Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


Nokl 


C— ^  %  t.-     •      !—'■    '    • 


;  .,'•  -5c 


^.U  .K 

180 

0  loa 

'■''       ^'•^''^'^'• 

■ 

■■           ■ 

'■:  -■^.-        ^■ 

.  .■ 

/' 

'■.   "  c 

_  1,  • 

1 

- 

j  i  ■♦,■  '  ■ 
-.■'  ■  1 

■■ 

V-  f. 

REPORTS    OF    CASES 


IX 


CKIMINAL  LAW, 


AROUED    AND    DETERMINED 


IN    ALL   THE   COURTS    IN    ENGLAND    AND    IRELAND. 


EDITED  BY 

EDWARD  W.  COX,  Esq.,  of  the  Middle  Temple, 


VOL.  IV. 


1850  to  1851. 


LONDOX: 

JOHN   CROCKFORl),    LAW  TIME.S   OFFICE,  29,  ESSEX  STREET. 

STRAND. 


1851. 


EISPOETEB& 

CBIMINAL  APPEAL  CASES,  before  all  the  Judges,  by  A.  BiTTLESTOB,  1 
CENTKAL  CRIMINAL  COURT,  by  B.  C.  BOBIHSOK,  Esq. ; 
UORTHEKN  CIRCUIT,  by  T.  Campbell  Fostee,  Esq.: 
OXPOBD  CIRCUIT,  by  J.  E.  Davis,  Esq. ; 
HOME  CIRCUIT,  by  Padl  Pamell,  Esq.; 
NORFOLK  CIRCUIT,  by  Johs  B.  Dasebt,  Esq. ; 
WESTERN  CIRCUIT,  by  Edwaud  W.  Cox,  Esq.; 
MIDLAND  CIRCUIT,  by  Adam  Bittleston,  Esq.; 
.SOUTH  WALES  CIRCUIT,  by  D,i»iel  T.  Evaub,  Esq. ; 
NORTH  WALES  CIRCUIT,  by  ^seas  J.  M'Iktyiie,  Esq. ; 
IRELAND,  by  W.  St.  Leqeii  BABiNGToy,  Esq. ; 
Bairisteis-at-Law. 


INDEX    TO    CASES 


REPORTED  IN  THIS  VOLUME. 


D. 

Doc  clem  Bainbrif^ge  v.  Bainbriggc 

R. 

Reg.  V.  Adej 

Aldridge . . 

Arundel  and  Smith 

Austin     . . 

Bailey  and  others 

■  Bamet     •  •         . . 

Barton 

Baylis 

Bentley    . . 

Betts  and  others. . 

Bishop  of  Ossory 

Blakemore 

Brackett . . 

Braynell  and  Wren 

Browne   . . 

■ Bond 

Boober  and  others 

Bubb 

•  Byrne      . . 


PAOI 


454 


\^aso        •  • 

Christopher  and  others 

Cluderay . . 

Cole        . . 

Coulson  and  another 

Craddock 

J.  Crouch 

Cutts 

G.  Dadson 

Dcwitt    . . 

Donovan 

Dovey  and  Gray. . 

Drake 


208 
143 
260 
385 
390 

269 
353 
23 
406 
211 

159 
352 
274 
402 
1 
231 
272 
455 
248 
220 
76 
84 
280 
227 
509 
163 
435 
358 
49 
399 
428 
332 


Reg.  V. 


PAQB 

Du%                    24, 1 17,  123,  172,  294 

Ellis         258 

Ely,  Inhabitants  of        . .  281 

Faderman  and  two  others        . .  359 

Fenwick 139 

Ferrall                            . .         . .  431 

Fitzsimons          246 

Frances 57 

Frowen  and  others  266 

Hanson 138 

Harney 441 

Harris 21,  440 

Harris  and  another       . .         . .  147 

H.  Harris  and  others    . .         . .  140 

Hawkins 224 

Hendy 243 

Hook 455 

Home 263 

Hughes 447 

P.  E.  Hughes 445 

Inhabitants  of  Isle  of  Ely         . .  281 

Inhabitants  of  Turweston        . .  349 

Jacobs  and  Tarrant                 . .  54 

James 90,  217 

Janson S3 

J.  T.  S.  Jones 198 

Kenealey            345 

Kipps 167 

Langley 157 

Lawrance           438 

Layton 149 

Lowe 449 

McAtavy  and  McNally  . .  444 

Manning . .                    . .         . .  31 

Matthews                      ..         93,  214 

Mears  and  Chalk                     . .  423 


INDEX  TO  CASES. 


Reg.  o.  Miller 

— ^— ^  Moir 

Monkbouse 

Murphy 

'  Nftime     •  •  .  • 

— — —  Newton  • .  . . 

—  O'Brien 

Ossorj,  Bishop  of 

— ^-^—  OtWB J       •  .  •  • 

^-^—  Pettit 

Roberts,  Blore,  and  Savaf^e 

Rook 

Rouse  and  others 

^•^^—  Sansome .  • 

• —  Simmonds  •  • 

—  Simpson  . .         • . 
■  ■■  Snutn 


Smythies 


PAOK 

166 

279 
55 
101 
115 
262 
398 
159. 
59; 
164  ' 
334  j 

400  I 

203 

277 
275 

42 

94 


• « 


Reg.  r.  Stokes 

Sutcliffe  . . 

■^— —  Swan 

J.Taffs    .. 

J.  Thompson 

Udderoan,  Bennett,  and  others 

Toshack  . . 

Turberville 

Turwcston,  Inhabitants  of 

Ulmer  and  Hooper 

W.  Watts 

Welch 

Wiley 

Wilkins  and  another 

Williams 

Withers  the  younger     . . 

WooUey  . . 

'  WooUey  . . 


PAGE 

451 

270 

108 
169 
191 
387 
38 
13 

349 

442 

336 

430 

412 

02 

87,  356 

..         17 

193,  251,  255 

452 


REPORTS 


OF 


Criminal  italti  ^»»t»* 


frelanlr. 


QUEEirS  BENCH. 

Michaelmas  Tebh,  1849. 

November  22  and  26. 

(Before  the  fiiU  Court.) 

Keg.  v.  Browne,  (a) 

/Vc-  '-^ — Search  warrant — Treatonahle  documenU^-^Mandamm'^ 

Productian  of  informations, 

J.  L,y  his  house  having  been  searched  for  treasonable  documents^  by 
virtue  of  a  search  warranty  applied  for  a  mandamus  to  compel  the 
justice^  who  had  signed  the  warranty  to  produce  the  informations  upon 
which  it  was  issued^  and  to  permit  a  copy  of  them  to  be  tahen^  sup- 
porting the  application  by  affidavits  that  there  was  no  real  ground 
for  suspicion^  and  that  the  applicant  believed  that  whoever  swore  the 
information  was  actuated  by  malice  and  iU-wUL 
Heldy  that  such  writ  did  not  lie, 

THIS  was  an  application  on  behalf  of  John  Lawless^  for  a  con- 
ditional order  that  a  writ  of  mandamus  do  issue^  directed  to 
Lieutenant-Colonel  George  Browne,  a  justice  of  the  peace,  and 
one  of  the  commissioners  of  police  for  the  police  district  of  Dublin 
Metropolis,  commanding  him  to  produce  any  informations  8wom 
before  him,  upon  whicn  a  search  warrant,  signed  by  Lieutenant- 
Colonel  Browne,  had  issued,  by  virtue  of  which  police  inspector 

(a)  Beported  by  W.  St.  Lbobr  BABiNOTOir,  Esq.,  Bftmstor-tt-Ltw. 
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^®'  Dundon  had  searched  the  house  of  the  prosecutor  for  treasonable 
B&owK.  papers.  From  the  affidavit  upon  which  the  motion  was  founded, 
— r  it  appeared  that  on  the  21st  of  September  last,  Dundon,  ac- 
Searehwmrmu  companied  bj  certain  others  of  the  police  force,  proceeded  to  the 
house  of  Mr.  Lawless  at  Sandy  Mount,  and  having  produced 
a  warrant  signed  by  Lieutenant-Colonel  Browne,  authorizing  him 
to  search  for  treasonable  papers,  a  search  was  made  accordingly, 
but  no  treasonable  papers  were  discovered.  Applications  were 
made  by  Mr.  Lawless  to  the  secretary  of  the  commissioners 
for  the  informations  which,  he  stated,  could  not  be  seen,  and  on 
the  16th  the  conunissioners'  secretary  wrote  to  the  prosecutor, 
stating  that  the  search  warrant  had  issued  upon  sworn  informa- 
tions according  to  Idw,  and  that  the  commissioners  did  not  feel 
justified  in  allowing  an  inspection  of  the  informations;  a  formal 
notice  having  been  served  on  the  commissioners  upon  the  7  th 
November,  calling  for  the  production  of  the  informations,  wliich 
was  not  complied  with;  on  a  former  day  an  application  for  a 
mandamiLS  having  been  made,  it  was  refused  to  be  entertained 
by  the  court,  on  the  ground  that  notice  had  not  been  served  upon 
the  commissioners:  notice  was  accordingly  served,  and  the  ap- 
plication was  now  renewed. 

O*  CaUagltan^  in  support  of  the  motion.  —  The  applicant  has 
in  the  strongest  manner,  and  using  the  terms  of  the  statute, 
denied  that  there  were  any  grounds  for  the  search,  which  was 
made  in  his  house  under  the  provisions  of  the  stat.  1 1  &  1 2  Vict. 
c.  89,  s.  2 ;  he  also  states  in  his  affidavit  that  he  is  convinced  that 
whoever  swore  the  information  against  him,  was  actuated  by 
malice  and  ill-will,  and  that  there  were  no  real  grounds  of  suspicion 
against  him;  that  he  is  ignorant  of  the  contents  of  the  information, 
and  does  not  know  who  his  accuser  is.  If  the  applicant  is  entitled 
to  redress,  there  is  no  means  by  which  he  can  obtain  the  materials 
for  bringing  an  action  unless  the  court  grants  a  mandamus  to 
compel  tne  production  of  the  information. 

Crampton,  J. — Do  you  mean  to  bring  an  action  against 
Colonel  Browne? 

O'CaUagharu — The  applicant  wishes  to  proceed  against  the 
informer. 

Moore,  J. — If  a  man  comes  before  a  magistrate,  swearing  that 
he  has  been  robbed,  and  suspects  A.  B.,  and  a  search  warrant 
issues,  the  man  not  having  been  robbed,  how  is  the  person  afiectcd 
to  get  at  the  informations  ? 

(fCallaghan. — I  admit  that  the  present  application  is  without 
any  direct  precedent,  but  upon  principle,  and  from  the  cases 
which  bear  on  the  subject,  I  submit  the  writ  ought  to  issue. 

Perrin,  J. — What  was  the  substance  of  the  warrant  ? 

O^CaUaghan. — It  was  a  warrant  to  search  for  treasonable  papers. 

Perrin,  J. — Did  you  call  for  a  copy  of  it  ? 

The  Attomey^GeneraL — They  did  not. 

Perrin,  J. — Is  it  sworn  that  any  such  warrant  issued  ? 

0*CaUaghaiu — The  commissioners'  letter  admits  it. 
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Perbin,  J. — It  is  very  much  to  be  regretted  tl;iat  you  did  not  ask       B*<»- 
for  a  copy  of  the  warrant     The  great  difficulty  1  feel  is  not  that     beowub. 
you  may  not  have  a  right  of  action,  but  that  here  the  court  is        — r 
called  on  to  issue  a  numdamtts  to  one  person  in  order  that  he  may  searchwwrant 
fiimish  documents  to  be  used  for  tne  purposes  of  bringing  an 
action  against  another  person.    I  do  not  nnd  any  case  where  it  has 
been  held  that  such  a  mandamus  would  lie.     That  is  the  real  diffi- 
culty in  the  case. 

Crampton,  J. — ^If  you  can  show  upon  principle  that  a  man- 
damus will  lie,  the  court  will  grant  it  though  there  may  be  no 
previous  decision  on  the  subject. 

O*  CaUagharu — ^It  has  been  decided  in  the  case  of  Cooper  v. 
Booth  (3  Esp.  135),  that  an  action  will  lie  for  the  maliciously 
obtaining  a  search  warrant  without  due  grounds.  The  law 
gives  the  person  informed  against  a  right  of  action,  and  to  the 
mformer  it  gives  the  protection  of  very  stringent  rules.  It  re- 
quires express  proof,  as  against  him,  not  only  of  want  of  probable 
cause,  but  also  of  express  malice:  both  must  conjoin.  But  the  law 
does  not  give  the  informer  the  protection  of  concealment.  It  is  against 
the  whole  spirit  of  the  law  that  there  should  be  concealment  It 
would  be  monstrous  and  irrational  to  say  that  a  party  has  a  remedy 
by  action  and  yet  never  to  allow  him  the  means  of  finding  who  his 
secret  accuser  is.  Take  the  cases  of  informations  for  mdictable 
offences,  or  for  the  purpose  of  proceeding  by  summary  conviction. 
As  to  the  former,  it  is  the  right  of  the  accused,  at  some  stage  of 
the  proceedings,  to  be  acquamted  with  the  name  of  the  person 
swearing  against  him.  At  common  law  the  accused  was  not  entitled 
to  a  copy  of  the  informations  before  the  trial  (2  Gabb.  Cr.  L. 
169);  tnis  hardship  has  been  remedied  by  the  Legislature,  but  in 
the  present  instance  the  informations  and  search  warrant  have  done 
their  work ;  there  can  be  no  other  proceeding ;  and,  therefore,  as 
there  will  be  no  trial,  this  is  a  stronger  case  for  the  interposition 
of  the  court :  (  Welch  v.  Richardsy  Barnes,  468 ;  TTie  King  v.  Smith, 
1  Str.  120.) 

Moore,  J. — I  see  a  great  difficulty  in  the  court  compelling 
Colonel  Browne  to  produce  a  document  which  may  be  made 
the  grounds  of  bringing  an  action  against  himself. 

(rCaUaghan, — It  should  be  presumed  that  the  magistrate  acted 
l^ally ;  and,  if  so,  he  cannot  be  prejudiced.  If  he  has  acted 
illegally,  a  fence  ought  not  to  be  thrown  round  him  to  shelter  him 
from  the  consequences  of  his  own  act;  the  privacy  of  home  is 
regarded  next  to  the  protection  of  life  and  liberty.  As  the  act  of 
Parliament  only  gives  the  liberty  to  search,  after  informations  have 
been  sworn  and  laid  before  a  magistrate,  will  not  the  restriction 
be  illusory  if  no  means  exist  of  knowing  whether,  in  point  of  fact, 
informations  had  ever  been  sworn  ?  The  case  of  Ex  parte  a  Justice 
of  the  Peace  for  the  County  of  Bedford  (1  Chitty's  R  627),  may  be 
relied  on  as  an  authority  against  the  present  application,  but  it 
really  is  not,  for  Mr.  Justice  Bay  ley  shows  that,  in  that  case,  there 
was  another  remedy  open  to  the  applicants,  but  the  applicant  here 
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Eeo.        having  no  other  legal  remedy  left,  and  having  a  right,  the  court  will, 
Browne,     by  its  writ  of  mandamus,  afford  a  remedy  to  enforce  that  right. 
— 7  _         The  Attorney- General  (Monahan)  for  the  Crown. — It  is  to  be 
Searchwo^raru  observed,  that  the  applicant  has  not  ventured  upon  his  oath  to 
state  what  the  object  of  the  present  application  is,  although  his 
counsel  has  at  the  bar  su^ested  that  it  is  to  bring  an  action  for  a 
malicious  prosecution.     Ibelieve  that  the  real  object  is  to  obtain 
a  view  of  the  informations,  in  order  to  know  what  other  parties  aro 
implicated  by  them.     This  was  not  a  simple  case  as  between  A. 
and  B.,  but  a  search  involving  more  thaii  one  individual.     The 
police  went  to  Mr.  Lawless's  house  to  search  for  treasonable  papers : 
they  were  asked  for  their  authority,  and  they  produced  a  warrant  to 
search  for  treasonable  papers.  If  the  application  was  a  honAJide  one, 
the  person  who  swore  no  less  than  three  affidavits  in  the  case,  would 
have  ventured  to  pledge  his  oath  as  to  what  his  real  object  was, 
but  he  has  not  done  so ;  he,  no  doubt,  has  taken  up  the  very  words 
of  the  act  of  Parliament  and  denied  that  there  were  grounds  for 
the  issuing  of  the  warrant,  but  he  did  not  deny  that  treasonable 
documents  had  been  there  previous  to  the  search.    One  of  the 
causes  of  complaint  is,  that  the  police  searched  the  portmanteau  of 
a  stranger  whose  name  is  not  disclosed,  who  was  stopping  at  Mr. 
Liawless's  house.     [Crampton,  J. — I  understand  the  applicant 
to  swear  that  his  object  is  to  bring  an  action.]     He  does  no  such 
thing,  but  it  might  be  very  convenient  for  him  to  know  who  are 
imphcated  by  the  informations.    [Crampton,  J. — Then  the  man- 
damus might  be  only  for  the  purpose  of  gratifying  his  curiosity], 
and  that  not  for  a  legitimate  purpose.     The  court  are  now  called 
on  to  make  an  order  which  is  wholly  without  precedent.     In  the 
case  cited  from  Strange,  the  action  had  actually  commenced  and 
was  ready  for  trial ;  and  in  the  case  from  Barnes's  Notes  an  action 
for  a  malicious  prosecution  had  been  instituted.     The  authorities 
are  collected  in  Tapping  on  Mandamus,  p.  328.    In  The  Queen  v. 
TTie  Justices  of  London  (5  Q.  B.  Rep.  555),  an  application  for  a 
mandamus  to  compel  magistrates  to  give  copies  of  informations  to 
a  prisoner  remanded  for  further  examination  was  refused,  and  Sir 
Fitzroy  Kelly,  who  argued  in  support  of  the  motion,  rested  it 
entirely  upon  the  statute,  and  never  set  up  any  common  law  right 
to  justify  the  demand.    [Perrin,  J. — Do  you  certify  it  to  be  a  fact 
that  other  persons'  names  are  in  the  informations  besides  the  appli- 
cants?]   I  do  not,  but  I  have  a  right  to  contend  that  it  may  be  so. 
(yCaUaghan  in  reply. — No  one  has  ventured  to  make  an  affida- 
vit that  any  name  is  contained  in  the  informations  except  that  of 
my  client.      According  to  the  principles  laid  down  m   Magna 
Charta,  justice  ought  not  to  be  denied  to  any  person,  but  if  this 
application  be  refused,  my  client  is  left  without  a  remedy. 

Cur.  (ulv,  vulf. 
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V. 


November  26. — Judgment.  Beownb. 

Blackbubne,  C.  J. — In  this  case  an  application  was  made  on  seJ-c^wmrata 
the  part  of  John  Lawless  for  a  writ  of  inandamus  directed  to 
Geoi^e  Browne,  a  justice  of  peace  for  the  metropolitan  district  of 
Dublin,  commanding  him  to  produce,  or  cause  to  be  produced^  to 
him  (John  Lawless)  or  his  attorney,  the  information  or  informations 
upon  oath  given  to  him  as  a  justice  of  the  peace ;  and  he  further 
requires  to  be  allowed  to  copy  the  information.  He  states  a  war- 
rant to  have  been  issued  by  Colonel  Browne,  as  a  justice  of  the 
peace  for  the  metropolitan  police  district,  and  that  that  warrant  is 
founded  upon  the  sworn  information  of  which  the  inspection  is 
required,  and  upon  which  a  warrant  issued  under  the  11  &  12  Vict, 
c  89,  8.  2 ;  that  warrant,  it  is  to  be  observed,  was  exhibited  to  the 
applicant  by  the  police  officer  to  whom  it  was  given  to  be  executed, 
and  was  examined  before  any  search  under  it  took  place,  and  it  is 
not  now,  nor  was  it  at  any  time,  required  that  it  should  be 
exhibited  for  inspection,  or  any  copy  of  it  furnished  to  the  appli- 
cant ;  neither  has  the  warrant  been,  as  it  ought  to  have  been,  sub- 
mitted to  the  court,  and  we  think  that  this  omission  suggests  in 
itself  a  verv  serious  objection  to  the  present  motion.  The  applica^ 
tion,  as  I  nave  stated,  is  confined  to  the  informations,  and  it  is 
contended  that  it  is  necessary  for  the  applicant  to  see  them  injodgmont. 
order  to  negative  the  existence  of  a  probable  cause  to  warrant  the 
informations  which  the  statute  requires.  His  affidavits  are  essen- 
tially defective  in  not  stating  anv  purpose  or  object  which  he  hopes 
to  eftect  by  the  mandamits  which  ne  seeks ;  he  neither  states  that 
he  has  brought  any  action,  that  he  meant  to  do  so,  or  that  he  has 
any  cause  of  action.  It  is  a  settled  rule  that,  whatever  be  the 
quality  of  the  right  of  the  applicant  for  a  mandamusy  the  court 
must  see  that  it  has  been  clearly  established  before  it  grants  it. 
K,  therefore,  I  went  no  further,  there  would  be,  from  a  non-com- 
pliance with  that  rule,  a  decisive  objection  to  the  application ;  but 
suppose  we  were  at  liberty  to  allow  that  defect  to  be  supplied  by 
the  suggestions  which  have  been  made  by  counsel  at  the  bar,  let 
mc  inquire  what  effect  they  would  have  had  if  they  had  been  con- 
tained in  the  affidavit  ?  They  are  in  effect  thus — that  the  appli- 
cant, by  the  matters  to  be  disclosed  by  the  return  to  the  mandamus^ 
expects  to  be  enabled  to  discover  whether  he  has  sustained  any 
injury  entitling  liim  to  redress ;  and,  if  so,  whether  he  should  sue 
the  person  who  made  the  affidavit  or  the  magistrate  who  issued 
the  warrant.  These  suggestions,  so  far  from  proving  that  he  has  a 
right  to  the  mandamus,  prove  that  he  has  not,  for  they  in  effect 
negative  that  which  it  was  incumbent  upon  him  to  show,  namely, 
that  he  had  a  clear  legal  and  equitable  right  to  the  writ.  Can  he  be 
said  to  have  done  so,  when  his  case  is  that  he  cannot  state  any  right 
at  all,  but  that  he  seeks  discovery  of  some  fact,  some  illegality  or 
defect  at  present  not  known  nor  believed  to  exist,  but  which  he 
states  may  give  a  cause  of  action  for  a  proceeding  which  we  have 
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^*®'        no  sufficient  reason  to  doubt  was  done  according  to  the  due  course 

Bbownb.     of  law  ?     It  is  fiirther  observable,  so  far  as  regards  the  magistrate 

—7        who  took  the  informations,  that  there  is  no  impediment  to  the 

Searchwamuu  prosecutor  brining  an  action  in  which  the  legality  of  his  conduct 
may  be  questioned,  and  it  is  admitted  that  the  court  could  not 
OTant  a  writ  to  compel  a  magistrate  to  furnish  evidence  against 
himself,  or  to  disclose  evidence  which  he  should  adduce  in  his  own 
vindication  if  an  action  were  brought  against  him.  This  has 
obliged  the  prosecutor's  counsel  to  rest  his  case  upon  the  broad 
ground  of  an  absolute  right,  without  specifying  any  definite 
purpose  or  ol^ect,  or  stating  any  legal  right,  to  be  permitted  to 
inspect  the  informations;  for  that  no  authority  has  been  cited;  on 
the  other  hand,  there  is  the  authority  of  the  Court  of  Queen's 
Bench  in  the  case  of  The  Kina  v.  A  Justice  of  Bedford  (1  Chitty's 
Reports,  627),  that  an  appbcation  for  a  mandamus  to  compel 
the  production  of  informations  to  ground  an  indictment  for  peijury 
was  without  precedent,  and  that  the  court  had  not  by  law  any 
power  to  grant  it.      The  authorities  cited  from  Barnes's  Notes 

Judgment  ^^^  Strange's  Reports,  which,  it  is  said,  are  at  variance  with  this 
decision,  are  not  really  so,  neither  is  the  case  of  a  mandamus^  and 
in  both,  legal  proceedmgs  and  trials  were  pending,  upon  which  the 
informations  were  ordered  to  be  given  in  evidence.  The  difference 
between  those  cases  and  the  present  is  so  obvious,  that  it  is  not 
necessary  to  do  more  than  advert  to  it.  Here,  there  neither  is  any 
suit  pending,  nor  has  any  step  been  taken  to  institute  a  suit  Upon 
the  whole  of  the  case,  if  we  granted  the  present  application  for  a 
mandamusy  we  should  do  so,  not  only  in  the  absence  of  authority, 
but  against  authority  and  against  the  settled  rules  of  this  court : 
rules  not  merely  technical  or  made  for  the  convenience  of  practice, 
but  founded  upon  the  nature  of  that  high  {prerogative  writ  and 
adopted  for  the  very  salutary  purpose  of  fimiting  its  use  to  cases 
to  which  it  is  properly  applicable,  and  for  the  purpose  of  preventing 
the  abuse  which  would  necessarily  and  inevitaoly  arise  from  issuing 
it  at  the  instance  of  parties  who  do  not  show  actual  l^al  rights  to 
be  remedied.    Therefore  we  pronounce  no  rule  upon  this  motion. 
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OXFORD  CIRCUIT. 

Stafford  Summer  Assizes. 
July  27,  1849. 

(Before  Mr.  Justice  Erle.) 

Reg.  v.  William  Kouse^  Samuel  Billingslet^  and  Joseph 

Bayes.  (a) 

Forgery — Warrant  or  order  for  the  payment  of  money -^  UnlatrftU 

societies — Indictment — False  pretence. 

The  mutual  promises  and  engagements  of  any  society  are  *'  authorized  by 
ktWy^  within  the  57  Geo,  3,  c,  19,  s,  25,  unless  they  are  clearly  prO" 
hibited  by  law,  and  the  party  objecting  to  the  legality  of  such  promises 
or  engagements  must  show  their  illegality. 

In  order  to  constitute  the  crime  of  forgery  of  a  warrant  or  order  for  the 
payment  of  money  under  the  1]  Geo,  4  4"  1  WIU.  4,  c,  ^y  s,  Sy  it  is 
necessary  that  the  instrument  be  such  thcUy  if  genuincy  it  would,  in  the 
ordinary  course  of  business  between  the  parties,  be  effectual  for  the 
payment  of  money. 

By  the  rules  of  a  society  of  Odd  Fellows,  having  a  branch  called  the 
'*  Conqueror  Lodged  the  famiJly  of  deceased  members  of  the  branch 
lodge  became  entitled  to  a  sum  of  money  on  the  presentation  of  a  cerU- 
ficate  (^filled  up  according  to  a  certain  form)  to  the  secretary  of  the 
head  society.  After  the  dissolution  of  the  ^*  Conqueror  Lodge,*  a  forged 
certificate  purporting  to  relate  to  the  death  of  a  member  of  that  lodge, 
was  presented  to  the  secretary,  and  a  sum  of  money  paid  under  it, 

Uddy  that  an  indictment  for  forging  or  uttering  the  certificate  could 
not  be  sustainedy  there  beingy  at  the  time  it  was  forged  and  utteredy  no 
such  branch  lodge  or  society  in  existence, 

WherCy  in  an  indictment  for  (Staining  money  by  false  pretenceSy  under  the 
above  circumstances,  it  was  alleged  that  the  false  pretences  were  made 
to  A,  B,,  and  by  means  thereof  the  money  obtained  from  the  said  A.  B 

Bdd,  that  this  averment  was  supported  by  evidence  that  the  above 
mentioned  false  certificate  was  presented  by  the  defendants  to  A,  B,,  the 
secretary  of  the  lodge,  and  that  he  accompanied  them  to  C,  D,,  the 
treasureTyfrom  whose  hands  the  money  was  received  ;   he  being  merely 
the  mechanical  mediumy  and  the  secretary  the  responsible  party, 

IN  the  first  count  of  the  indictment^  the  prisoners  were  charged 
with  foi^ng  a  certain  warrant  for  the  payment  of  money,  with 
intent  to  de&aud  one  Richard  Mills.  In  the  second  county  they 
were  charged  with  uttering  a  warrant  with  intent  to  de&aud  the 
same  party.  The  third  and  fourth  counts  were  similar  to  the  first 
and  second,  except  that  the  intent  was  laid  to  defraud  Henry 
Corser  InsolL  There  were  four  other  counts  describing  the  instru- 
ment as  an  order  for  the  payment  of  money. 
It  appeared  in  evidence  that  a  district  lodge  of  the  society  of 

(a)  Beported  by  J.  £.  DaviSi  Esq^  Barrister-at-Law. 
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Beo.        **Odd  Fellows"  existed  at  Wordesley  in   Staffordshire,   having 

H^^g^       branch  lodges  at  various  places,  among  others,  one  at   Kidder- 

AMD  0THBB4.  minstcr  in  Worcestershire,  nine  miles  from  Wordesley,  and  called 

~"        "  The  Conqueror  Lodge."    By  the  rules  of  the  society,  on  the 

Falae^r^moei  death  of  a  member  of  any  branch  lodge,  his  family  became  entitled 

to  a  sum  of  money,  varying  according  to  the  len^h  of  time  he  had 

been  a  member  and  other  drcumstances.     Each  lodge  was  provided 

with  printed  forms  of  certificate  of  the  death  of  members,  and  by 

the  rules  of  the  lodge  it  was  requisite,  before  any  money  could  be 

paid  to  the  family,  uiat  this  certificate,  or,  as  the  rules  termed  it, 

^'cheque,"  should  be  filled  up  with  the  name  and  dates  of  the 

death  and  of  the  admission  of  the  deceased  member,  and  signed  by 

the  officers  of  the  lodge,  namely,  by  the  Noble  Grandy  the  Vice 

Grandy  and  the  Secretary.     The  certificate  so  filled  up  had  to  be 

transmitted  to  the  chief  secretarv  at  Wordesley  one  clear  day  at 

least  before  the  money  was  required.     The  secretary  there,  if  it 

appeared  to  be  correct,  presented  it  to  the  treasurer,  who  handed 

over  the  amount  due  to  the  family  of  the  deceased  member. 

On  the  17th  of  February,  1849,  a  meeting  of  the  Conqueror 
Branch  Lodge  was  held  at  Kidderminster,  at  which  meeting  the 
three  prisoners,  who  were  members,  were  present  It  was  then 
determined  that  the  branch  lodge  should  be  broken  up,  and  a  new 
society  formed  independent  of  the  chief  lodge  at  Wordesley.  The 
^*^  Conqueror  Lodge  was  accordingly  on  that  day  dissolved,  and  the 

funds  in  hand  distributed  among  the  members,  including  the  pri- 
soners, the  sum  of  five  shiUings  being  retained  from  each  member's 
share,  in  order  to  form  a  new  club. 

On  the  26th  of  the  ensuing  month  of  March,  a  meeting  was  held 
to  form  the  new  club,  at  which  the  prisoners  were  present,  and 
Rouse  was  heard  to  say  to  a  person  of  the  name  of  Martin,  who 
had  been  the  Noble  Grand  of  the  Conqueror  Lodge,  and  in  that 
capacity  held  the  cheque  book  containing  the  printed  forms  of 
certificate  before  mentioned,  "  If  you  will  give  me  a  cheque  out  of 
the  book,  I  will  do  the  trick;'*  and  Martin  thereupon  handed  the 
cheque  book  to  him. 

On  the  11th  of  April,  the  three  prisoners  and  Martin  (not  in 
custody)  went  to  Mr.  InsoU,  the  secretary  at  Wordesley,  and  pre- 
sented the  following  certificate  to  him,  the  words  in  italics  and 
figures  between  brackets  being  written  and  the  rest  printed. 

"Conqueror  Lodge. 

**  This  is  to  certify  that  Brother  Jno.  Higham (or  wife) 

Labourer y  resident  at  Kiddtrminstery  died  the  [lO^A]  day  of  Aprils 
18[49].  He  was  initiated  a  member  the  \\st']  day  of  May,  18[45j, 
and  was  clear  upon  the  books  of  the  Lodge  at  the  time  of  his  death. 
Certified  by  us  this  [ll^A]  day  of  April,  18[49]. 

"  iVm.  Jones,  N.  G. 

«  John  Baxter,  V.  G. 

"  William  Pool,  Secretarv. 
'*  The  above  certificate  must  be  signed  separately  by  the  officers 
of  the  lodge,  and  must  be  forwarded  to  the  C.  S.  of  the  district  at 
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least  one  clear  day  before  the  time  of  the  money  being  required^       Reo. 
which  r^ulation  will  and  must  be  strictly*  abided  by."  Roubb 

The  secretary  did  not  doubt  the  genuineness  of  the  **  cheque,"  and  othbbm. 
not  haying  been  informed  of  the  dissolution  of  the  Qpnqueror  Forgery— 
Lodge  in  the  previous  February.  This  was  accounted  for  by  the  False  preteneea, 
tact  that  no  meeting  of  the  chief  lodge  had  been  held  in  the  mean 
time,  the  quarterly  meeting  being  fixed  for  the  24th  of  April. 
The  secretary  was  also  ignorant  of  the  names  of  the  officers  of  the 
Conqueror  I^ge,  no  money  having  been  drawn  out  of  the  trea- 
surer's hands  during  the  short  time  the  lodge  was  in  existence. 
The  prisoners  represented  to  Mr.  InsoU  that  they  were  members 
of  the  Conqueror  Lodge ;  that  John  Hicham  had  died  of  fever^ 
and  the  money  was  wanted  to  provide  for  nis  funeral  immediately ; 
and  in  consequence  of  this  representation,  the  secretary  waived  the 
rule  expressed  at  the  foot  of  the  certificate,  and  accompanied  the 
prisoners  to  the  residence  of  Mr.  Mills,  the  treasurer,  who,  upon 
the  facts  stated,  and  being  equally  ignorant  with  the  secretaiy  of 
the  dissolution  of  the  branch  lodge,  paid  l6Ly  the  amount  to  which 
the  family  of  a  member  was  entitled  under  the  circumstances  men- 
tioned in  the  certificate.  Martin  signed  the  receipt  book  and  took 
up  the  money,  and  left  the  room  accompanied  by  the  prisoners. 

It  was  proved  that  there  had  not  been  any  such  persons,  either 
members  or  officers  of  the  Conqueror  Lodge,  as  those  purporting  to  Cas«. 
sign  the  "cheque"  or  certificate,  and  that  the  name  of  the  alleged 
deceased  member,  and,  consequently,  his  death,  also,  were  equally 
fictitious;  and  evidence  was  given  showing  that  the  names  rif 
Baxter  and  Pool  in  the  cheque  were  in  the  handwriting  of  the 
prisoner  Rouse. 

The  rules  of  the  Wordesley  District  Lodge,  which  were  identical 
with  those  of  the  Conqueror  Lodge,  were  put  in.  From  them  it 
appeared,  that  the  members  entered  into  an  engagement  to  abide 
by  the  rules,  and  one  of  the  rules  was  to  keep  the  secrets  of  the 
society.  The  secretary  of  the  lodge,  however,  stated,  on  cross- 
examination,  that  there  were  not  now  any  secrets  to  keep,  as  all 
secrets  were  abolished.  It  appeared  that  the  Conqueror  Lodge 
had  not  been  enrolled. 

On  the  close  of  the  case  for  the  prosecution, 

Skinner  (for  the  prisoners),  objected  that  this  was  an  iUegal 
society,  and  was  within  the  prohibitory  statutes,  37  Geo.  3,  c.  123, 
8.  1,  and  57  Geo.  3,  c.  19,  s.  25. 

The  37  Geo.  3,  c  123,  s.  l,(a)  prohibited  oaths  and  engagements 

(a)  **  Whereas  direre  wicked  and  evil  disposed  persons  have  of  late  attempted  to  seduce  persons 
tening  in  His  Majesty's  Forces  bj  sea  and  land,  and  others  of  His  Majesty's  subjects,  from  their 
dotj  imd  allegiance  to  His  Majesty,  and  to  incite  them  to  acts  of  mntiny  and  sedition,  and  have 
vidieavoiired  to  give  effect  to  their  wicked  and  traitorous  proceedings,  by  imposing  npon  the 
posoDS  whom  they  have  attempted  to  seduce  the  pretended  obligation  of  oaths  unlawfully 
adnimstered,  be  it  enacted,  &c.,  that  any  person  or  persons,  who  shall  in  any  manner  or  form 
whatsoever  administer-  or  cause  to  be  administered,  or  be  aiding  or  assisting  at,  or  present  and 
coBsenting  to,  the  administering  or  taking  of  any  oath  or  engagement  purporting  or  intending 
to  bind  the  person  takinc;  the  same  to  engage  in  any  mutinous  or  seditious  purpose;  or  to 
disturb  the  public  peace;  or  to  be  of  any  association,  society,  or  confederacy  formed  for  any 
inch  purpose;  or  to  obey  the  orders  or  commands  of  any  committee  or  body  of  men  not  lawfully 
ttostitnted,  or  of  any  leader  or  commander  or  other  person  not  having  authority  by  law  for  that 
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Bbo.        to  bind  parties  to  engage  in  any  mutinous  or  seditious  purpos 
B0U8B       ^^>  ^^  ^  obey  the  orders  or  commands  of  any  committee  or  bod 

AifD  0THBB8.  of  men  not  lawfully  constituted^  &c.,  or  not  to  reveal  or  discov^ 
jt^~~       any  illegal  act  done  or  to  be  done,  or  not  to  reveal  or  discover  ax 

FaUe  pretoKcs.  illegal  oSth  or  engagement  which  may  have  been  administered  < 
tendered  to  or  taken  by  such  person,  &c.  By  the  57  Geo.  3,  c  1 
8.  25,(a)  all  societies,  tne  members  whereof  are  required  to  tske  ai 
oath  or  engagement  within  the  37  Geo.  3,  c.  123,  or  the  52  Geo. 
c  104  (which  latter  statute  made  it  a  capital  felony  to  administ< 
an  oath  or  engagement  to  commit  treason  or  murder,  &c.)  or  to  tcu 
any  oath  not  required  or  authorized  by  lawy  are  deemed  guilty  of  s 
unlawful  combination,  within  the  statute  39  Geo.  3,  c  79.  It  hs 
been  held  that  the  statute  37  Geo.  3,  c  123,  was  not  confined  1 
oaths  administered  with  either  a  mutinous  or  seditious  objeci 
{Rex  V.  Ball,  6  C.  &  P.  563;  Rex  v.  Lovelass,  1  M.  &  Rob.  34£ 
6  C.  &  P.  596.)  In  the  present  case  the  parties  bound  themselv^ 
together  to  abide  by  certain  rules  aud  engagements  which  coui 
not  be  said  to  be  "required"  or  "  authorized"  by  law. 

Erle,  J. — The  societies  contemplated  by  the  37  Gea  3,  c  12; 
are  very  different  from  the  one  in  question.  That  act  recites  thj 
'^whereas  divers  wicked  and  evil  disposed  persons  have  of  lai 
attempted  to  seduce  persons  serving  in  His  Majesty's  forces  t 
sea  and  land,  and  others  of  His  Majesty's  subjects,  from  their  dul 
and  allegiance  to  His  Majesty,  and  to  incite  them  to  acts  of  mutii 
and  sedition,  and  have  endeavoured  to  give  effect  to  their  wickc 
and  traitorous  proceedings  by  imposing  upon  the  parties  whom  the 
have  attempted  to  seduce,  the  pretended  obligation  of  oaths  unlav 
fully  admimstered,  be  it  enacted,"  and  so  forth.     Then  came  tl 

porpose;  or  not  to  inform  or  give  evideDce  against  anj  associate,  confederate,  or  other  perse 
or  not  to  reveal  or  discover  anj  nnlawfal  combination  or  confederacy;  or  not  to  reveal  or  discoi 
any  ill^^al  act  done  (ht  to  be  done;  or  not  to  reveal  or  discover  anj  ill^al  oath  or  engageme 
which  maj  have  been  administered  or  tendered  to  or  taken  bj  snch  person  or  persons,  or  to 
bj  any  other  person  or  persons,  or  the  import  of  any  snch  oath  or  engagement;  shall,  on  oonvi 
tion  thereof  by  dae  course  of  law,  be  adjudged  gnilty  of  felony,  and  may  be  transported  for  a 
*  term  of  years  not  exceeding  seven  years,  and  every  person  who  shall  take  any  snch  oath 

engagement,  not  being  compelled  thereto,  shall,  on  conviction  thereof  by  due  course  of  law, 
a4judged  guilty  of  felony,  and  may  be  transported  for  any  term  of  years  not  exceeding  sev 
years." 

(a)  "  And  be  it  further  enacted,  that  from  and  after  the  passing  of  this  act,  all  and  every  t 
said  societies  or  dubs,  and  also  all  and  every  other  society  or  club  now  established  or  hernif) 
to  be  established,  the  members  whereof  shall  be  required  or  admitted  to  take  any  oath  or  enga^ 
ment  which  shall  be  an  unlawful  engagement  within  the  meaning  of  [37  Gea  3,  c.  123, 
52  Geo.  3,  c.  104]  or  to  take  any  oath  not  required  or  authorized  by  law;  and  every  society 
club,  the  members  whereof  or  any  of  them  shall  take  or  in  any  manner  bind  themselves  by  a: 
such  oath  or  engagement  on  becoming,  or  in  order  to  become,  or  in  consequence  of  being 
member  or  members  of  such  society  or  club;  and  every  society  or  club  the  members  or  a 
member  whereof  shall  be  required  or  admitted  to  take,  subscribe,  or  assent  to,  or  shall  ta] 
subscribe,  or  assent  to  any  test  or  declaration  not  required  or  authorized  by  law,  in  whatei 
manner  or  form  such  taking  or  assenting  shall  be  performed,  whether  by  words,  signs,  or  otht 
wise  ;  either  on  becoming  or  in  order  to  become,  or  in  consequence  of  being  a  member  or  mei 
bers  of  any  such  society  or  club  ;  and  every  society  or  club  tiiat  shall  elect,  appol 
nominate,  or  employ  any  OHnmittee,  delegate  or  delegates,  representative  or  represen 
tives,  missioDary  or  missionaries,  to  meet,  confer,  or  communicate  with  any  other  society,  & 
shall  be  deemed  and  taken  to  be  unlawful  combinations  and  confederacies,  within  the  meani 
of  an  act  passed  in  the  39  th  year  of  the  reipi  of  His  present  Majesty,  intituled.  An  Act  for 
more  effe^wd  Suppression  of  Societies  estahlished  for  Seditious  and  Treasonable  Purposes^  a 
for  beUer  preventing  Treasonabk  and  Seditious  Practices^  and  shall  and  may  be  prosecuted,  p 
ceeded  against,  and  punished,  according  to  the  provisions  of  the  said  act,"  &c 
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5)1  Geo.  3;  c  19;  8.  25,  which  makes  societies  within  the  former       Rjto. 
statute  unlawftil  combinations,  as  well  as  all  other  societies  the       |.  ^^ 
members  whereof  are  required  to  take  any  oath  not  required  or  and  othibs. 

aathoiized  by  law.     Now  I  know  no  limits  to  engagements,  imless        

there  is  a  positive  law  to  the  contrary.  Any  mutual  promise  or  FaJfrnwILiwi. 
engagement  is  authorized  that  is  not  prohibited.  The  subjects  of 
this  realm  may  make  any  engagement  they  please,  unless  clearly 
prohibited  by  law,  and  the  party  objecting  to  the  legality  of  an 
engagement  must  show  that  it  is  illegd.  That  has  not  been  done 
in  this  case,  and  therefore  the  objection  cannot  prevaiL 

Skinner  then  submitted  that  the  document  alleged  to  have  been 
forged'  was  not  a  warrant  or  order  for  the  payment  of  money  within 
the  11  Gea  4  &  1  WiH.  4,  c  66,  s.  3.      There  was  notliing  on  Whetiier 
the  face  of  the  instrument  showing  an  obligation  or  duty  on  the  "w*™nieiit  was 
parties  to  whom  it  was  uttered  to  pay  money  thereupon.     More-  J^dwfe* ^ 
oyer,  in  this  case  there  was  not  any  such  lodge  as  the  Conqueror  paymant  of 
Lodge,  neither  any  officers  of  it,  of  the  names  allied,  in  existence.  i°od^- 

Whiimore  and  Cope  (for  the  prosecution),  cited  Reg.  y.  Rogers: 
([9  C.  &  P.  41.)      There  the  forged  paper  was  as  follows: — "  This 
is  to  certify  that  R.  B.  has  swept  the  flues  and  cleaned  the  bilges 
and   repaired   four  bridges  of   the    Princess   Victoria.      J.   Jf. 
4/.  0*.  lOi,"  and  eyidence  was  giyen  to  show  that  by  the  course 
of  dealing  between  the  parties,  this  voucher,  if  genuine,  would 
liaye  authorized  L.  and  Co.  to  pay  the  4Z.  0^.  \0d. ;   and  it  was 
beld  that  this  was  a  warrant  for  the  payment  of  money  within  the 
statute.     Bosanquet  J.,  in  giving  judgment,  ssdd,  ^^  It  has  been 
Droved  that  this  was  the  mode  of  transacting  business  that  had 
t>een  usual  with  the  parties,  and  this,  provided  it  had  been  a 
genuine  voucher,  woula  have  properly  authorized  the  payment  of 
'the  money.    I  think  that  enough  has  been  shown  to  sustain  this 
indictment     [Erle,  J. — That  case  appears  to  be  in  point  as  far  as 
tiie  question  whether  an  instrument  in  tnis  form  might  be  a  warrant 
iRrithin  the  statute,  but  there,  there  was  in  fact  such  a  course  of 
business  as  would  make  the  document  efiectual,  if  genuine ;  but 
liere  there  was  no  Conqueror  Lodge  in  existence,  and  the  order, 
if  genuine,  was  of  no  force.]     That  objection  would  ap^y  to 
cheques  where  the  name  of  a  fictitious  person  was  used.     '^  If  the 
order  purport  to  be  one  which  the  party  has  a  right  to  make, 
although  m  truth  he  had  no  such  nght,  and  although  no  such 
person  as  the  order  purports  to  be  made  by,  existed  in  fact,  it  falls 
within  the  penalty  of  the  statute :"  (Bussell  on  Crimes  by  Greaves, 
▼oL  2,  p.  520.)     Whether  the  name  forged  be  that  of  a  merely 
fictitious  person  who  never  existed,  or  of  a  person  actually  existing, 
is  wholly  unmateriaL    It  is  as  much  a  forgery  in  the  one  case  as  in 
the  other,  provided  the  fictitious  name  be  assmned  for  the  purpose 
of  firaud  in  the  particular  instance  in  question :  ( Archbold's  Plead- 
ing and  Evidence  in  Criminal  Cases,  10th  edit.,  p.  359.)     [Erle,  J. 
--^o  doubt  an  instrument  in  this  form,  '^  The  bearer  has  laid  three 
courses  of  masonry,*'  might  be  shown  to  be  a  warrant  for  the  pay- 
ment of  money  as  between  the  parties.     So  in  the  present  case. 
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Reo.        although  no  stranger  would  understand  the  instrument  to  be  an 
••  order  or  warrant  for  the  payment  of  money,  it  might  be  shown  by 

▲ND  OTHBBJB.  extnusic  evidence  that  in  the  course  of  business  between  the  par- 
—  __  ties,  it  was  such  a  warrant  or  order,  {a)  Here,  however,  there  is  no 
FaUt^yUenou,  'SOciety  existing,  no  course  of  business  authorizing  such  a  payment 
as  was  made.  The  Conqueror  Lodge  had  ceased  to  exist  If  the 
words  "Roman  Lodge"  or  "Parisian  Lodge"  had  been  used^ 
would  it  then  have  been  valid?  How  can  you  make  that  an  order 
or  warrant,  which,  if  all  the  names  of  persons  mentioned  in  it  were 
true,  would  yet  be  of  no  force?]  Where  a  prisoner  had  been 
convicted  for  foiging  an  order  for  the  payment  of  prize-money, 
and  it  appeared  that  the  party  whose  name  was  forged  was  a  dis- 
charged seaman,  and  was  at  the  time  the  order  bore  date  within 
seven  miles  of  the  port  where  his  wages  were  payable,  under 
which  circumstances  his  genuine  order  would  not  have  been  valid, 
by  the  provisions  of  the  32  Geo.  3,  c.  34,  s.  2,  unless  made  in  the 
manner  therein  prescribed ;  yet,  the  judges  held  the  conviction  to 
be  proper,  the  order  itself  purporting  on  the  face  of  it  to  be  made  at 
another  place  beyond  the  limited  distance :  {M^Fntosh's  casCy  2  East, 
P.  C.  cl9,  s.  39,  p.  992;  2  Leach,  883,  cited  in  Russell,  by  Greaves, 
voL  2,  p.  526.) 

Erle,  J. — I  can  reserve  the  point  if  I  think  it  necessary. 

The  case  then  went  upon  the  facts  to  the  jury,  who  found  Rouse 
guilty  of  forgery,  and  the  other  prisoners  of  uttering. 
FaUe  pretences.  The  prisoners  were  then  tried  upon  an  indictment  charging  them 
with  obtaining  from  Richard  Mills,  by  means  of  a  false  pretence  to 
him,  the  sum  of  16L,  with  intent  to  defraud  the  said  Richard  Mills. 
In  a  second  count  of  the  indictment  the  false  pretences  were 
alleged  to  be  made  to,  and  the  money  obtained  from,  Henry  Corser 
LisoU,  with  intent  to  defraud  him. 

The  evidence  was  the  same  as  that  given  on  the  trial  for  forgery. 
It  appeared,  however,  that  Mr.  Mills,  the  treasurer  of  the  society, 
could  not  speak  positively  as  to  whether  Bayes  was  present  at  the 
time  the  money  was  handed  over  to  the  others. 

Skinner  (for  the  prisoners),  objected  that  the  evidence  did  not 
support  the  indictment.  The  evidence  was  of  a  false  pretence  to 
Henry  Corser  Insoll,  by  means  of  which  the  money  was  obtained 
from  Richard  Mills.  The  pretence,  therefore,  was  to  Insoll,  while 
the  money  was  obtained  from  Mills.  The  indictment,  however, 
alleged  the  pretence  to  be  made  to,  and  the  money  obtained  from, 
the  same  party,  namely,  in  the  first  count  the  pretence  to  be  made 
to  Richard  Mills  and  the  money  obtained  from  him^  and  in  the 
second  count  the  pretence  to  be  made  to  Henry  Corser  InsoU,  and 
the  money  obtained  from  A?m,  but 

EuLE,  J. — Mills  is  the  treasurer  who  disposes  of  the  money  of 
the  society  on  receiving  certificates  from  Insoll,  who  is  the  respon- 
sible party.  The  defendants  go  to  Insoll,  and  Insoll  goes  t<j  the 
mechanical  instrument,  the  treasurer,  and  the  latter  j)rodiices  the 
money.     I  think  it  is  correctly  stated  that  Insoll  paid  the  money, 

(a)  See  Reg.  ▼.  7Vr6errtf/e,  post. 
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and  that  it  was  obtained  from  him.     The  second  count  of  the        Beo. 
indictment  is  therefore  correct.  Kousb 

Skinner  then  objected  that  the  offence  amounting  to  forgery,  the  and  otheks. 
parties  could  not  be  indicted  for  false  pretences  {Rex  v.  Evansy     p 
5  C.  &  P.  553 ;  BusseU  on  Crimes,  by  Greaves,  voL  2,  p.  309),  but  FaUe^^encet. 

Erle,  J. — I  am  satisfied  that  this  was  not  a  forgery  within  the 
statute. 

The  Juiy  returned  a  verdict  of  Guilty  against  Bouse  and  Bil- 
lingsley,  who  were  sentenced  upon  this  indictment     Bayes  was 
acquitted  and  discharged,  no  judgment  being  given  against  either 
of  the  parties  on  the  conviction  for  forging  and  uttering. 


OXFOBD  CIBCUIT. 

Monmouthshire   Summer  Assizes. 
Auffust  6,  1849. 
(Before  Mr.  Justice  Erle.) 
Beo.  v.  Turberville.  (a) 

Forgery^- Order  or  warrant  for  the  payment  of  money — Indictment — 

Intent  to  defraud. 

^imtrument  in  the  following  form :  ^*  Please  to  pay  T,  E.  Turberville 
3/.  \2s,  6d,  for  sick-pay  paid  to  Brother  Isaac  Jones,^  and  signed  by 
Ae  officers  of  a  friendly  society ^  and  directed  to  the  treasurer ^  isy  on 
ike  face  ofU,  an  order  within  the  stat.  11  Geo,  4  4"  1  Will,  4,  c,  66y 
L  3;  and  may  be  shown  by  evidence  to  be  a  warrant  for  the  payment 
of  money y  within  the  same  statute, 

^^liere  a  prisoner  wets  charged  with  forging  the  above  instrument,  and 
tome  counts  of  the  indictment  laid  the  intent  to  be  to  defraud  "  J,  C, 
and  others,"  by  virtue  of  the  11  Geo,  4  Sr  1  Will.  4,  c,  66,  s,  28, 
and  it  appeared  that  the  prisoner,  and  J.  C.  and  others,  were  members 
if  the  society: 

B^  that  the  word  ^'others**  might  be  held  to  include  or  exclude  the  pri- 
soner, according  as  it  was  necessary,  for  the  support  of  the  indictment, 
thai  his  name  should  be  considered  as  included  or  excluded. 

Other  counts  of  the  indictment  laid  the  intent  to  be  to  defraud  W,  R, 

Bdd,  that  this  intent  was  supported  by  proof,  that  W,   R.  was  the 
treasurer  of  the  society,  and  that  it  was  the  course  of  business  and  his 
duty  to  pay  money,  on  having  genuine  orders  or  umrrantsfor  that  pur 
pose,  in  the  above  form. 

THE  prisoner,  Thomas  Edward  Turberville,  was  indicted  for 
forging  a  certain  order  for  the  payment  of  3/.  12^.  6d, 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Banister-at^Law. 
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Rbo.  There  were  twenty-^four  counts  in  the  indictment.     In  some 

•p,r...«^irTTT.  them  the  instrument  was  described  as  a  warrant  for  the  paymc 

—        or  money,  and  m  others  the  prisoner  was  charged  with  uttering 

frSrwSTr    ^^wi^  it  to  be  forged.     The   intent  was  also  variously  la 

order— Indict'  some  counts  Stating  it  to  be  done  with  intent  to  defraud  '^  Willi; 

"•*»^*        Bees,*'  and  in  others  with  intent  to  defraud  ^^  Jacob  Chatter] 

and  others." 

It  appeared  in  evidence  that  the  prisoner  was  a  member  and  1 
TOid  Actuary  of  a  society  of  Odd  Fellows  at  Newport,  called  ^  1 
Temple  of  Peace  Lodge."  By  the  rules,  a  sick  member  was  c 
titled  to  an  allowance  out  of  the  funds  of  the  society.  The  cou 
of  business  on  such  an  occasion  was  for  the  sick  member  to  apply 
the  actuary,  who  drew  out  an  "  order"  or  "  cheque"  on  the  treasu 
of  the  society  for  the  amount  to  which  the  sick  person  was  cntitl 
Upon  this  order  being  signed  by  the  "  Noble  Grand"  of  the  socie 
it  became  the  duty  of  the  treasurer  to  pay  the  amount  m< 
tioned  in  it. 

On  the  10th  of  March,  1849,  the  prisoner  brought  an  order 
Mr.  Jacob  Chatterley,  the  *' Noble  Grand,"  for  his  signatu 
stating  that  he  had  received  a  communication  from  Isaac  Jon 
a  member  of  the  society,  saying  he  was  sick  and  wanted  so 
money.  The  prisoner  then  requested  Mr.  Chatterley  to  sign  1 
**  order"  or  ^^  cheque,"  which  he  did.  The  sum  mentioned  in  it,  wl 
he  signed  it,  was  twelve  shillings  and  sixpence  only. 

On  the  same  day  the  prisoner  took  the  ^'  cheque"  to  Mr.  Willi; 
Rees,  the  treasurer.     It  then  appeared   to   be   for  the  sum 
321  12^.  6d.     The  cheque  was  produced,  and  was  in  the  follow! 
form: — 

"  10th  March,  1849,  Newport 

''  Mr.  W.  Rees,— Please  to  pay  P.  G.  T.  E.  Turbervil 
[  TTiree]  [3t]  12*.  6rf.  for  sick  pay  paid  to  Brother  Isaac  Jones. 

(Signed)    Jacob  Chatterley,  N.  G. 
T.  E.  TuRBERViLLE,  P.  G.  Actuary. 
"  [£3.]  12*.  6d.  Newport,  10th  March,  1849.' 

The  word  and  figures  Tliree,  between  brackets,  were  added  af 
the  cheque  was  signed  by  Chatterley ;  therefore  it  was  presem 
to  the  treasurer,  who  paid  the  sum  of  3/.  125.  6d.  to  the  prisone: 

Isaac  Jones,  the  only  member  of  the  society  of  that  name,  \ 
called,  and  stated  that  he  was  at  Coventry  in  the  month  of  Mar 
had  not  made  any  application  to  the  prisoner  or  the  society 
money,  neither  hi  hf  received  any. 

Evidence  was  given  to  show  that  the  alteration  in  the  "  cheqi 
was  in  the  handwriting  of  the  prisoner. 

At  the  close  of  the  case  for  the  prosecution, 

Huddleston  (for  the  prisoner),  submitted  that  the  instrument  \ 
not  an  "  order"  or  "  warrant"  for  the  payment  of  money  within  1 
Stat  11  Geo.  4  &  1  WilL  4,  c  66,  s.  3,  but  was  simply  a  *^reques 
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The  words  of  the  document  were,  "  Please  to  pay,"  and  there  was       ^o- 
DO  obligation  on  the  part  of  Mr.  Rees  to  pay  it ;  but  Tubbbrvillb. 

Eble,  J. — ^Bankers'  cheques  are  often  in  the  same  form,  and        — 
make  use  of  the  words  "  please  to  pay,"  but  they  are  not  less   ^^^"^ 
orders  for  the  payment  of  money.     The  same  instrument  may  be  of  order— Indict- 
all  three  descriptions.     The  one  in  question  is  a  warrant,  and  an       ^'*^*^' 
order,  and  request.     Upon  the  face  of  it  it  is  an  order,  and  by  the 
evidence  it  is  a  warrant. 

Huddleston  then  submitted  that  the  intents  mentioned  in  the  in- 
dictments were  not  supported  by  the  evidence.  First,  as  to  the  counts 
which  laid  the  intent  to  be  to  defraud  "Jacob  Chatterley  and  others." 
llie  prisoner  was  himself  a  member  of  the  society,  and  was  therefore 
mterested  in  the  money  in  the  hands  of  the  treasurer,  and  a  fraud 
opon  the  society  was  a  fr^ud  upon  him.  He  could  not  be  indicted 
for  a  fraud  upon  himself.  [Erle,  J. — The  question  is,  who  was  the 
party  intended  to  be  defrauded?  This  is  analogous  to  the  case  of  a 
member  of  a  bank.]  Supposing  A.,  B.  and  C.  jointly  lodge  money  at 
a  bank,  and  A.  draws  a  cneque  m  the  name  of  himself  and  the  others, 
an  indictment  charging  the  intent  to  be  to  defraud  B.  and  C.  may 
be  good,  but  an  indictment  charging  the  intent  to  be  to  defraud 
A.,  B.  and  C.  would  be  bad.  Formerly,  in  indictments  for  larceny 
where  there  were  several  joint-owners,  every  one  had  to  be  named. 
The  7  Geo.  4,  c.  64,  s.  14,  remedied  this  inconvenience,  making  it 
sufficient  to  state  the  name  of  one  of  such  owners,  and  to  allege  the 
subject-matter  of  the  indictment  to  be  the  property  of  him  and 
"another"  or  "others,"  as  the  case  might  be.     There  was  a  similar 

trovision  with  regard  to  indictments  for  forgery.  The  indictment, 
owever,  in  either  case  must  be  read  as  if  the  name  of  every  owner 
or  party  interested  were  inserted.  The  name  of  the  prisoner, 
therefore,  must  be  taken  to  be  included  by  the  word  "  others." 
Secondly,  with  regard  to  the  counts  in  which  the  intention  is  said 
to  be  to  defraud  the  treasurer  ;  the  stat.  10  Geo  4,  c.  56,  s.  21, 
which  allows  the  money  and  effects  of  societies  to  be  described  as 
the  property  of  the  treasurer  or  trustee,  onlv  applies  to  such  so- 
cieties as  are  duly  enrolled.  Moreover,  no  action  would  lie  against 
the  treasurer  for  money  paid  under  the  circimistances. 

fV,  H,  Cooke  (for  the  prosecution),  called  attention  to  the  stat. 
11  Geo.  4  &  1  Will.  4,  c.  66,  s.  28,  by  which  it  is  sufficient 
in  any  indictment  for  forgery  to  name  one  person  only,  when  the 
intent  is  to  defraud  a  company,  society,  or  number  of  persons,  and 
to  all^e  the  offence  to  have  been  committed  with  intent  to  defraud 
the  person  so  named,  and  another  or  others,  as  the  case  may  be. 
There  is  a  distinction  between  the  provisions  relating  to  the  de- 
scription of  the  owners  of  property,  and  the  above  statute,  as  to  the 
parties  intended  to  be  defrauded. 

Erle,  J. — In  indictments  for  forgery,  it  was  formerly  necessair  Judgment, 
to  mention  the  names  of  all  the  parties  intended  to  be  defrauded. 
Now,  it  is  only  necessary  to  mention  the  name  of  one  such  person, 
and  allege  the  intent  to  be  to  defr*aud  such  person  and  another  or 
others,  as  the  case  may  be.     Now,  without  this  provision,  it  would 
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Bbo.       in  this  case  either  haye  been  necessary  to  mention  the  name  of  the 

TuKBBiLTiLLm.  P^**^  ^'  ^^  would  not.     If  he  ought  to  be  included,  I  should 
—        bold,  as  the  ends  of  justice  might  require,  that  he  is  included  in 
iiVT«Nir«r    ^®  word  "others."    On  the  other  hand,  if  he  oughtnot  to  be  so 
•nfar-iM^tet-  included,  he  is  not  included.     As  to  the  objection  to  the  other 
counts,  the  eyidence,!  think,  showaa  firand  upon  ^  William  Bees," 
call  him  treasurer,  or  what  you  wilL    He  is  bound  to  have  a  ge- 
nuine Youcher  for  his  payments.  As  at  present  advised,  I  think  the 
document  in  question  would  not  be  any  protection  to  him  as  to  32., 
the  part  f<Mged,  that  is  to  say,  the  mnerenoe  between  12s.  6dL, 
and  3t  li«.  ed 

The  case  then  went  to  the  jury,  and  the  priscmer  was  conyicted. 

[In  the  case  of  Bey.  y.  Romse  amd  oiken,  amttj  p.  7,  it  was 
held  that  the  secretary,  and  not  the  treasurer  of  a  similar  society, 
was  the  party  in  law  defrauded  by  a  false  **  cheque,''  or  (Hrder. 
There  is»  however,  no  £screpincy  between  the  dictum  of  the 
kamed  judge  in  each  case,  f(x  it  wUl  be  observed  that  in  the  case 
referred  to^  the  evidence  and  the  rules  of  the  society  differed  ma- 
terially from  the  poresent.  The  order  in  the  fonner  case  was,  by 
die  rules  of  the  society,  presented  to  the  secretary  in  the  first 
instance*  whose  duty  it  was  to  examine  the  document,  and  then 
present  it  to  the  treasurer  to  be  cashed,  the  latter  officer  being 
rdieved  from  responsiUlity  by  the  previous  euperviaon  of  the 
secretary. — J.  E.  D.] 
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OXFORD  CIRCUIT. 

Monmouthshire  Summer  Assizes, 

Auffust  6,  1849. 
(Before  Baron  Rolfe.) 

Reg.  v.  William  Withers,  the  younger,  (a) 

Practice — Quashing  indictment — Offence  of  uttering  forged  instrument 
at  Common  Law — Perjury — Variance — Evidence, 

The  court  will  not,  on  the  application  of  the  defendant,  quash  an  indict' 
mentfor  perjury.     An  indictment  cannot  be  quashed  in  part, 

QuiBre,  Is  the  uttering  a  forged  instrument  with  intend  to  defraud, 
without  actual  fraud  being  the  result,  any  offence  at  common 
law? 

An  indictment  for  perjury  at  a  cmmty  court,  alleged  that  a  certain  plaint, 
wherein  W,  W,  "  the  younger'^  was  plaintiff,  SfC,  was  tried.  In  the 
plaint  booh  the  plaintiff  was  described  simply  as  W,  W. 

Held,  no  variance. 

The  variance  of  a  letter  in  a  warranty  set  out  in  a  count  for  uttering  it 
with  intent  to  defraud,  is  one  that  can  and  may  be  amended  by  direc^ 
tion  of  the  judge  at  the  trial,  independently  of  tJie  statute  \\  S^  Vi 
Vict.  c.  46,  s.  4. 

An  indictment  for  perjury  alleged  that  the  defendant  swore  that  certain 
words  were  written  by  I.  S.  at  the  house  of  M.  P.  in  the  parish  of 
S.  M.,  SfC,  on,  SfC,  whereas,  in  truth  and  in  fact,  the  said  words  I.  S. 
were  not  written  by  the  said  I.  S.  at  the  house  of  the  said  M,  P.,  in  the 
parish  of  S,  M.,  on,  SfC. 

Held,  that  this  avermetit  was  supported  by  proof  that  the  defendant  swore 
that  the  words  were  written  at  the  house  of  M.  P.,  but  that  he  did  not 
describe  the  situation  of  the  house,  or  mention  the  name  of  the  parish. 

THE  defendant  was  indicted  for,  "  that  heretofore,  to  wit,  on 
the  18th  day  of  April,  a.d.  1849,  at  the  county  court  of  Mon- 
mouthshire, at  Newport,  in  the  said  county,  a  certain  plaint, 
wherein  William  Withers  the  younger  was  plaintiff,  and  Isaac 
Sargent  was  defendant,  was  tried  before  John  Maurice  Herbert, 
Esq.,  the  judge  of  the  said  court,  and  the  said  plaintiff,  by  the  said  Indiotment. 
plmnt,  demanded  damages  to  an  amount  not  more  than  20/.,  for  a 
certain  breach  of  contract  by  the  defendant ;  and  the  said  defen- 
dant was  then  dwelling  in  the  district  within  the  jurisdiction  of 
the  said  court,  and  the  matter  of  the  said  plaint  was  within  the 
jurisdiction  of  the  said  court;  and  upon  the  said  trial  the  said 

(o)  Reported  by  J.  E.  Davis,  Esq.,  Barrister-At-Law. 
VOL.  IV.  C 
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^o-        William  Withers  the  younger,  late  of,  &c.,  was  then  and  there 
W.  WiTHEns.  examined  upon  oath,  and  duly  sworn  before  the   said  judge   to 
^  -: —        speak  the  truth  touching  the  matter  then  in  question  between  the 
indStment—  ^^  W.  W.  and  the  said  I.  S. ;  and  on  the  said  trial  it  was  a  ma- 
Practice—    lerial   question  whether  the  words  Isaac  Sargent,   on  a  certain 
fwgiidxn^-  paper  then  produced  and  shown  to  the  said  judge,  had  been  written 
TMni.        by  the  said  Isaac  Sargent  or  not,  and  the  said  W.  W.  intending 
to  aggrieve  the  said  I.  S.,  the  defendant  in  the  said  plaint,  then 
and  there  on  the  said  trial  falsely,  corruptly,  knowingly,  and  wil- 
fully swore  that  the  said  paper  was  signed  by  the  said  I.  S.,  and 
that  the  said  W.  W.  saw  the  said  I.  S.  write  the  said  words  ^  Isaac 
Sargent'  on  the  said  paper,  whereas,  in  truth  and  in  fact,  the  said 
paper  was  not  signed  by  the  said  I.  S. ;  and  on  the  said  trial  it  was 
also  a  material  question  whether  the  said  words  'Isaac  Sargent' 
were  written  by  the  said  I.  S.  at  the  house  of  one  Margaret  Pearce, 
in  the   parish  of  Saint  Mellons,  in  the  county  of  Glamorgan,  on 
the  29th  day  of  February,  a.d.  1848,  and  the  said  W.  W.  intend- 
ing to  aggrieve  the  said  I.  S.  then  and  there  on  the  said  trial,  falsely, 
corruptly,  knowingly,  and  wilfully  swore  that  the  said  words  '  I.  S.' 
were  written  by  the  said  I.  S.  at  the  house  of  one  Margaret  Pearce, 
in  the  parish  of  St.  Mellons,  in  the  county  of  Glamorgan,  on  the  29th 
day  of  February,  a.  d.  1848.    Whereas,  in  truth  and  in  fact,  the  said 
words  '  I.  S.'  were  not  written  by  the  said  I.  S.  at  the  house  of  the 
said  M.  P.  in  the  parish  of  St.  M.,  on  the  29th  day  of  February,  a.  d. 

perjury,  the  perjury 
lid  words  I.  S.  were 
written  by  the  said  I.  S.  at  a  public-house  called  the  White  Hart, 
in  the  said  parish  of  Saint  Mellons,  with  ink  supplied  by  a  female 
servant,  who  was  then  waiting  on  the  customers  in  the  said  public- 
house."  There  was  a  fourth  assignment  on  the  averment  that  the 
said  W.  W.  swore  "that  the  said  woi^ds  *  Isaac  Sargent'  were  written 
by  the  said  I.  S.  in  the  presence  of  one  Thomas  Richards." 

A  second  count  alleged  that  on  the  trial  of  the  said  plaint,  the 
said  William  Withers  "  unlawfully  and  fraudulently  (Bd  publish 
and  give  in  evidence,  in  support  of  the  said  plaint,  a  forged  writing 
in  the  words  and  figures  following,  that  is  to  say  : — 

'February  9th,  1848. 
'  St.  Mellons,  near  Cardif,  Wm.  Withers  bought  a  brown  mare 
warentcd  sound  and  good  in  hamis  Mr.  Sargent  Machin. 

'Price  £23:  175.  *  Isaac  Sargent.' 

with  intend  to  defraud  the  said  I.  S.;  the  said  W.  W.  at  the  time 
he  so  published  and  gave  in  evidence  the  said  writing  on  the  said 
trial,  well  knowing  the  same  to  be  forged,  whereby  the  said  I.  S. 
was  defrauded  of  a  large  sum  of  money,  to  wit,"  &c. 

There  was  a  third  count  similar  to  the  second,  but  merely 
alleging  the  intent  to  defraud,  without  the  averment  that  the  said 
I.  S.  was  defrauded. 
I^ontoquash  Huddleston  (for  the  defendant),  applied  to  quash  the  1st  and  3rd 
counts  of  the  indictment.  The  first,  on  the  ground  that  there  was  no 
averment  in  the  indictment  that  the  oath  upon  which  the  defendant 


1848."  Then  followed  a  third  assignment  of 
assigned  being  that  W.  W.  swore  "  that  the  said 
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was  chained  with  committing  peijury  was  administered  by  a  party        ^*<*' 
having  competent  authority  to  do  so  in  the  particular  case  allegea.  w.  Withers. 
The  objection  to  the  third  count  was  that  it  showed  no  offence  in        -; — _^ 
law.     It  simply  charged  the  uttering  of  a  forged  instrument  not  jndS^Mnt— 
the  subject  of  any  legislative  enactment,  and  the  mere  uttering  a  ^^^!^^ 
forged  document  is  no  offence  at  common  law,  unless  fraud  hefoty^m^u^ 
alleged  and  proved.     But,  by  f^^nt- 

RoLFE,  B. — ^Your  application  is  to  quash  part  only  of  the  in- 
dictment, which  cannot  be  done.  Moreover,  an  application  to 
quash  an  indictment  comes  from  the  prosecution,  not  from  the  de- 
fendant. The  case  had  better  proceed,  and  any  objection  to  the 
mdictment  can  be  heard,  if  necessary,  after  the  facts  are  ascertained. 

Smythiesy  for  the  prosecution,  then  stated  the  case  to  the  jury, 
and  called  witnesses  in  support  of  it.  It  appeared  that,  in  Feb- 
raary  1848,  Isaac  Sargent  had  sold  a  horse  to  the  defendant 
William  Withers.  The  horse  subsequently  died,  and  Withers,  in 
April  1849,  brought  an  action  against  Sargent  in  the  Montmouth- 
shure  County  Court  for  breach  of  an  alleged  warranty,  and  upon 
the  trial  produced  in  evidence  the  document  the  subject  of  the 
present  indictment.  The  Plaint  Book  of  the  County  Court  was 
put  in  evidence.  A  plaint,  dated  the  9th  of  April,  1845,  appeared 
there,  in  which,  under  the  head  or  column  of  "Plaintiff"  was 
«  WiUiam  Withers,  plaintiff." 

Huddleston  objected  that  this  was  a  variance.  The  indictment 
alleged  that  *^a  certain  plaint,  wherein  William  Withers  the 
younger  was  plaintiff,  and  Isaac  Sargent  was  defendant,  was 
tried,"  &c     There  was  not,  as  it  now  appeared,  any  such  plaint. 

RoLFE,  B. — Can  the  averment  in  the  indictment  be  construed 
to  mean  that  a  certain  plaint  in  which  William  Withers  the  younger 
described  as  William  W  ithers  the  younger,  was  plaintiff?  As  at 
present  advised,  I  think  not,  and  therefore  William  Withers, 
mentioned  in  the  Plaint  Book,  may  be  shown  to  be  the  same 
person  as  William  Withers  the  younger  now  at  the  bar.  I  will 
•reserve  the  point,  however,  if  necessary. 

The  alleged  warranty  was  produced.  In  it  the  word  "harness** 
was  spelt  "  hamiss." 

Huddleston  submitted  that  this  was  a  variance  from  the  instru- 
ment set  out  in  the  second  and  third  counts  of  the  indictment, 
where  the  word  was  spelt  "  hamis ;"  but,  per 

RoLFE,  B. — I  shall  order  the  indictment  to  be  amended.     It  is  Amtndment  of 
such  a  variance  as  might   be  amended  in  cases  of  misdemeanor,  "^^^^•o*' 
independently  of  the  stat.  9  Geo.  4,  c.  15,  and  therefore,  in  felonies, 
independently  of  the  11  &  12  Vict.  c.  45. 

Mr.  Herbert,  the  judge  of  the  County  Court,  proved  the  evi- 
dence on  oath  bv  the  defendant  at  the  trial.  It  corresponded  with 
die  averments  in  the  indictment.  The  defendant  swore  that  the 
body  of  the  warranty  was  written  by  him  immediately  before  it 
was  signed  by  Sargent.  The  signature  appeared,  however,  to  be  in 
t  differently  coloured  ink.  The  defendant  did  not,  however,  describe 
Margaret  Pearce's  house  as  situated  in  the  parish  of  St  MeUons. 

c2 
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^■®-  Huddlesfon  contended  that  the  eridence  did  not  support  the  se- 

W.  WiTHEBs.  cond  assignment,  which  alleged  that  the  defendant  swore  that  the 

p  T^     _     signature  was  written  by  Sargent  at  the  house  of  Margaret  Pearce, 

Imdietmeng^  w  '^  poHsh  of  St.  Meiions.  It  was  not  alleged  bv  way  of  inuendo, 

r2^*"7«  ^°^  ^        *^^  defendant  said  all  this.     The  third  assignment  also 

firptd  m^ni  made  these  words  material ;  but,  per 

*wi|/.  RoLFE,  B. — I  think  that  the  allegation  may  be  well  made  out 

_..  bv   showing  that  Margaret  Pearce's  house   is   in  the  parish  of 

^^™*™*-  St.  Mellons. 

Mr.  Herbert  stated,  on  cross-examination,  that  he  was  of  opinion 
that  a  verbal  warranty  of  the  horse  was  proved  on  the  trial,  inde- 
pendently of  the  written  warranty. 

Evidence  was  then  given  in  support  of  the  assignment  of  perjury. 
Isaac  Sargent  was  called,  and  swore  that  the  signature  to  the  ^ 
warranty  was  not  in  his  handwriting,  that  he  never  gave  the  de- 
fendant any  warranty  for  the  horse  in  question,  and  that  he  did 
not  spell  his  name  SargenU  but  SarjeanL  He  aduiitted  that  he 
was  with  the  defendant  at  iLirgaret  Pearce's  house  on  the  29th  of 
Februarv,  and  there  sold  the  horse.  He  al:«o  said  that  the  name  on 
his  waggons  might  be  spelt  as  in  the  alleged  warranty.  Two 
female  servants,  living  at  the  house  at  the  time,  swore  that  they 
did  not  see  any  pen  or  ink  on  the  occasion,  neither  were  they  ap- 

Klied  to  for  any  ink  by  the  defendant  or  by  Sarjeant.  There  were, 
owever,  pens  and  ink  in  the  house,  and  possibly  in  the  room 
where  the  parties  were  sitting.  Some  evidence  was  given  to  dis- 
prove the  signature  being  the  handwriting  of  Sarjeant,  but  not  of 
a  verv  satisfactorv  kind. 

At  the  close  of  the  case  for  the  prosecution, 
rtttfin^  Ibrsed      Huddleston  submitted  that  there  was  no  evidence  of  two  wit  nes^^es 
*^"™*"**         to  support  the  assignment  of  perjury. 

RoLFE,B. — I  do  not  see  that  there  is. 

Smytkies  submitted  that  it  was  not  necessary  that  two  witnesses 
should  disprove  the  assignment  if  the  facts  were  corroborated  by 
other  circumstances.     Here,  in  addition  to  the  denial  of  Sarjeant,* 
was  the  colour  of  the  ink,  and  the  evidence  as  to  the  handwriting. 

RoLFE,  B. — Each  assignment  must  be  proved  by  evidence  of 
two  witnesses.  I  cannot  say  there  is  no  evidence,  but  I  think 
there  is  no  evidence  on  which  the  jury  can  rely. 

Smythies  then  submitted  that  the  case  must  go  to  the  jury  on 
the  counts  for  uttering  the  forged  warranty  with  intent  to 
defraud. 

Huddleston. — No  fraud  has  been  proved,  as  it  is  admitted  that  a 
|)arol  warranty  was  proved  on  the  trial  which  would  have  entitled 
the  present  defendant  to  a  verdict  in  the  County  Court  action, 
and  uttering  a  forged  document  is  no  offence  at  common  law, 
unless  actual  fraud  be  the  result.  That  was  so  held  by  Mr.  Justice 
Cresswell  at  the  Summer  Assizes  for  Oxford,  in  1848,  in  the  case 
of  The  Queen  v.  Bolt. 

RoLFE,  B. — I  should  not  like  to  hold  that,  because  a  man  has 
got  a  parol  warranty  he  is  at  liberty  to  utter  a  foivcnl  written  one. 
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unless  it  were  so  expressly  ruled  and  distinctly  laid  down ;  but  in         Rbo. 
this  case  I  think  there  is  not  in  fact  any  confirmation  at  all  oi'yif^  Withbes. 
Sarjeant's  evidence.     The  servants  only  say  they  saw  no  pen   and        -; — 
paper  on  the  occasion  in  question,  and,  although  on  the  counts  for  indStmsru— 
fraud  there  mav  not  be  the  same  legal  requisites  of  evidence  as  in     Practice^ 
the  count  for  perjury,  it  cannot  be  supposed  that  the  jury  would  ^ty^i^^ 
draw  this  distinction.  mmt. 

His  Lordship  then  directed  an  acquittal. 


OXFORD  CIRCUIT. 


Gloucester  Summer   Assizes. 


Augusts,   1849. 

(Before  Mr.  Justice  Erle.) 

Reg.  v.  Harris,  (a) 

Practice — Admission  to  bail. 

Where,  after  conviction  by  a  jury  at  a?t  Assizes,  questions  of  law  have 
been  reserved /or  the  Court  of  Criimnal  Appeal,  the  prisoner  will  not  be 
admitted  to  bail  without  the  assent  of  the  judge  before  whom  he  was  tried, 

HUDDLE STON  applied  to  his  Lordship  to  admit  a  prisoner, 
named  Harris,  to  bail  under  the  following  circumstances : 
The  prisoner  was  indicted  at  the  last  Spring  Assizes  for  the 
county  of  Gloucester  for  an  offence  under  the  bankrupt  laws, 
for  not  disclosing  all  his  property  on  his  examination.  He  was 
convicted ;  but  in  the  course  of  the  trial  certain  objections  were 
taken  to  the  indictment,  which  Baron  Piatt,  before  whom  the 
prisoner  was  tried,  reserved  for  the  consideration  of  the  Court 
of  Criminal  Appeal,  and  no  sentence  was  passed  upon  the  prisoner 
at  the  time.  The  case  came  on  for  argument  in  Easter  Term, 
when  Chief  Baron  Pollock  ])resided  at  that  court.  A  doubt  was 
entertained  as  to  the  jurisdiction  of  this  new  court  to  entertain 
points  which  arose  upon  the  face  of  the  record,  and  the  case  was 
|)0dtponed  until  that  preliminary  point  was  settled.  At  the  next 
flitting  of  the  Court  of  Appeal,  Lord  Chief  Justice  Denman  presided, 
and  the  court  being  composed  of  different  members,  it  declined 
to  give  judgment  upon  the  case ;  and,  on  the  other  hand,  it  was  a 
matter  of  some  doubt  whether  the  court  having  been  dissolved  be- 
fore which  the  case  was  originally  set  down  forbearing,  any  further 

(a)  Reported  by  J.  £.  Davis,  Esq.,  Barrister-at-Ltw. 
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^»o-        steps  could  be  taken.     In  the  meantime  the  prisoner  remained  in 

Habris.      custody,  and  it  was  under  these  circumstances  that  application  was 

■— ■        now  made  to  admit  him  to  bail  until  the  case  was  decided. 

AdmittinfjprU      ^«  H.   Cooke  (ou  the  part  of  the  prosecution),  resisted  the  ap- 

wnertobati.  plication,   and   said   that   Baron   Piatt   had   expressed   a  strong 

opinion  against  the  prisoner  on  the  merits  of  the  case,  and  in  fact 

there  was  no  hardship  inflicted  on  the  latter. 

Huddleston  (in  reply),  admitted  that  the  learned  judge  who  tried 
the  case  had  formed  an  opinion  adverse  to  the  prisoner  on  the  facts ; 
but,  supposing  the  prisoner  to  have  been  convicted  on  an  informal 
indictment,  it  was  a  hardship  upon  him  to  be  imprisoned  when  the 
result  might  be  that  he  was  improperly  convicted.  Moreover,  he 
should  be  able  to  show  bv  affidavit  that  the  prisoner's  health  was 
injured  by  the  imprisonment. 

Erle,  J. — If  I  had  not  heard  that  my  brother  Piatt  had  ex- 
pressed an  opinion  on  the  case,  I  should  have  felt  it  to  be  my  duty 
to  communicate  with  him,  and  ascertain  his  view  as  to  the  probable 
ultimate  result ;  for,  if  the  probability  be  that  the  conviction  may 
be  sustained,  then  I  should  not  consider  the  prisoner  entitled  to 
be  bailed ;  but  if  there  was  a  probability  that  the  ultimate  result 
would  be  in  the  prisoner's  favour,  then  it  would  be  proper  to  admit 
him  to  bail.  Under  no  circumstances  should  I  bail  a  prisoner  in 
such  a  case  as  the  present  without  communicating  with  the  learned 
judge  before  whom  he  was  tried.  Here,  however,  the  opinion  of 
Baron  Piatt  is  admitted  to  be  against  the  prisoner  on  the  merits, 
and  therefore,  without  troubling  him,  1  must  refuse  the  application. 
Baron  Piatt  may  be  applied  to  at  any  time  to  admit  the  prisoner 
to  bail,  if  he  thinks  fit  in  his  discretion  to  do  so.  No  real  hardship 
is  inflicted  on  the  prisoner,  for  he  has  been  tried  and  convicted  by 
a  jury,  and,  in  the  opinion  of  the  judge,  properly  so  convicted. 

Application  refused. 
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OXFORD  CIRCUIT. 

Gloucester  Summer  Assizes. 

Auffust  8,  1849. 

(Before  Mr.  Justice  Erle.) 

Reg.  V,  Baylis.  (a) 

Practice — Detention   of  prisoner  in   custody  until  ati  in/ant  witness  be 

instructed  in  the  obligation  of  an  oath. 

Where  a  bill  for  rape  on  a  child  under  the  age  of  ten  years  has  been 
ignored  by  the  Grand  Jury,  in  consequence  of  the  judge  refusing  to 
allow  the  child  to  be  sworn  as  a  witness,  on  the  ground  of  its  want  of 
knowledge  of  the  obligation  of  an  oath,  the  prisoner  was  ordered  to  be 
detained  in  custody  until  the  child  could  be  properly  instructed, 

A  BILL  was  preferred  against  the  prisoner  for  a  rape  on  Mary 
Ann  Ballinger,  a  child  under  the  age  of  ten  years.  The 
child  was  brought  before  Mr.  Justice  Erie  to  be  examined,  pre- 
viously to  going  before  the  Grand  Jury,  as  to  her  knowledge  of 
the  obligation  of  an  oath.  The  learned  judge  intimated  that  the 
child  did  not  appear  to  him  to  have  any  notion  whatever  of  religious 
or  moral  duties,  and,  consequently,  that  she  was  unfit  to  have  an 
oath  administered  to  her. 

The  bill  was  consequently  ignored  by  the  Grand  Jury. 

Gray^  for  the  prosecution,  applied  that  the  prisoner  should  be 
remanded  until  the  next  assizes,  in  order  that  the  child  might  be 
instructed  in  the  obligation  of  an  oath. 

In  an  Anonymous  case  before  Mr.  Justice  Rooke,  at  this  city 
(Gloucester),  where  a  criminal  prosecution  was  corning  on  to  be  tried, 
and  the  learned  judge  found  that  the  principal  witness  was  a 
female  infant  wholly  incompetent  to  take  an  oath,  he  postponed 
the  trial  till  the  following  assizes,  and  ordered  the  child  to  be 
instructed  in  the  meantime,  by  a  clergyman,  in  the  principles  of 
her  duty,  and  the  nature  and  obligation  of  an  oath ;  and  at  the  next 
assizes  the  prisoner  wag  put  upon  his  trial,  and  the  infant,  being  found 
by  the  court,  on  examination,  to  have  a  proper  sense  of  the  nature  of 
an  oath,  was  sworn  ;  and  the  prisoner  was  convicted  upon  her  testi- 
mony and  executed.    (Russ.  on  Crimes  by  Greaves,  vol.  l,p.  695."^ 

It  appeared  that,  upon  a  conference  with  the  other  judges  on 
Mr.  Justice  Rooke's  return  from  the  circuit,  they   unanimously 

(a)  Reported  by  J.  E.  Davis,  K»q.,  Barrister-at-Law. 
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Reo.        approved  of  what   he   had  done.      (Ibidj  referring  to  a   note  in 
Battis       ^hite^s  case,  1  Leach.  430,  and  2  Bac.  Abr.  577,  in  notis.) 
— 1 '  Upon  the  authority  of  this  case, 

Erle,  J.,  directed  that  the  prisoner  should  be  detained  in 
custody  until  the  next  assizes,  the  child  in  the  meantime  to  be 
duly  instructed. 


COMMISSION  OF  OYER  AND  TERMINER  AND 
GENERAL  GAOL  DELIVERY  FOR  THE  COUNTY 
OF  THE  CITY  OF  DUBLIN. 

January  Session,  1849. 
(Before  Perrin,  J.,  and  Richards,  B.) 

January  13  and  18. 
Reg.  v.  Charles  Gavan  Duffy,  (a) 

Practice — Felony — Indictment — Demurrer  to — Form  of  judgment — 

Respondeat  ouster, 

A  prisoner  indicted  for  felony  under  the  stat,  12  Vict,  c,  12,  may,  after 
demurring  to  the  indictment,  if  his  demurrer  be  overruled,  plead  over 
to  the  felony, 

THE  prisoner,  who  had  on  a  former  day  been  indicted  in  seve- 
ral counts  under  the  statute  12  Vict.  c.  12,  for  compassing  to 
deprive  and  depose  Her  Majesty  from  the  style,  honour,  and  royal 
name  of  the  imperial  crown  of  the  United  Kingdom,  and  with 
compassing  to  levy  war  against  Her  Majesty,  havmg  demurred  to 
the  mdictment,  the  demurrer  was  argued  at  great  length.  The 
court  (Perrin,  J.,  and  Richards,  B.)  having  pronounced  their  opinion 
to  be  that  the  demurrer  must  be  overruled  as  to  the  first  and 
second  counts  of  the  indictments,  but  that  as  to  the  other  counts, 
it  ought  to  be  allowed  as  to  all  the  overt  acts  laid  in  them  except 
the  first,  the  Attorney-General  thereupon,  on  behalf  of  the 
crown,  prayed  final  judgment  upon  the  demurrer.  For  the  prisoner 
it  was  insisted  that  he  was  now  entitled  to  plead  over,  and  that  the 
proper  judgment  upon  the  demurrer  was  respondeat  ouster,  and  not 
final  judgment ;  upon  which,  it  was  ordered  by  the  court  that  the 
question  as  to  the  proper  judgment  to  be  pronounced,  which  had 
been  adverted  to  during  the  argument  of  the  demurrer,  should  be 
formally  argued  at  each  side,  and  accordingly  the  argument  was 
(January  13th)  opened  by 

Hatchell  (Solicitor-General)  for  the  crown. — The  decision  of  the 
court  upon  the  general  demurrer  taken  by  the  prisoner  to  the 

(a)  Reported  by  W.  St.  Le(jkk  Babin(;t«x,  Esq.,  BaiTister-at-I^w. 
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indictment  being  against  the  prisoner — looking  at  present  to  the        Rfo. 
first  count — is  conclusive  against  the  prisoner,  and  the  crown  is      j^  ^• 
entitled  to  the  final  judgment  of  the  court,  and  to  have  such  sen-         —  * 
tence  passed  upon  the  prisoner  as  the  court  shall  think  proper  to   ^if^"'^5^"7 
pronounce,  just  as  if  he  was  convicted  by  the  verdict  of  a  jurj-.     I       ^ouster. 
think  it  must  be  taken  for  granted,  and  that   I  am  justified  in 
assuming  that,  in  taking  a  general  demurrer  to  the  indictment,  the 
prisoner  admits  the  charges  it  contains,  as,  according  to  all  the  rules 
of  civil  and  criminal  pleading,  the  facts  nuist  be  admitted  in  order 
to  raise  the  question  on  which  the  prisoner  seeks  to  obtain  the 
judgment  of  the  court.    In  raising  the  demurrer,  the  prisoner  must 
have  admitted  the  charge  in  the  indictment  of  having  compassed 
to  depose  the  Queen,  and  having  expressed  that  compassing  by  the 

Erintings  set  out  in  the  indictment;  but,  in  point  of  law,  he  denied 
aving  committed  any  felony,  or  was  guilty  of  any  offence,  and 
ui)on  that  he  asked  the  judgment  of  the  court  in  his  favour.  On 
the  part  of  the  crown,  I  submit  that  the  prisoner,  having  admitted 
the  facts  by  his  general  demurrer,  and  the  judgment  of  the  court 
being  against  him  upon  the  question  of  law,  nothing  remains  but 
to  call  him  up  for  judgment  and  sentence  him  accordingly:  (2 
Hale,  P.  C,  c.  33,  257.)  First,  I  submit  that,  even  in  capital  cases, 
the  prisoner,  after  a  demurrer  to  the  indictment  has  been  ruled 
against  him,  is  not  entitled  to  plead  over;  and,  secondly,  even  if  in  Argument  of 
favorem  vitCB  he  is  entitled  to  plead  over,  this  is  not  that  case,  "  The  J{»e  Solidtor- 
tnie  difference,"  says  Hale,  "seems  to  be  this:  If  a  person  be  dS^.  °^  * 
indicted  or  appealed  of  felony,  and  he  will  demur  to  the  appeal  or 
indictment,  and  it  be  judged  against  him,  he  shall  have  judgment 
to  be  hanged,  for  it  is  a  confession  of  the  indictment,  and  a  wilful 
confession."  He  then  cites  the  high  authority  of  Lord  Coke  to  bear 
him  out  in  that  construction  of  the  law,  *'  If  a  party  demur  in  law, 
and  that  be  adjudged  against  him,  he  shall  have  judgment  to  be 
hanged:"  (2  Coke's  Inst.  178.)  There  is  also  another  passage  in 
Hale  (vol.  2,  p.  257),  to  the  effect  that  if  the  prisoner  pleads  in 
bar,  and  concludes,  as  he  ought,  to  the  felony,  and  the  Attorney- 
General  demur  and  have  judgment  for  the  crown,  the  prisoner 
may  then  be  put  to  trial,  because  the  Attomey-General's  de- 
murrer is  no  confession  of  the  offence.  Serjeant  Hawkins, 
in  2  Pleas  of  the  Crown,  c.  31,  sect  7,  says,  "that  in  criminal 
cases,  not  capital,  if  the  defendant  demur  to  an  indictment,  &c., 
whether  in  abatement  or  otherwise,  the  court  will  not  give 
judgment  against  him  to  answer  over,  but  final  judgment."  The 
object  of  the  law  clearly  is,  that  the  life  of  a  party  shall  not 
be  endangered  by  mispleading,  but  when  the  reason  ceases, 
of  course  there  is  no  ground  for  the  law;  and  when  it  was 
sought,  in  R.  v.  Taylor  (3  B.  &  C.  509),  to  extend  this  prin- 
ciple to  cases  of  misdemeanor,  the  court,  entertaining  some  doubt 
whether  they  ought  to  pronounce  final  judgment  for  the  crown  or 
judgment  of  respondeat  ouster,  directed  the  point  to  be  argued,  and 
Lord  Tenterden,  in  pronouncing  the  decision  of  the  court,  held, 
that  the  judgment  against  the  prisoner  ought  to  be  final.     It  is 
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Rko.        clear  that  Lord  Tenterden,  in  his  judgment,  was  speaking  of  felo- 
DuppT        ^^®  ^^  common  law  on  conviction  for  which  death  would  follow. 
—         There  have  been  two  or  three  cases,  in  1841  and  1842,  which  will 
^r"wdca7   prol^^bly  be  referred  to  at  the  other  side :  they  contain  the  dicta  of 
ouster.       three  different  judges  on  circuit.     The  first  is  the  case  of  The 
Queen  v.  Phelps  (Car.  &  Marsh.  180.^     It  was  an  indictment  for 
murder,  and  Mr.  Graves,  as  counsel  tor  the  prisoner,  proposed  to 
put  in  a  demurrer  to  it,  and  also  a  plea  of  not  guilty.     Alexander, 
for  the  prosecution,  objected  to  this  course,  and  Mr.  Justice  Colt- 
man  said,  that  in  his  opinion,  the  prisoner  might  demur  and  plead 
over  to  the  felony  at  the  same  time;  at  all  events  he  was  clearly  of 
opinion  that  the  prisoner  might  demur,  and  if  the  demurrer  were 
ruled  against  him,  then  plead  over  to  the  felony  ;  but  that  dictum 
does  not  rule  the  present  case,  for  it  was  a  capital  felony.     In  The 
Queen  v.  Adams  (Car.  &  Marsh.  299),  which  was  also  tried  before 
Mr.  Justice  Coltman,  in  the  year  1842,  the  prisoner  was  indicted 
for  riotously  assembling  and  demolishing  a  house,  which  was  pre- 
viously a  capital  felony,  and  the  judge  intimated  his  opinion  to  be, 
that  the  prisoner  might  demur  to  the  indictment  and  afterwards 
plead  over  to  the  felony.     In    The   Queen  v.  Purchase  (Car.  & 
Marsh.  617),  where  a  similar    question  arose,  the  prisoner  was 
indicted  for  a  transportable  felony ;  his  counsel  observed  that  some 
Argument  of     doubt  might  exist  whether  the  prisoner  might  plead  over  to  the 
the  Solicitor,     felony  if  the  demurrer   were   ruled  against   him,  to  which  Mr. 
Crown.  Justice  Patteson  replied,  "  I  think  that  there  is  no  doubt  that  the 

prisoner  may  plead  over."  Subsequent  cases,  however,  have  over- 
ruled these  ^iWa  in  Carrington  &  Marshman's  Reports,  which  were 
impro^^dent  and  ought  not  to  be  acted  upon.  In  the  case  of  The 
Queen  v.  Odgers  (2  M.  &  Rob.  479),  which  occurred  in  1843,  and 
was  an  indictment  for  cutting  and  wounding,  the  prisoner  pleaded 
not  guilty,  and  afterwards  his  counsel  proceeded  to  take  an  objection 
which  could  only  be  taken  by  demurrer.  Cresswell,  J.,  said,  "  It  is 
admitted  that  the  only  mode  of  the  prisoner  taking  advantage  of  the 
objection  would  be  by  demurrer,  and  it  is  said  that  in  felonies  he 
might  demur  and  plead  over  at  the  same  time.  I  am  decidedly  of 
opinion  that  the  prisoner  has  no  such  right,  and  Mr.  Justice  Patteson 
and  myself,  after  consultation,  on  the  Oxford  circuit,  agreed  that 
it  ought  not  to  be  allowed.  If  a  prisoner  demurs,  he  must  abide 
the  consequences."  In  Reg.  v.  Bowen  (1  Car.  &  Kir.  501),  decided 
in  1844,  the  prisoner's  counsel  having  proposed  to  demur  to  the 
indictment  which  was  for  the  destruction  of  a  registry  of  baptism, 
Tindal,  C.  J.,  said,  "  This  is  not  a  capital  case;  you  may  therefore 
be  bound  by  your  demurrer,  and  may  not  be  allowed  to  plead 
over.  It  is  a  very  doubtful  point — I  give  no  judgment — I  only 
forewarn  the  counsel  that  they  may  be  concluded  by  the  demurrer." 
In  consequence  of  this  opinion  by  the  chief  justice,  who  was,  besides 
his  eminence  as  a  judge,  remai'kable  for  his  caution  in  not  suggest- 
ing any  opinion  in  which  the  law  did  not  warrant  him,  the  prisoner's 
counsel  did  not  persevere  in  putting  in  the  demurrer.  If  we  o-q 
back  to  the  fountain  head,  where  the  subject  is  to  be  found  in  its 
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primitive  purity,  it  will  be  seen  that  the  proposition  contended  for        Reo. 
on  behalf  of  the  crown  is  well  founded,  namely,  that  even  in  a      j.  ** 
capital  case  a  prisoner  is  bound  by  a  demurrer.  —  ' 

Napier^  Q.C.,  and  Butt,  Q.C.,  for  the  prisoner.— The  court  is  ^j^^^^^^ 
called  on  by  the  counsel  for  the  crown  to  make  a  startling  deci-  ^wster\ 
sion,  and  one  which  must  be  prejudicial  to  the  fair  administration 
of  justice.  If  a  prisoner  has  counsel  to  assist  him  in  matters  of 
law,  it  is  his  duty  to  see  that  he  is  not,  by  the  frame  of  the  indict- 
ment, embarrassed  in  pleading  to  it ;  and  if  he  considers  the  frame 
of  the  indictment  likely  to  embarrass  the  prisoner,  he  is  warranted 
in  submitting  the  question  to  the  consideration  of  the  court ;  but 
can  it  be  contended  that  he  does  so  at  the  peril  of  the  prisoner, 
and  that  he  shall  be  liable  to  transportation  for  an  error  of  his 
counsel  ?  The  difficulty  cannot  be  got  rid  of  by  endeavouring  to 
establish  a  distinction  between  capital  and  other  cases.  In  2  Hale 
P.  C.  225,  it  is  laid  down  that,  if  it  be  but  an  extra-judicial  confes- 
sion, though  it  be  in  court,  as  where  the  prisoner  freely  tells  the 
fact  and  demands  the  opinion  of  the  court  whether  it  be  felony, 
though  upon  the  fact  thus  shown  it  appear  to  be  felony,  the  coiut 
will  not  record  his  confession,  but  will  admit  him  to  plead  to  the 
felony  "  not  guilty."  The  confession  of  the  fact  is  not  as  an  ad- 
mission of  guilt,  but  for  a  judicial  purpose,  to  try  whether  the 
indictment  cnarges  the  felony  well  or  not.  In  4  BL  Com.  334,  it  is  Argnment  of 
said  "  some  have  held  that  if,  on  demurrer,  the  point  of  law  be  Napier  and 
adjudged  against  the  prisoner,  he  shall  have  judgment  and  execu-  prisoner. *^* 
tion,^  &c.  But  this  is  denied  by  others  who  hold  that  in  such  case 
he  shall  be  directed  and  received  to  plead  the  general  issue  not 
guilty  after  a  demurrer  determined  against  him."  The  authorities 
upon  this  question  are  to  be  found  in  Gabb.  Cr.  L.  325-6.  As 
regards  the  question  at  issue,  there  is  no  distinction  between 
general  and  other  demurrers.  The  crown  relies  upon  an  authority 
based  upon  a  case  in  one  of  the  Year  Books,  but,  as  Chief 
Justice  Gibbs  said,  you  might  find  a  case  in  the  Year  Books  for 
anything.  If  a  man  refused  to  put  himself  on  the  country  »ro  bono 
and  maioy  and  rested  on  his  plea,  refusing  to  submit  his  case 
to  any  mode  of  trial,  he  might  be  hanged,  but  that  is  not  the 
present  case.  What  difference,  in  reason  and  common  sense,  is 
there  between  a  man  putting  in  to  the  indictment  a  bad  plea,  con- 
fessing the  offence,  and  putting  in  a  demurrer  to  the  indictment  ? 
As  to  rules  which  have  been  made  in  favorem  vitCB,  Grarfs  case 
(11  CL  &  Fin.  482)  establishes  the  proposition  that  where  there  is 
a  privilege  m  favorem  vita  given  to  felony,  it  is  not  taken  away  by 
the  punbhment  being  reduced  from  capital  punishment  to  transpor- 
tation :  since  that  case  the  distinction  between  capital  and  other 
felonies  as  regards  the  privileges  of  the  accused  is  abolished. 
There  is  certainly  some  obscurity  concerning  the  ancient  doctrine 
as  laid  down  in  the  old  books : — "  If  a  man  indicted  of  felony 
demur  to  the  indictment,  and  will  not  otherwise  answer,  this  is  no 
standing  mute,  but  if  the  demurrer  be  ruled  against  him,  he  shall 
have  judgment  of  death''  (2  Hale  P.  C.  315);  but  that  is  only 
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ouster. 


Reo.        because  he  refuses  to  answer,  and  will  not  put  himself  on  the 
DiFFT        country.     The  obscurity  may  be  cleared  up  by  considering  that 
—         when  a  party  demurred  he  could  not  be  considered  as  mute,  and 
^RttpoMieat    ^^^  punishment  of  peine  forte  et  dure  could  not  be  applied,  which 
was  only  to  compel  a  party  to  plead — if,  then,  in  such  ca^e,  the 
party  would  not  put  himself  on  the  country,  the  judgment  was 
final,    not   because  he  demurred,   but   because   he  rested  on  his 
demurrer,  and  would  not  go  to  trial  at  all.     In  the  Year  Book, 
14  Edw.  4,  p.  7,  plac.  10,  the  words  are  sHl  demur  sur  un  pieoy  that 
is,  if  he  rest  on  the  plea,  and  does  not  put  himself  on  the  countr}' : 
(1  Dyer,  39,  b.  plac  65;  Hume  v.  0^/e,  Cro.  Eliz.  196 ;  mison  v. 
Zmw,  1  Lord  Raym.  20.)     As  to  the  cai>es  cited  from  Carrington 
&  Marshman,  the  dictum  of  Patteson,  J.,  is  clearly  in  our  favour  ; 
and  Reg,  v.  Botcen  (Car.  &  Kirw.  503,)  was  tried  before  the  decision 
of  the  House  of  Lords  in  Gratfs  case  had  been  pronounced.    In  The 
Queen  v.  Houston  (Jebb  &  B.  103),  Mr.  Justice  Burton  said,  "  this 
being  an  indictment  for  misdemeanor,  and  not  for  felony y  the  pri- 
soner is  not,  upon  the  demurrer  taken  by  him  being  overruled, 
entitled  to  plead  over;"  and  even  in  misdemeanor  there  was  recently 
a  case  in  which  the  party  demurred  with  liberty  to  plead  over:  (Tlie 
Queen  v.  The  Birminyhum  and  Gloucester  Railway  Company/,  3  Q.  B. 
Rep.  224,  and  S.  C.  1  G.  &  Dav.  459.)      The  11  &  12  Vict.  c.  12, 
under  which  the  indictment  in  this  case  is  framed,  plainly  con- 
templates a  conviction  by  verdict ;  the  4th  and  7th  sections  relate 
only  to  convictions  in  open  court,  but  a  demurrer  cannot  be  con- 
sidered such.     In  Rastall's  Entries  (p.  584),  after  a  plea  of  sanc- 
tuary, the  prisoner  was  told  that  if  he  wished  he  might  plead  over: 
he  did  so,  and  was  acquitted.  Bacon  states  ( Abr.  tit.  '*  Demurrer,") 
that  the  judgment  in  demurrer  is  respondeat  ouster.     A  demurrer 
to  an  indictment  is  the  same  as  a  plea  in  abatement :  (2   Hale 
P.   C.  236.)      There  is  no  distinction  in  cases  of  appeal :  (Com. 
Dig.   tit.  "  Appeal.")     A  demurrer  can  only  be  said  to  confess  the 
fact:*  because  it  does  not  deny  them,  for  it  does  not  in  express  terms 
admit  them.       It  is  only  an   implied  admission  of  what  is   well 
pleaded,    but  here  the  prisoner   says   nothing   is   well    pleaded: 
(2  Hale  P.  C.  c.  29,  p.  225.)    It  is  plain  from  Hale  that  there  was 
a  form  whereby  the  prisoner  could,  before  pleading,  ask  for  the 
jud<>'ment  of   the  court,   whether  the  indictment  was  sufficient  ; 
where  a  man  rested  his  case  entirely  on  the  question  raised  as  to 
the  indictment,  and  refused  to  plead,  then  final  judgment  should 
be  given  against  him  ;  and  in  mentioning  the  opinion  of  Choke,  J., 
Hawkins  merely  referred    to   it   as   an  authority  to  that  eflbct. 
Cress\vell,J.,in  The  Queen  v.  Oclaers  (2  Moo.  &  Rob.  479),  abided, 
as  I  contend,  by  the  opinion  he  had  expressed  in  the  former  case. 
The  point  raised  in  Rry.  v.  Odyers  was,  whether  a  man  could  plead 
and  demur  together,  but  there  is  no  doubt  that  he  might  demur  in 
the  first  instance,  and  afterwards  plead  '•  not  guilty." 

The  Attorney  General  (Monahan)  in  reply.— The  court  is  bound, 
I  submit,  to  pronounce  final  judgment  m  this  case.  I  think  that 
it  is  a  matter  of  law.     I  admit  that  it  is  matter  of  discretion  with 
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the  court  to  allow  a  demurrer  to  be  withdrawn,  but  what  I  am  Rko. 
now  contending  for  as  a  matter  of  law  is  the  form  of  the  judgment  Duppy. 
on  the  demurrer.  In  misdemeanor  it  cannot  be  doubted  that  the  — 
►roper  judgment  would  be  final  judgment,  and  not  respondeat  ouster:  ^^JUJ^^wT 
A  V.  GibsflTiy  8  East,  110.)  It  is  worthy  of  notice  that  the  court  ouster. 
lecided  the  matter  on  a  plea  of  misnomer.  It  was  argued  at  very 
considerable  length,  and  the  judgment  being  against  the  party — 
upon  a  plea  which  did  not  go  at  all  to  the  merits  of  the  case — still 
the  court  held  that  the  judgment  was  final:  {R.\.  Taylor^  3  B.  &  C. 
502.)  I  refer  to  these  cases  to  show  the  ground  and  reasons  on 
which  they  were  decided,  and  it  will  appear  that  the  same  rule  will 
apply  to  cases  of  felony.  It  appeared,  in  R.  v.  Taylor,  on  an 
inspection  of  the  plea  of  autrefois  acquit,  that  the  offences  charged 
were  not  the  same.  The  court  ordered  final  judgment  to  be  entered. 
It  is  a  very  strong  case  for  the  prayer  of  judgment  by  the  plaintiff 
that  the  defendant  might  be  ordered  to  plead  over;  but  the 
court  thought  that  it  was  their  duty,  notwithstanding  the  prayer, 
to  give  that  judgment  which  was  right,  and  that  the  man  should 
have  final  judgment.  I  understand  tne  meaning  of  a  demurrer  to 
be  that  a  party  puts  himself  on  trial  by  the  court.  Gavan  v.  Hussee 
does  not  apply,  for  the  demurrer  was  allowed,  and  the  question  in 
the  present  case  did  not  arise.  The  case  in  1  Salk.  59  (  Wilson  v. 
Law\  is  not  a  demurrer  to  the  insuflBciency  of  the  declaration,  but  The  Attomey- 
to  the  sufficiency  of  the  process.  Hume  v.  Ogle  (Cro.  Eliz.  196,)^®^®'*^*° 
does  not  bear  out  the  argument  of  the  prisoner's  counsel.  The  case 
of  Gray  v.  The  Queen  does  not  go  so  far  as  has  been  stated ;  it 
only  decided  that  in  felonies,  the  punishment  of  which  had  been 
capital,  the  prisoner  retains  his  right  of  peremptory  challenge  though 
the  punishment  be  no  longer  capital,  but  it  does  not  decide,  as  has 
been  contended,  that  privileges  which  have  been  granted  in  favorem 
vUcK  are  to  be  extended  to  all  felonies.  Great  mischief  will  result 
if  the  law  turn  out  to  be  this,  that  a  party  may  demur  and  then 
take  his  chance  of  a  trial,  and,  instead  of  by  the  country ;  and  the 
case  referred  to  by  Hale,  in  2  P.  C.  315,  reported  in  the  Year 
Book,  14  Edw.  4,  was  a  case  where  a  party  put  in  an  imperfect  plea. 
If  an  indictment  is  insufficient,  the  prisoner  can  move  to  quash  it, 
but  that  is  differcint  from  the  course  taken  here.  Hawk,  book  ii. 
c  23,  s.  137,  has  been  relied  on,  but  there  is  a  distinction  between 
appeals  and  indictments.  An  appeal  was  not  at  the  suit  of  the 
crown,  and  was  allowed  to  be  heard  after  an  indictment.  One  of  the 
most  recent  cases  is  Ashford  v.  Thornton  (1  B.  &  Aid.  404 ;  2  Hawk. 
c  31,  s.  5,  edit,  of  1824;  Stanford,  lib.  3,  p.  150;  3  Lord  Raym. 
70,)  where  the  pleadings  in  Wilson  v.  Iaiw  are  set  out;  several 
of  the  authorities  referred  to  as  adjudged  cases  are  not  cases  ad- 
judged on  the  question  at  all.  It  is  perfectly  plain  that  the  case  iu 
Dyer  (  Gavan  v.  Hussee),  cannot  be  said  to  be  a  decision  on  the  point, 
for  the  demurrer  was  allowed.  I  do  not  deny  that  if  a  proper  case 
18  made  for  it,  the  court  has  the  discretion  to  expunge  a  demurrer 
fh)m  the  record  altogether,  and  giving  no  judgment  upon  it,  per- 
mit the  party  to  plead  upon  his  original  arraignment     But  the 
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Beo.        present  case  is  not,  I  submit,  a  discretionary  one  at  all:  the  prisoner 
DupFT       °*®  chosen  to  take  the  opinion  of  the  court     I  therefore  respect- 

fully  call  for  the  judgment  of  the  court,  the  only  judgment  that 

^T^ndeat  ^^  propcrly  be  made  the  subject-matter  of  further  consideration, 
ouater.  or  bc  received  by  a  Court  of  Appeal  I  believe  the  case  is  now  to 
be  decided,  for  the  first  time,  on  principle,  and  on  principle  and  on 
the  weight  of  authority  in  criminal  as  well  as  civil  cases,  I  submit 
that  a  demurrer  carries  with  it  an  admission  of  the  facts  on  the 
record,  and,  therefore,  that  the  judgment  ought  to  be  final. 

Cur.  adv.  vult. 

January  18. — Judgment. 

Perrin,  J. — The  court  has  already  pronounced  judgment  upon 
the  demurrer  in  this  case.  The  effect  of  that  was  the  overruling 
the  demurrer  to  the  first  and  third  counts,  and  allowing  the 
demurrer  to  all  the  overt  acts  in  the  other  counts  except  the  first, 
of  course  specifying  those  acts.  Upon  this  the  Crown  prayed 
final  judgment,  and  the  prisoner  insisted  that  he  was  entitled  to 

Elead  over  to  the  indictment.  Several  cases  have  been  cited  upon 
oth  sides  :  we  have  looked  into  all  of  them,  and  my  Brother 
Richards  has  mentioned  a  case  which  was  not  mentioned  in  argu- 
ment, the  latest  case  on  the  subject,  and  not  only  the  latest,  but 
one  which  occurred  in  1845 — and  since  the  question  was  under 
the  consideration  of  the  English  judges  concerning  felonies  as  in 
Graxfs  case — namely,  the  case  of  The  Queen  v.  Serva  (2  Car. 
&  Kir.  53.)  In  that  case  a  demurrer  was  put  in  and  overruled, 
after  which  the  prisoners  were  permitted  to  plead  over  to  the  felony, 
and  they  pleaded  "  not  guilty."  We  consider  it  right  to  follow 
that  case,  and  pursuing  the  precedent  to  which  we  have  been  re- 
ferred by  Mr.  Butt  in  Rastall,  after  pronouncing  our  judgment 
upon  the  demurrer,  at  the  desire  of  the  prisoner  we  shall  allow 
him  to  plead  over  to  the  felony ;  and  now.  Clerk  of  the  Crown, 
ask  him  whether  he  is  guilty  or  not  guilty  ? 

The  prisoner  having  been  called  on  to   plead,    pleaded    "not 
guilty,"  and  the  court  was  adjourned  to  the  6th  February. 
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November  7,  1849. 

(Before  Wilde,  C.  J.,  Pollock,  C.  B.,  Rolfe,  B.,  Coleridge, 

J.,  Cresswell,  J.,  and  Platt,  B.) 

Reg.  v.  Maria  Manning,  (a) 

Trial  by  a  jury  de  medietate  lingu<B,  7  ^r  8  VicL  c,  06,  s,  16. 

An  alien  female,  married  to  a  natural-born  subject,  becomes,  by  the  7  S^  S 
Vict.  c.  66,  herself  a  British  subject,  to  all  intents  and  purposes,  and 
therefore,  on  an  indictment  for  murder  against  her,  she  is  not  entitled 
to  be  tried  by  a  jury  de  medietate  linguce. 

THE  prisoner  was  indicted  with  her  husband  for  wilful  murder. 
Before  plea,  application  was  made  on  her  behalf,  that  a  jury 
de  medietate  lingu(B  might  be  empanelled  to  try  her,  on  the  ground 
that  she  was  an  alien. 

It  was  objected  by  the  Attorney^Generaly  and  ruled  by  the  court 
(Pollock,  C.  B.,  Maule,  J.,  and  Cressw^ell,  J.),  that  no  such 
application  could  be  made,  until  the  prisoner  had  pleaded.  On  a 
lea  of  not  guilty  being  recorded,  the  application  was  renewed, 
ut  on  it  being  stated  by  counsel  for  the  prosecution,  and  not 
denied  by  the  other  side,  that  she  was  married  to  a  natural-born 
subject,  after  a  discussion,  the  court  decided  against  the  claim. 
Upon  this  decision,  a  suggestion  of  the  claim,  and  the  grounds  of 
it,  was  entered  on  the  record,  to  which  the  Attorney-General,  on 
behalf  of  the  crown,  pleaded  (in  person)  that  she  was  married  to  a 
natural-born  subject.  Her  counsel  demurred  to  this  plea,  and 
there  was  a  joinder  in  demurrer,  {b) 

The  trial  then  proceeded,  an  English  jury  being  empanelled,  and 
the  prisoners  were  both  convicted. 

The  judges  now  met  to  deliberate  upon  the  following  case,  sub- 
mitted to  them  by  the  court  below : — 

At  the  last  session  of  the  Central  Criminal  Court,  Frederick 
George  Manning,  and  Maria  his  wife,  were  jointly  indicted  for  the 
murder  of  Patrick  O'Connor.  Both  prisoners  pleaded  "not 
guilty ,''  but  the  female  prisoner  claimed  a  jury  de  medietate 
tingu€B.  She  was  born  at  Lausanne,  in  Switzerland,  and  in  the 
year  1847  was  married  to  the  male  prisoner,  a  natural-born  subject 
of  this  realm.     The  prisoner's  counsel  referred  to  stat.  28  Edw.  3, 

(a)  Reported  by  B.  C.  Robixson,  Esq.,  BarrUter-at-Law. 

(6)  The  objection  thoB  being  raised  on  the  face  of  the  record,  wonld  of  conrae  bare  been  the 
rabject  of  a  writ  of  error,  bat  the  point  appearing  to  be  clear,  and  the  jndges  who  presided 
at  the  trial  being  anaoimons  in  their  judgment,  the  Attorney-General  thought  it  right  to  refose 
bis  fiat  for  the  issuing  of  the  Writ  of  Error,  at  least  until  the  opinion  of  the  judges  forming 
the  Court  of  Appeal,  should  be  obtained 
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c  13,  and  6  Geo.  4,  c.  50,  s.  47.  The  Attorney-General  for  the 
prosecution  relied  upon  the  stat.  7  &  8  Vict,  c  66,  s.  15,  and  of 
Barrels  case  (Moore,  557.)  The  judges — the  Lord  Cliief  Baron, 
Mr.  Justice  Maule,  and  Mr.  Justice  Cresswell,  decided  that  the 
prisoner  was  not  entitled  to  a  jury  de  medietate  lingiuBy  and  the 
trial  of  both  prisoners  proceeded  in  the  ordinary  course,  and  both 
were  convicted. 

The  question  is,  was  the  female  prisoner  entitled  to  a  jury  de 
medietate  lingucB  ? 

Ballantine  (with  whom  was  Parry)  for  the  prisoner. — The 
claim  of  the  prisoner  to  be  tried  by  a  jury  de  medietate  lingucB,  is 
founded  on  the  stat.  28  Edw.  3,  c  13,  s.  2,  which  says,  "  And  that 
in  all  manner  of  inquests  and  proofs  which  be  to  be  taken  or  made 
amongst  aliens  and  denizens,  Tbe  they  merchants  or  other,  as  well 
before  the  mayor  of  the  staple,  as  before  any  other  justices  or 
ministers,  although  the  King  be  party,  the  one-half  of  the 
inquests  or  proofs  shall  be  denizens,  and  the  other  half  of  aliens, 
if  so  many  aliens  and  foreigners  be  in  the  town  or  place  where 
such  inquest  or  proof  is  to  be  taken,  that  be  not  parties,  nor  with 
the  parties,  in  contrary  pleas  or  other  quarrels,  whereof  such 
inquests  or  proofs  ought  to  be  taken."  This  subject  is  referred  to 
by  the  47th  section  of  the  6  Geo.  4,  c  50,  which  seems  to  be 
merely  declaratory  of  the  former  act.  It  savs,  "  Nothing  herein 
contained  shall  extend,  or  be  construed  to  extend,  to  deprive  any 
alien  indicted  or  impeached  of  any  felony  or  misdemeanor,  of  the 
right  of  being  tried  by  a  jury  de  medietate  Ungues,  but  that  on  the 
prayer  of  every  alien  so  indicted  or  impeached,  the  sheriff,  or  other 

E roper  minister,  shall,  by  command  of  the  court,  return  for  one- 
alf  of  the  juiy  a  competent  number  of  aliens,  if  so  many  there  be 
in  the  town  or  place  where  the  trial  is  had,"  &c.  It  is  clear, 
therefore,  that  the  prisoner  would  have  been  entitled  to  a  jury 
de  medietate  Ungues,  before  the  late  stat.  7  &  8  Vict.  c.  66,  and 
the  question  is,  whether  that  statute  takes  away  her  privilege, 
she  having^  been  at  the  time  of  the  trial  married  to  a  British 
subject.  The  16th  section  is  as  follows :—"  That  any  woman 
married,  or  who  shall  be  married  to  a  natural-bom  subject,  or  per- 
son naturalized,  shall  be  deemed  and  taken  to  be  herself  naturalized, 
and  have  all  the  rights  and  privileges  of  a  natural-bom  subject." 
The  spirit  of  that  act  is  to  confer  privileges,  and  not  to  take  them 
away,  but  by  the  constmction  contended  for  by  the  prosecution, 
this  prisoner  possessed,  at  the  time  of  her  marriage,  and  for  some 
time  afterwards,  of  the  right  she  now  claims,  is,  without  any  act  of 
her  own,  and  without  any  reason  why  the  privilege  should  not  be 
as  yaluable  to  her  as  ever,  to  be  deprived  of  it  by  mere  implication. 
The  jury  system,  as  a  mode  of  trial,  is  a  part  of  the  constitution  of 
this  country,  and  cannot  be  altered  or  destroyed  without  express 
words  in  a  statute.  But  the  term  "jury  "  is  never  once  used  in  the 
statute  in  question,  and  it  is  not  an  unfair  inference,  therefore,  that 
the  Legislature  never  intended  to  effect  so  important  an  alteration. 
The  stat.  Edw.  3,  c  28,  is  constmed  by   Chitty,  in  his  Criminal 
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Law,  p.  525,  to  extend  the  right  to  denizens  as  well  as  to  aliens.        R^so- 
Probably  at  that  time  there  could  be  no  great  difference  between    manning. 
them  as  far  as  this  question  is  concerned,  for  the  object  was  to  give        — - 
to  all  persons  who  had   been  bom  abroad,   under  another  aJle-       jJl^!^ 
giance,  and  speaking  another  language, — the  advantage  of  having    Foretgner. 
some  men  upon  the  jury  who  could  fully  understand  that  which 
they  might  wish  to  convey.     It  is  true  the  subsequent  statute  does 
not  mention  denizens,  but  that  does  not  affect  the  question  here. 

Wilde,  C.  J. — Does  Chitty  refer  to  any  authority  for  saying 
that  the  act  of  Edw.  3,  refers  to  denizens  as  well  as  to  aliens  ? 

Ballantine. — No.  It  is  the  construction  he  puts  upon  the  act. 
From  the  circumstance  that  no  means  of  trying  the  fact  of  alienage 
exist,  or  are  in  any  of  the  authorities  suggested,  it  would  seem  that 
the  mere  claim,  on  the  part  of  the  prisoner,  is  sufficient  to  give 
him  the  right  to  a  jury  de  medietate  lin^ucB,  and  this  appears  to  be 
supported  by  Lord  Hale,  in  the  2nd  voL  of  Pleas  of  the  Crown. 
He  says,  **  If  upon  an  indictment  of  felony  against  an  alien,  he 
allege  that  he  is  an  aliens  he  may  challenge  the  array,"  &c.  Pro- 
bably it  would  be  taken  for  granted  that  an  English  subject  would 
never  seek  to  be  tried  by  foreigners.  The  47th  section  of  the 
6  Geo.  4,  c  50,  says,  **on  the  prayer  of  the  alien,"  but  says 
nothing  respecting  the  proof  of  alienage.  The  Attorney-General 
stated  in  the  court  below,  that  if  he  acceded  to  the  demand  of  a  BalUmtiiie  for 
jury  de  medietate  linffucB,  and  on  the  construction  of  the  statute  it  ?"»•"•»• 
tamed  out  that  she  was  not  entitled  to  it,  there  would  have  been  a 
mifi-trial ;  but  surely  a  prisoner,  who  had  been,  at  her  own  request, 
tried  by  a  jury  de  medietate  lingucB,  would  be  estopped  from  after- 
wards contending  that  she  had  no  right  to  what  she  had  asked  for. 
It  waslfurther  contended,  on  the  trial  below,  that  without  refer- 
ence to  the  late  statute,  the  prisoner  would  be  deprived  of  her 
right,  by  reason  of  her  being  jointly  indicted  with  a  natural-bom 
soDJect;  and  Barrels  case  (Moore,  557,  and  4  Bac  Abr.  565), 
wns  cited :  there  it  is  said  that,  upon  an  information  exhibited  by 
the  Attorney-General  against  several  merchants,  some  of  whom 
were  aliens,  and  some  English,  after  issue  joined,  the  aliens  prayed 
a  trial  per  medietate  linguce,  but  it  was  resolved  by  all  the  judges 
that  they  should  not  have  it,  and  they  likened  it  to  the  case  of 
privilege,  where  one  of  several  defendants  demands  privilege,  and 
the  court,  as  to  his  companions,  cannot  hold  plea :  then  he  shall  be 
ousted  of  his  privilege.  It  is  difficult  to  understand  that  case  in 
the  short  note  we  have  of  it,  for  there  seems  no  reason  why  separate 
triab  should  not  be  had,  and  then  every  difficulty  would  be  ob- 
viated. Surely  it  cannot  be  contended  that  the  stat.  of  Edw.  3, 
ooold  be  annulled  by  merely  joining  a  natural-bom  subject  with  a 
foreigner  in  an  indictment.  It  would  at  least  be  giving  to  the 
crown,  or  a  prosecutor,  a  power  quite  inconsistent  with  the  spirit 
of  our  constitution.  There  might  have  been  some  peculiarities  in 
Barr^s  case  of  which  we  are  uninformed,  but  it  cannot  be  contended 
here,  that  any  difficulty  was  in  the  way  of  trying  these  two  prisoners 
separatel  V.  But  the  main  question  is,  as  to  the  effect  of  the  7  &  8  Vict, 
VOL.   iV.  D 
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c.  66.  In  putting  a  construction  upon  the  words,  ^'  all  the  rights  and 
privileges,"  in  the  16th  section,  the  6th  section  may  help  us:  it 
declares  that  aliens  may  obtain  a  certificate  from  the  Secretary  oi 
State,  giving  them  the  privileges  of  natural-bom  subjects,  with 
certain  exceptions  mentioned  in  the  act,  and  such  others  as  may  be 
mentioned  in  the  certificate.  Suppose,  then,  an  alien  fenude  mar- 
ries a  foreigner  who  has  been  naturalized,  she  would,  for  certain 
purposes,  be  naturalized  also,  but  not  for  all  purposes. 

Wilde,  C.  J. — Name  what  privilege  would  be  denied  to  her  ? 

Ballantine, — All  such  as  by  the  certificate  were  denied  to  her 
husband.  If  her  marriage  with  him  gives  her  certain  rights,  it 
cannot  extend  them  beyond  those  of  the  husband  himself.  This 
puts  a  limitation  upon  the  16th  section,  and  shows  that  the  privi- 
leges conferred  are  not  absolutely  those  of  a  British-bom  subject 
But  whatever  may  be  the  amount  or  the  nature  of  the  privilege 
conferred,  it  is  clear  throughout  the  act  that  there  is  no  mention 
of  any  disqualification — of  any  abrogation  of  rights  that  existed 
before.  There  was  much  expense  and  trouble  formerly  in  ob- 
taining naturalization,  and  these  diflSculties  are  sought  to  be 
removed.  The  preamble  of  the  act  clearly  shows  that  the  object 
was  to  extend,  and  not  to  restrain,  the  former  rights  of  aliens. 
Assume,  even,  that  she  had  all  the  rights  of  a  natural-bom  subject, 
that  is  quite  consistent  with  her  right  to-  be  tried  by  a  jury  de 
medietate  lingucBy  which  might  be  just  as  necessary  for  her  protec- 
tion when  married  as  when  unmarried.  A  fair  construction  is  thus 
given  to  the  statute,  and  an  important  privilege  remains,  as  it  was 
probably  intended  to  be,  untouched. 

The  Attorney- General  (with  w^hom  were  Clarksofiy  Bodkin,  and 
Clerk)  for  the  prosecution. — 1st.  It  would  have  been  clearly  a  mis- 
trial if  I  had  acceded  to  the  demand  for  a  jury  de  medietate  Ungues 
and  the  prisoner  was  afterwards  held 'not  to  have  been  entitled  to 
it,  for  it  would  have  appeared  on  the  record  that  she  was  an  alien 
bom,  but  had  afterwards  married  an  English  subject,  and  the  award 
of  a  jury  de  medietate  linguiB  would  therefore  have  been  erroneous. 
As  to  Barrels  ca^€y  there  is  a  reason  riven  for  the  decision,  in 
Moore,  557,  which  is  not  mentioned  in  Bacon's  Abridgment ;  there 
it  is  said,  "  for  the  English,  who  are  defendants,  cannot  have  that 
trial,  but  the  foreigners  may  have  a  trial  by  all  English.*'  It  is 
assimilated  to  the  plea  of  privilege,  and,  generally  speaking,  the 
analogy  would  hold  good,  although  that  would  not  be  the  case 
where  a  peer  was  indicted  with  a  commoner :  there  the  plea  of  pri- 
vilege must  be  allowed,  and  that  because  they  could  not  be  tried 
together ;  the  commoner  could  npt  be  tried  by  the  peers,  nor  the 
peer  by  commoners,  but  in  Barrels  case  it  was  otherwise ;  there 
the  defendants  might  have  been  tried  together  by  an  English  jury, 
but  not  by  one  composed  of  half  foreigners ;  and  the  court  held 
that  the  claims  of  the  aliens  to  a  jury  de  medietate  lingucB  was  invalid. 
The  Stat.  27  Edw.  3,  c.  8,  may  serve  to  show  the  meaning  of 
the  statute  passed  in  the  next  year — upon  which  the  prisoner 
relies.     It  enacts,  *^  that  upon  all  plaints  before  the  mayor  of  the 
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Staple,  and  upon  which  an  inquest  should  be  awarded,  if  both  Beo. 
parties  were  strangers,  it  should  be  tried  by  strangers;  if  both  manning. 
denizens,  it  should  be  tried  by  denizens ;  if  one  a  denizen,  and  the  — r 
other  an  alien,  one  moiety  of  the  inquest  should  be  denizens,  and  ^^^ 
the  other  aliens."  This  statute  did  not  apply  where  the  King  was  Prisoner, 
a  party,  but  the  28  Edw.  3,  applies  as  well  to  criminal  as  civil 
cases.  A  mistake  is  made  in  classing  denizens  and  aliens  together ; 
on  the  contrary,  it  is  obvious  from  the  wording  of  the  statute,  that 
^  denizen "  is  used  in  contradistinction  from  ^^  alien,"  and  means 
those  who  liave  the  position  of  British  subjects,  whether  by  birth 
or  by  patent.  Brooke's  Abr.  tit  ^'  Denizen"  and  "Alien"  confirms  this 
view,  and  it  is  material  to  observe  that  the  word  which,  in  the  28 
Edw.  3,  is  translated  "  amongsty^  is  in  fact  *^  entre^  which  strictly 
means  between,  and  this  explains  the  pa^a^e  in  Chitty,  referred 
to  on  the  other  side.  The  statute  then  applies  to  suits  "  betweeiC^ 
aliens  and  denizens,  but  not  to  those  in  which  either  plaintiffs  or 
defendants  are  of  a  mixed  character,  for  then  the  inconveniences 
pcnnted  out  in  Barrels  case  would  arise.  [Pollock,  C.  B. — Is 
not  the  28  Edw.  3,  repealed  by  the  Jury  Act,  6  Geo.  4,  c  50?] 
It  is  in  &ct  repealed  by  the  62nd  section,  but  the  provisions  are 
re-enacted  by  the  47th  section.  A  jury  de  medietate  lingucB  has 
been  treated  as  though  the  foreigners,  which  formed  part  of  it, 
were  to  be  taken  from  the  country  of  the  prisoner  on  trial ;  but  a  The  Attorney- 
Frenchman  might  be  weU  tried  by  a  jury  of  half  Russians,  the  ^7^^°'*^' 
latter  not  understanding,  perhaps,  a  word  of  his  language,  and  the 
principle,  therefore,  of  the  privilege  has  been  entirely  misconceived. 
The  right  which  was  conferred  by  statute  may  be  withdrawn  by 
statute.  It  is  true  the  statute  of  Vict,  does  not  mention  juries,  but 
it  just  as  effectually  takes  away  the  right,  if  it  changes  the  statxis 
to  which  alone  it  was  attached.  Aliens  are  entitled  to  the  privilege. 
Is  this  prisoner  an  alien  ?  The  statute  in  question  declares  that 
if  she  marries  a  natural-bom  subject  she  is  naturalized  ipso  facto. 
She  was  so  married  at  the  time  of  the  trial,  and  had  ceased  there- 
fore to  be  an  alien.  It  is  said  that  the  naturalization  is  not  abso- 
lute ;  but  the  words  of  the  statute  are  as  extensive  as  they  can 
be,  with  regard  to  the  woman;  there  is  no  limitation.  It  is  true 
that  in  the  15th  section  there  is  a  reservation  of  all  rights  of  pro^ 
•pertyy  which  in  the  case  of  the  man  might  have  been  otherwise 
restricted  by  the  certificate ;  but  even  then  there  is  no  mention  of 
personal  rights,  which  is  a  clear  proof  that  they  were  intentionally 
excluded.  Can  it  be  said,  then,  that  a  naturalized  person  is  an 
alien?  In  Com.  Dig.,  tit.  "Alien"  (B.),  under  the  heading, 
"  Who  is  not  an  alien  ? '  it  is  said  "  a  person  naturalized."  So,  in 
Ca  Litt.  129  a,  it  is  said,  ^^  If  an  alien  be  naturalized,  he  shall  be 
to  all  intents  as  a  natural  subject."  It  is  said  that  a  prisoner  is 
entitled  to  a  jury  de  medietate  lingu(B^  on  mere  allegation  of  alienage 
and  demand,  and  that  the  prosecution  cannot  deny  the  alienage. 
[Pollock,  C.  B. — We  think  you  need  not  trouble  yourself  on 
that  point.  Platt,  B. — If  your  position  is  correct,  that  naturali- 
zation  places  an  alien  in  the  precise  position  of  a  natural-born 
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subject^  why  are  the  words  "  and  have  all  the  rights  and  privileges 
of* a  natural-bom  subject"  added?  Cresswell,  J. — It  may  have 
been  to  prevent  any  contention  as  to  hei  having  no  other  rights 
than  those  of  her  husband.]  Or  from  more  abundant  caution. 
Expletives  are  often  so  used  in  acts  of  Parliament,  as  "  plunder  or 
Bteal,**  "  dispose  of,  utter,  and  put  off,"  &c. 

BaUantiiie  replied. 

Wilde,  C.  J.,  delivered  the  judgment  of  the  court. — From  the 
time  this  case  came  from  the  Central  Criminal  Court  into  the 
hands  of  the  judges,  it  has  received  their  anxious  attention,  in 
order  that  they  might  be  better  prepared  to  appreciate  the  argu- 
ments that  would  be  addressed  to  them.  We  have  attentively 
listened  to  those  arguments,  so  very  ably  urged  upon  us  by  Mr. 
Ballantine,  and  are  unanimously  of  opinion  that  the  objection  can- 
not be  sustained,  and  that  the  prisoner  was  properly  tried  by  the 
jury  impanelled  at  the  trial.  It  appears  to  all  the  judges,  that  for 
the  purpose  of  arriving  at  a  just  conclusion  upon  this  case,  it  is 
quite  unnecessary  to  allude  to  many  of  the  topics  introduced  in 
the  course  of  the  argument.     The  question  is  simply  this,  was  the 

frisoner,  Maria  Manning,  an  alien  or  not  at  the  time  of  this  trial  ? 
f  she  was,  she  would  be  entitled  to  that  which  she  prayed, 
namely,  a  jury  de  medietate  lingu(B.  If  she  was  a  British  subject, 
she  was  not  so  entitled.  Now  the  effect  of  a  Bill  of  Naturalization 
has  not  been  questioned,  and  s:jarcely  is  it  to  be  expected  that  it 
should  be.  The  authority  of  the  text-writers  is  so  clear,  that  no 
one  can  question  it.  In  liale,  in  Coke,  in  Blackstone,  it  is  laid 
down,  that  a  person  naturalized  becomes,  to  all  intents  and  pur- 
poses, as  a  British-born  subject.  In  Naturalization  Acts  of  Parlia- 
ment, certain  qualifications  were  introduced,  because  it  was  com- 
petent for  the  Legislature  to  impose  qualifications  on  individuals 
as  British  subjects,  which  did  not  apply  to  other  subjects  of  the 
country.  The  Royal  Marriage  Acts  are  instances;  and  various 
other  statutes,  disqualifying  subjects  in  particular  situations  from 
holding  certain  offices,  and  exercising  certain  rights.  The  ques- 
tion in  this  case,  therefore,  seems  to  be,  what  was  the  status  or 
civil  or  political  character  belonging  to  the  prisoner  at  the  time  of 
the  trial  ?  The  section  of  the  act  so  much  relied  on  in  the  argu- 
ments, stated  that  the  party  should  be  taken  and  deemed  to  be 
naturalized.  What,  then,  is  the  status^  what  are  the  political  rights 
and  character  of  a  person  naturalized  ?  In  i2.  v.  De  Mierre  (5  Burr, 
2787),  the  question  was,  whether  a  Naturalization  Bill  disqualified 
the  person  who  was  the  subject  of  it  for  performing  the  office  of 
constable.  It  appeared  clear  that  the  naturalization  had  given  him 
the  status  of  a  British  subject,  but  by  virtue  of  a  special  provision 
in  the  particular  act,  disqualifying  him  from  holding  any  office  of 
trust,  he  was  held  incapacitated  to  perform  the  office  of  constable, 
which  was  held  to  be  one  of  trust.  Any  British  subject  may  be 
put  under  certain  disqualifications,  but  I  know  of  no  instance  in 
which  the  character  of  a  British  subject  and  of  an  alien  are  united. 
Where  such  disqualification  exists,  it  is  not  the  result  of  alienage. 
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If  the  effect,  therefore,  of  naturalization  is  to  make  the  party,  to  Rko. 
all  intents  and  purposes,  a  British  subject  (as  is  proved  by  the  ^  ^\ 
authorities  to  which  1  have  referred,  as  well  as  by  the  very  learned  -1- 
judgment  in  1  Ventr.  420,  in  which  the  whole  matter  was  gone  Practice-^ 
into;,  is  there  anything  in  this  act  of  Parliament  which  qualifies  lyiXner. 
the  statement  that  a  person  situated  as  this  prisoner  is,  shall  be 
naturalized?  The  argument  is,  that  the  object  of  this  statute  was 
to  give  certain  rights,  but  not  to  take  any  away ;  but  that  might 
be  urged  in  every  case  of  a  Naturalization  Bill,  because  in  none  of 
them  is  it  even  said  that  the  trial  by  jury  is  to  be  affected.  What 
does  naturalization  give  ?  All  that  belongs  to  the  character  of  a 
British  subject.  What  does  it  take  away?  All  that  does  not 
appertain  to  that  character.  It  makes  the  party  ipso  facto  a  British 
subject,  to  all  intents  and  purposes.  The  arguments  attempted  to 
be  drawn  from  the  other  parts  of  the  act  of  Parliament  appear  to 
be,  that  a  woman  manied  to  a  husband  naturalized  in  a  particular 
way  might,  by  the  construction  contended  for  on  the  part  of  the 
crown,  acquire  a  different  status,  and  be  entitled  to  rights  beyond 
those  which  her  husband  possessed.  Very  likely  she  might.  If 
the  husband  had  been  naturalized,  subject  to  certain  disqualifica- 
tions, applied  to  him  by  legislative  authority,  he  would  not  the 
less  be  a  British  subject  because  he  was  under  those  disqualifica- 
tions. But  they  could  not  be  taken  to  qualify  a  distinct  substan- 
tive enactment,  that  the  wife  should  be  naturalized  without  regard 
to  any  such  qualifications.  It  is  asked  why  the  words  ^^all  the 
rights  and  privileges  of  a  natural-born  subject,"  are  added,  if  the 
word  •* natural"  itself  imports  them;  but  we  surely  cannot  take 
words  intended  to  enlarge  the  operation  of  an  act,  and  argue  that 
they  are  elsewhere  used  with  the  intention  of  restriction.  They 
were  doubtless  introduced  in  pursuance  of  the  general  practice, 
and  were  the  ordinary  phraseology  which  belonged  to  legislative 
grants.  I  find  no  words,  from  the  beginning  to  the  end  of  this 
act,  which  would  at  all  warrant  the  conclusion,  that  it  was  intended 
to  operate  by  enlarging  or  limiting  whatever  belonged  to  the 
tiatus  of  a  British  subject  Being  then  a  British  subject,  she 
could  not  be  an  alien,  and  w^as  not  therefore  entitled  to  be  tried 
by  a  jury  de  medietate  lingucB.  We  are  all  of  opinion  that  the 
(Ejection  must  be  overruled. 

The    Attorney- GeneraU    Clarkson,   Bodkin,   and    Clerk,   for  the 
prosecution. 

Serjt.  fVilkins,  C/iamock  and  Saunders,  appeared  at  the  trial  for 
Frederick  Manning. 

BaOantine  and  Parry,  for  Maria  Manning. 
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COURT  OF  CRIMINAL  APPEAL. 
Reg.  v.  To8HACK.(a) 
November  28,  1849.  {b) 

Forgery  at  common  law. 

An  indictment  recited  that  the  Corporatioti  of  the  Trinity  House  were  . 
the  habit  of  examining  persons  voluntarily  submitting  to  such  examino' 
tiony  touching  their  nautical  skill,  and  granting  them  certificates  to  act 
as  masters ;  and  that  in  order  to  enable  persons  to  be  examined  and 
procure  such  certijicates,  it  was  necessary  to  produce  to  the  examiners 
certijiccttes  of  service,  sobriety,  and  good  conduct  at  sea,  for  not  less 
than  six  years,  and  then  charged  the  defendant  that  he,  not  regarding 
his  duty,  had  Jorged  certificates  oj  the  latter  description,  for  the  pur^ 
pose  of  inducing  the  examiners  to  pass  him. 

Held,  a  good  indictment  for  forgery  at  common  law. 

THE  prisoner  was  charged,  upon  the  following  indictment,  with 
forgery  at  common  law. 
Indictment  Central  Criminal  Court,  to  wit. — The  jurors  for  our  Lady  the 

Queen  upon  their  oath  present,  that,  heretofore  and  at  the  time  of 
the  committing  the  several  oflTences  in  the  first  six  counts  of  this 
indictment  mentioned,  certain  persons,  to  wit,  William  Pixley, 
George  Probyn,  Charles  Farqunarson,  and  Edward  Foord,  as  ex 
aminers  for  and  on  behalf  of  the  Master,  Wardens,  and  Assistants 
of  the  guild  Fraternity  or  Brotherhood  of  the  most  glorious  and 
undivided  Trinity,  and  of  Saint  Clement  in  the  parish  of  Deptford, 
in  the  county  of  Kent,  commonly  called  the  Corporation  of  Trinity 
House  of  Deptford  Strond,  were  and  had  been  in  the  habit  of 
examining  persons  voluntarily  submitting  to  such  examination, 
touching  and  concerning  their  nautical  skiU,  knowledge  and  capa- 
cities to  navi^te  ships  and  vessels,  and  to  grant  to  them,  when 
capaerly  qualified,  certificates  of  their  fitness  to  act  in  certain 
propcities,  and  amongst  others  as  masters  in  and  on  board  of  ships 
and  other  vessels.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  in  order  to  enable  such  persons 
to  be  examined  as  aforesaid,  and  to  obtain  from  the  said  examiners 
a  certificate  of  such  their  fitness  to  act  as  masters  of  ships  and 
vessels  as  aforesaid,  it  was,  during  all  the  times  in  the  first  #ix 
counts  of  this  indictment  mentioned,  necessary  that  such  persons 
should  produce  to  the  said  examiners  certificates  of  service  and 
sobriety  and  general  good  character  and  conduct,    and  of  their 

(a)  Reported  by  B.  C.  Robissox,  Esq..  Barrister-at-Law. 

(6)  As  no  counsel  were  retained  to  argne  the  case  before  the  Court  of  Criminal  Appeal,  no 
pablic  discussion  of  it  took  place,  and  it  does  not  therefore  appear  who  were  the  Judges  who 
determined  it. 
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having  previously  served  at  sea  for  not  less  than  six  years.     And        Reo. 

the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  .j,^^* 
that  the  said  William  Pixley,  George  Probyn,  Charles  Farquhar^         — 

son,  and  Edward  Foord,  being  such  examiners  as  aforesaid,  had  in  Forgery  at 

^,     .  •         T  •  °/»  n  ^1  1  /.  common  law. 

their  possession  divers  pieces  or  paper  or  the  value  ot  one  penny 
each,  upon  which  said  pieces  of  paper  the  said  examiners  were  in 
the  habit  of  granting  to  persons  properly  qualified,  certificates  of 
their  fitness  to  navigate  ships  and  vessels  as  masters  thereof  as 
aforesaid.     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  Francis  Emsley  Toshack,  late  of  the  parish  of 
Stepney,  in  the  county  of  Middlesex,  and  within  the  jurisdiction  of 
the  said  court,  labourer,  well  knowing  the  premises,  and  having  in 
his  possession  certain  documents  in  the  form  of  certificates,  whereby 
it  was  made  to  appear,  and  it  did  appear,  that  the  said  Francis 
Emsley  Toshack  had  served  in  various  vessels  in  different  capaci- 
ties at  sea  for  periods  of  time  previously  not  amounting  in  the 
whole  to  the  period  of  six  years,  in  order  to  make  it  falsely  appear 
to  the  said  William  Pixley,  George  Probyn,  Charles  Farquharson, 
and  Edward  Foord,  as  such  examiners  as  aforesaid,  that  he  had 
duly  served  at  sea  the  residue  of  the  term  of  six  years,  and  unjustly 
to  obtain  from  them  as  the  said  examiners  one  of  the  said  pieces  of 
paper  of  the  value  of  one  penny,  being  the  certificate  of  the  said  Indictment 
examiners  of  the  fitness  of  him  the  said  Francis  Emsley  Toshack, 
to  navigate  and  serve  as  a  master  in  and  on  board  of  ships  and  other 
vessels,  on  the  5th  day  of  May,  in  the  year  of  our  Lord  1849,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  unlawfully,  falsely,  know- 
ingly, subtUely,  fraudulently  and  deceitfully  did  make,  forge,  and 
counterfeit  a  certain  paper  writing  to  the  likeness  and  similitude 
o(y  and  as  and  for  a  true  and  genuine  writing  of  and  under  the 
hand  of,  one  William  Neilson,  as  the  master  of  a  barque,  certifying 
that    he  the   said  Francis   Emsley  Toshack,   in   the  said  forged 
writing  described  as  Francis  Toshack,  served  with  him  the  said 
William  Neilson,  as  an  ordinary  seaman  on   board   the   barque 
Kuckers,  of  the  burthen  of  396  tons,  for  two  voyages  to  St.  Vincent, 
^m  the  16th  day  of  August,  in  the  year  of  our  Lord  1841,  till 
the  10th  day  of  September,  1842,  and  that  he  the  said  Francis 
Toshack   had  conducted  himself  to  the  entire  satisfaction  of  the 
i»id  William  Neilson,  to  the  great  damage,  deception  and  prejudice 
of  the  said  William  Pixley,  George  Probyn,  Charles  Farquharson, 
and  Edward  Foord,  to  the  evil  and  pernicious  example  of  all  others 
in  the  like  case  offending,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

Seventh  Count — And  the  jurors  aforesaid,  upon  their  oath  afore-  Seventh  count. 
said,  do  further  present,  that  the  said  Francis  Emsley  Toshack  after- 
wards, to  wit,  on  the  said  5th  day  of  May,  in  the  year  of  our  Lord 
1849  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
unlawfully,  knowingly,  falsely,  subtilely,  fraudulently  and  deceit- 
fully  did  make,  forge  and   counterfeit  a  certain  writing  to    the 
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likeness  and  similitude  of,  and  as  and  for  a  true  and  genuine 
writing  of  and  under  the  hand  of,  one  William  Neilson,  as  the 
master  of  a  barque  and  vessel  called  the  Ruckers,  certifying  that 
he  the  said  Francis  Emsley  Toshack,  herein  described  as  Francis 
Toshack,  had  served  with  the  said  William  NeiJson  as  ordinary 
seaman  on  board  the  said  barque  Kuckers,  of  the  burthen  of  396 
tons,  for  two  voyages  to  St.  Vincent,  from  the  16th  day  of 
Au^st,  in  the  year  of  our  Lord  1841,  till  the  16th  day  of  Sep- 
tenaber,  1842;  and  that  he  conducted  himself  to  the  entire  satis- 
faction of  the  said  William  Neilson,  with  intent  thereby  and  by 
means  thereof  to  deceive,  injure,  prejudice  and  defraud  William 
Pixley,  George  Probyn,  Charles  Farquharson,  and  Edward  Foord, 
to  the  great  injury  and  deception  of  the  said  William  Pixley, 
George  Probvn,  Charles  Farquharson,  and  Edward  Foord,  to  the 
evil  and  permcious  example  of  all  other  persons  in  the  like  case 
offending,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Ninth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Francis  Emsley  Toshack  after- 
wards, to  wit,  on  the  said  5th  day  of  May,  in  the  year  of  our  Lord 
1849,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully, 
knowingly,  falsely,  subtilely,  fraudulently  and  deceitfully  did 
make,  forge  and  counterfeit  a  certain  writing  to  the  likeness  and 
similitude  of,  and  as  and  for  a  true  and  genuine  writing  of  and 
under  the  hand  of,  one  William  Neilson,  as  the  master  of  a  barque 
and  vessel  called  the  Ruckers,  certifying  that  he  the  said  Francis 
Emsley  Toshack,  therein  described  as  Francis  Toshack,  had  served 
with  the  said  William  Neilson  as  ordinary  seaman  on  board  the 
said  barque  Ruckers,  of  the  burthen  of  396  tons,  for  two  voyages 
to  St  Vincent,  from  the  16th  day  of  August,  1841,  till  the  16th 
day  of  September,  1842,  and  that  he  conducted  himself  to  the 
entire  satisfaction  of  the  said  William  Neilson,  with  intent  thereby 
and  by  means  thereof  to  deceive,  injure,  prejudice  and  defraud  the 
said  Corporation  of  Trinity  House,  of  Deptford  Strond,  to  the 
great  damage  and  deception  of  the  said  corporation,  to  the  evil 
and  pernicious  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

On  being  arraigned  at  the  June  Sessions  of  the  Central  Criminal 
Court,  before  Patteson,  J.,  the  prisoner  pleaded  guilty,  but  that 
learned  judge  entertaining  some  doubt  as  to  whether  the  indict- 
ment could  be  sustained,  he  reserved  the  case  for  the  opinion  of  the 
Judges  of  the  Court  of  Criminal  Appeal. 


November  28,  1849. 

Judgment  Alderson,  B.,  now  delivered  judgment  as  follows. — This  was 

a  case  reserved  by  my  brother  Patteson.     The  indictment  charged 
that  the  Corporation  of  the  Trinity  House  were  in  the  habit  of 
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examining  persons   voluntarily  submitting   to   such  examination^        Rko. 

touching  their  nautical  skill,  and  granting  them  certificates  to  act  „.    ^- 
as  masters,  and  then  proceeded  to  charge,  that  in  order  to  enable         — 

persons  to  be  examined  and  procure  such  certificates,  it  was  neces-  Forrferyat 

X  J  A     xi-  •  _^*£      X  /»  •  L   •   ^        common  law, 

sary  to  produce  to  the  exammers  certincates  or  service,  sobriety, 
and  good  conduct  at  sea  i'or  not  less  than  six  years,  and  then  the 
charge  against  the  defendant  was,  that  he,  not  regarding  his  duty, 
had  forged  certificates  of  this  latter  description  for  the  purpose  of 
inducing  the  examiners  to  pass  him,  and  that  the  Trinity  House 
might  suppose  he  was  a  qualified  person  from  his  nautical  skill  and 
fitness,  and  from  his  general  character,  to  act  as  master.  It  is  a 
very  important  public  duty  which  the  Trinity  House  have  to  dis- 
chajrge,  important  to  owners  of  property  of  this  description,  and 
important  to  the  lives  of  those  entrusted  to  their  care;  and  if 
insufficient  seamen  or  persons  otherwise  than  of  good  character 
and  conduct  are  appointed,  the  unfortunate  subordinates  of  the  ship 
are  often  subjected  to  harsh  and  improper  treatment.  The  defen- 
dant was  charged  in  the  7th  and  9th  counts,  to  which  alone 
the  attention  of  the  judges  on  the  reserved  case  seems  to  have  been 
directed,  with  a  forgery  at  common  law  in  forging  the  certificates 
which  induced  the  Trinity  House  to  grant  him  their  fiat  for  acting 
as  a  master.  My  brother  Patteson,  when  the  prisoner  pleaded 
guilty,  entertained  some  doubt  whether  this  amounted  to  the  mis- 
demeanor of  a  forgery  at  common  law,  and  reserved  the  matter 
for  the  opinion  of  the  judges.  The  question  was  discussed  before 
the  tribunal  now  constituted  for  the  purpose.  They  took  the  case 
into  their  consideration,  and  they  are  of  opinion,  and  they  instructed 
me  to  say  so,  that  the  7th  and  9th  counts  of  this  indictment 
are  quite  sufiBcient  to  found  a  judgment  upon,  and  that  it  does 
amount  to  a  forgery  at  common  law.  Indeed  it  does  amount  to  a 
very  serious  oflTence,  if  persons  do  forge  certificates  of  this  sort, 
and  are  found  to  utter  them  for  the  purpose  of  deceiving  the  Tri- 
nity House;  and  I  hope  the  Trinity  House  in  future  will  act  upon 
this  judgment,  and  will,  in  the  exercise  of  their  duty,  see  and 
pimish  with  great  severity  those  persons  who  shall  be  guilty  of 
such  conduct.  I  am  quite  sure  that  it  is  for  the  interest  of  the 
public  that  they  should  exercise  a  very  rigid  superintendence  of 
this  kind.  Upon  the  7th  and  9th  counts,  therefore,  when  the 
defendant,  who  is  at  present  at  large,  is  taken,  judgment  will 
be  pronounced. 
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CENTRAL  CRIMINAL  COURT  AND  COURT  OF 

CRIMINAL  APPEAL. 


September  Session,  1849. 
January  19,  1850. 
Reg.  v.  SMiTH.(a) 

7  4r  8  Geo,  4,  c.  29,  s,  8 — Construction  of  letter  alleged  to  be  a  threatening 
one — Pleading  over  after  judgment  on  demurrer — Mistake  in  reserved 
case. 

After  argument  upon  demurrer  in  a  criminal  case,  it  is  in  the  discretion 
of  the  court  to  allow  the  demurrer  to  be  withdrawn  and  a  plea  of  not 
guilty  entered, 

Semble — Judgment  for  the  Croum  on  a  demurrer  to  an  indictment  for 
felony  is  not  final,  but  one  of  respondeas  ouster. 

Where,  on  the  trial  of  an  indictment  for  felony,  the  counsel  for  the  prisoner 
suggests  that  the  interpretation  of  a  written  document  is  for  the  court, 
and  their  interpretation  of  it  being  against  him,  he  asks  to  have  the 
point  reserved,  and  his  request  is  acceded  to,  the  jury  being  asked  to 
decide  upon  the  other  facts  of  the  case  without  reference  to  the  construc- 
tion of  the  document — 

Qmere,  Whether,  after  conviction,  the  verdict  can  be  disturbed  on  the 
ground  that  the  construction  of  the  paper  was  for  the  jury,  and  that 
they  have  expressed  no  opinion  upon  a  material  point  which  was  pecu- 
liarly for  their  decision  f 

A  letter  addressed  to  the  prosecutor,  stating  that  a  conspiracy  has  been 
entered  into  by  certain  persons  to  ruin  him — that  it  will  be  shortly 
carried  into  effect,  but  that  it  is  in  the  writer's  power  to  prevent  it,  and 
that  he  will  prevent  it  if  a  certain  sum  of  money  is  deposited  for  him  in 
a  particular  place  by  a  specified  time — is  a  threatening  letter  within 
thel  ^H  Geo,  4,  c.  29,  s,  8. 

Where  th*i  written  case  reserved  does  not,  in  the  opinion  of  the  counsel 
who  were  in  it  in  the  court  below,  fairly  raise  all  the  points  that 
were  in  issue,  the  proper  course  is  to  apply  to  the  judge  reserving  to 
amend  it. 

^r^HE  prisoners  were  indicted,  under  7  &  8  Geo.  4,  c.  29,  s.  8, 
JL      for  feloniously  sending  to  Sir  Walter  Rockcliff  Farquhar, 

(a)  Reported  l)y  B.  C.  Robinson,  Esq.,  Barriater-at-Law. 
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Baronet,  and  others,  a  letter  demanding  money,  with  menaces,  and 
without  any  reasonable  or  probable  cause. 

The  prisoners  having  pleaded  "  not  guilty," — before  the  jury 
were  charged. 

Bodkin  (with  whom  was  Huddleston\  for  the  defence,  applied  to 
the  court  to  quash  the  indictment,  on  the  ground  that  the  letter 
in  question  (and  which  is  hereafter  set  out  in  the  case  reserved,) 
did  not  contain  any  threat  or  menace  within  the  meaning  of  the 
statute. 

The  court  declined  to  pursue  that  course,  whereupon 

Bodkin^  on  behalf  of  the  male  prisoner  (the  counsel  for  the  pro- 
secution having  intimated  that  no  evidence  would  be  offered  a^inst 
the  female),  asked  for  permission  to  withdraw  the  plea,  which  oeing 
granted,  he  put  in  a  demurrer  to  the  indictment,  and  after  a  joinder 
in  demurrer,  proceeded  to  argue  that  the  letter  was  not  a  threaten- 
ing letter  within  the  statute ;  that  it  contained  no  demand,  but  was 
merely  a  request ;  and  that  it  could  not  be  construed  into  a  menace 
of  a  personal  character.  He  quoted  R.  v.  Carruthers  (vol.  20  of 
the  Sessions  Papers  of  the  Central  Criminal  Court,  821);  and 
IL  v.  Pickford  (4  C.  &  P.  227.) 

Platt,  B.,  after  consulting  Williams,  J. — The  court,  as  at 
present  advised,  consider  this  letter  so  completely  within  the 
meaning  of  the  act  of  Parliament,  that — at  all  times  reluctant  to 
decide  a  point  so  as  at  once  to  put  an  end  to  such  a  prosecution  on 
technical  grounds — they  have  no  hesitation  in  at  once  giving 
judgment  in  favour  of  the  Crown.  If  we  are  wrong,  the  only  way 
in  which  the  question  can  be  raised  is  by  writ  of  error. 

WiLLFAMS,  J.,  suggested  that  it  might  perhaps  be  expedient 
for  Bodkin  to  withdraw  the  demurrer  and  plead  "  not  guilty." 

BaUantinCy  for  the  prosecution,  contended  that  this  could  not 
now  be  done.  The  judgment  upon  a  demurrer  was  final,  and  a 
writ  of  error  was  now  the  only  course  open  to  the  prisoner. 

Williams,  J. — Do  you  contend  that  the  court  has  no  power  to 
allow  a  party  to  withdraw  a  demurrer  ? 

Ballantine  submitted  that  it  had  not.  The  demurrer  must  now 
be  taken  to  be  part  of  the  record,  and  judgment  upon  it  duly  given 
and  recorded.  The  demiu-rer  admitted  the  facts,  and  they  were, 
therefore,  no  longer  in  dispute ;  but  if  the  prisoner  desired  to  bring 
the  case  before  the  Court  of  Criminal  Appeal,  he  had  no  objection 
to  treat  the  demurrer  as  a  nullity,  but  then  the  defendant  must 
plead  **  guilty  ;"  but  the  defendant  had  no  right  to  take  the  chance 
of  the  demurrer  being  determined  in  his  favour,  and,  when  the 
decision  was  against  him,  fall  back  upon  a  plea  of  "  not  guilty." 
It  was  true  the  point  had  not  been  expressly  decided,  but  in  B.  v. 
Bowen  (1  C.  &  K.  501),  a  suggestion  was  made  by  Tindal,  C.  J., 
that  on  a  charge  not  capital,  the  defendant  might  be  concluded  by 
a  judgment  on  demurrer  against  him. 

Huddlestnn  quoted  R.  v.  Purchase  (C.  &  M.  617),  which  was  a 
carfc  of  embezzlement,  and  there  Pattcson,  J.,  expressly  held  the 
party  entitled  to  plead  over,  and  this  was  expressed  in  the  books 
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Rbo.  to  extend  to  all  felonies  in  favorem  vitce :  (Arch.  Cr.  PL  7th  edit. 

Sm^th.  ^^*)     ^^^  ^^^  question  was  not  raised  in  this  case,  for  the  applica- 

-  -  tion  was,  to  be  permitted  to  withdraw  the  demurrer,  which  the 

^^*l^r^  court  had  clearly  a  discretion  to  allow  ;  they  might  treat  the  case 

Pleading—  as   though   no  judgment  had  been  given,   but   a  mere   opinion 

Practice,  expressed. 

Flatt,  B. — I  have  not  the  slightest  doubt  of  the  power  of  the 
court  to  allow  the  demurrer  to  be  withdrawn  at  any  time  before 
jud^ent  is  actually  given.  The  exercise  of  that  power  is  entirely 
within  their  discretion.  The  practice  has  always  been  to  allow  a 
prisoner  indicted  for  felony,  if  he  fails  upon  demurrer,  to  plead 
over.  The  original  ground  of  the  rule  was  in  favorem  vitce,  but  it 
is  not  to  be  said  that,  because  a  felon  is  not  liable  to  be  executed, 
that  he  is  to  lose  that  privilege.  We  decide  that  the  demurrer 
may  be  withdrawn. 

The  prisoner  then  pleaded  "  not  guilty." 

At  the  close  of  the  case  for  the  prosecution. 

Bodkin  again  submitted  that  the  letter  was  not  one  on  which 
the  indictment  could  be  supported. 

Platt,  B. — I  will  reserve  that  question,  if  you  please,  and  you 
can  go  to  the  jury  upon  the  facts. 

Bodkin,  in  his  address  to  them,  made  no  point  of  the  letter  not 
being  within  the  act  of  Parliament,  but  simply  argued  that  the 
prisoner  was  not  implicated  in  the  transaction. 

The  prisoner  was  convicted,  and  the  following  case  reserved. 


Reg.  v.  Smith. 

Cbit.  Thomas   Smith,   was  convicted   before    my   brother   Williams 

and  myself,  at  the  last  September  Session  of  the  Central 
Criminal  Court,  of  having  knowingly  and  feloniously  sent  to  Sir 
Walter  Rockliff  Farquhar,  Bart,  and  others,  a  letter  directed  to 
them  by  the  names  and  description  of  Messrs.  Herries,  Farquhar, 
&  Co.,  St.  James's-street,  demanding  money  of  and  from  them, 
with  menaces  and  without  any  reasonable  or  probable  cause,  against 
the  form  of  the  statute.  At  the  close  of  the  case  for  the  prosecu- 
tion, the  prisoners'  counsel  submitted  that  the  letter  set  forth  in 
the  indictment  did  not  amount  to  a  threatening  letter  within  the 
meaning  of  the  7  &  8  Geo.  4,  c  29,  s.  8.  My  brother  Williams, 
and  I,  thought  that  it  did,  but  reserved  the  point  for  the  considera- 
tion of  Her  Majesty's  judges  sitting  in  a  Court  of  Appeal.  The 
letter,  as  set  out,  contained  the  following  matter: — 

Gentlemen, — You  say  that  B.  O.  X.  will  accede  to  the  terms 
proposed,  and  send  part  of  the  means  to  any  place  which  may  be 
named.  You  would  have  had  an  answer  yesterday,  but  was  pre- 
vented. If  you  act  honestly  by  me,  and  not  by  any  means  deceive 
me,  or  allow  any  sny  to  watch  me,  I  will  save  you  or  perish  in  the 
attempt,  though  I  nazard  my  life  in  so  doing,  and  must  have  means 
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Bufficient  at  my  disposal  without  delay^  or  all  will  be  lost.     I  am        Reo. 
fully  assured  that  20,000/.  would  not  cover  the  horrid  catastrophe       sm%h. 
which  would  not  only  stop  your  bank  for  a  time,  but  perhaps  for        — 
ever,  as  the  books  would  all  be  destroyed.     The  match,  the  most   ^^][^^^ 
dreadful  and  last  resoiurce,  has  been  contemplated  by  the  cracks-    Pteadifuf— 
man  or  captain  of  this  most  horrid  gang,  which  I  fervently  pray  to      ^«<^*^- 
be  relieved  from.     I  have  never  yet,  so  help  me  God,  done  a  deed 
I  am  afraid  or  ashamed  of,  and  the  only  way  I  can  privately  obtain 
means,  will  be  the  following:  at  the  London  end  of  Kensington 
Gardens,  on  the  Kjiightsbridge  side,  there  is  a  dyke,  sloped,  which 
divides  the  gardens  from  the  park,  and  a  carriage-road  where  the 
roads  meet  as  you  turn  to  ride  or  drive  across  the  bridge,  it  is  a 
flhort  distance  from  the  first  bridge,  where  the  keeper  remains  in 
the  garden.    By  looking  up  that  dyke  you  will  see  large  iron  pipes 
which  convey  water  to  the  pond.    A  large  elm  tree  stands  between 
the  park  and  the  garden  and  there  is  sufficient  room  under  the  first 
pipe  to  place  a  small  bag.     If,  therefore,  you  will  send  a  man  you  Case, 
can  confide  in,  and  lodge  beneath  that  pipe  250  sovereigns,  unseen 
by  mortal  eye,  I  swear  by  Almighty  God,  most  solemnly,  that  the 
evil  to  which  I  have  alluded  shall  be  averted,  ifi  when  I  have  com- 
pleted my  task  and  informed  you  when  all  is  safe,  and  denounced 
the  villains,  you  will  let  me  have  250/.  more,  which,  if  God  prosper 
me,  I  will  repay  with  gratitude,  as  I  could  not  get  into  business  for 
less  than  500/.  to  obtain  a  respectable  living.     Let  the  money  be 
lodged  to-morrow,  Saturday  morning,  by  half-past  eleven  o'clock, 
not  one  moment  sooner,  and  all  shall  be  well  with  you ;  but  if  I 
am  at  all  deceived,  in  any  possible  way,  all  must  fall  on  yourself. 

T.  J.  Platt. 


COURT  OF  CRIMINAL  APPEAL. 

(Before  Wilde,  C.  J.,  Alderson,  B.,  Wightman,  J., 

Platt,  B.,  and  Williams,  J.) 

Jcmuary  19,  1850. 

Bodkin  (for  the  prisoner),  after  reading  the  case,  proceeded 
to  contend  that,  whether  the  letter  was  a  threatening  one  or 
not,  within  the  8th  section  of  the  7  &  8  Geo.  4,  c  29,  was  a  ques- 
tion for  the  jury  and  not  for  the  court,  and  that  the  learned  judge 
who  tried  the  case  below  ought  not  to  have  taken  upon  himself  to 
decide  it. 

Wightman,  J. — ^But  that  question  is  not  raised  by  the  case 
before  us.  If  it  is  not  one  of  law,  but  one  for  the  jury,  then  there 
is  nothing  for  us  to  decide. 
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Rbo.  Bodkin  submitted  that  although  the  point  he  was  upon  was  not 

Smfth.      specifically  stated  in  the  case,  yet  it  might  be  gleaned  from  it. 

Since  it  was  clear  that  the  learned  judge  considered  that  it  was  a 

^^f^l^^  pure  question  of  law  for  him  to  decide,  the  jury  were  never  asked 
Pleading—  to  Say  whether  the  letter  was  a  threatening  one  or  not,  and  it  was 
Practice,     clear  from  all  the  cases  that  the  question  was  one  for  them. 

Alderson,  B. — I  do  not  see  how  we  can  enter  upon  this  matter 
now.     We  cannot  travel  out  of  the  caae  reserved  for  us. 

Wilde,  C.  J. — If  the  question  did  not  raise  the  points  you 
deemed  important,  you  should  have  applied  to  the  learned  judge 
to  amend  it.  I  wish  the  bar  generally  to  understand  that  where 
the  case  reserved  does  not  In  their  judgment  fully  state  the  matter 
to  be  discussed,  they  may  with  great  propriety  apply  for  an  amend- 
ment, and  such  application  will  always  receive  attention. 

Bodkin  submitted  that  no  amendment  was  needed  here,  because 
it  was  evident  that  the  jury  had  never  given  any  opinion  upon  what 
it  was  most  material  for  them  to  decide. 

WiGHTMAN,  J. — Why  did  you  not  go  to  the  jury  upon  the 
matter  yourself?  What  you  asked  of  the  learned  judge  he 
granted,  but  he  did  not  restrain  you  from  taking  any  course  you 
thought  fit. 

Bodkin, — The  application  was  not  attended  with  any  argument. 
Mr.  Baron  Piatt  merely  said,  I  shall  ask  the  jury  whether  they 
are  satisfied  that  the  prisoner  sent  the  letter,  and  snail  reserve  the 
other  question  for  the  opinion  of  the  judges. 

Alderson,  B. — It  is  clear  that  we  have  no  power  to  assist  you 
on  that  point.  Your  only  course  now  is  to  endeavour  to  show  that 
this  case  cannot  be  distinguished  from  B,  v.  Pickford,  There  the 
question  was  evidently  not  considered  as  one  entirely  for  the  jury. 

Bodkin  then  contended  that  the  letter  in  question  contained  no 
menace  within  the  meaning  of  the  act  of  Parliament.  It  might  be 
that  the  question  whether  the  letter  contained  any  menace  at  all 
was  for  the  jury  to  decide,  but  whether  it  was  such  an  one  as  the 
statute  contemplated  was  for  the  court.  Here  there  was  no  threat 
emanating  from  the  writer  of  the  letter.  He  threatened  to  do 
nothing. 

Wilde,  C.  J. — Your  point  is  that  he  was  not  the  person  who 
was  to  do  the  mischief,  although  he  "  hopes  to  be  able  to  separate 
himself  from  the  gang."  That  looks  very  much  as  if  he  was  one 
of  them. 

Bodkin  contended  that  it  was  not  every  threat  that  was  within 
the  meaning  of  the  act  of  Parliament.  Suppose  a  man  were  to 
demand  money  that  he  alleged  to  be  due  to  him,  and  threaten  that 
if  it  were  not  paid  he  would  bring  an  action,  that  would  be  in 
one  sense  demanding  money  with  menaces,  but  surely  not  in  a 
criminal  sense. 

Alderson,  B. — But  there  there  would  be  reasonable  cause. 

Bodkin  submitted  that  the  true  rule  was  laid  down  by  Lord 
EUenborough  in  B.  v.  Southerton  (6  East,  126,  140.)  His  lord- 
ship there  said,  "To  obtain  money  under  a  threat  of  any  kind, 
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or  to  attempt  to  do  it,  is  no  doubt  an  immoral  action,  but  to  Reo. 
make  it  indictable  the  threat  must  be  of  such  a  nature  as  is  calcu-  smith 
lated  to  overcome  a  firm  and  prudent  man.''     Applying  that  test 


to  the  letter  in  question,  it  appeared  to  be  a  mere  silly,  clumsy    ^^i^^^!^ 
contrivance  to  obtain  money,  but  one  not  at  all  calculated  to  create    Pleading^ 
fear  or  alarm  in  any  rational  individual.     The  letter  in  PtckfordCs     ^♦'««<*»- 
case  (a)  appeared  to  be  of  much  the  same  character  as  the  present 
one,  and  was  probably  decided  upon  the  ground  suggested. 

Williams,  J. — The  judges  oo  not  appear  to  have  been  unani- 
mous in  that  case ;  probably  the  majority  thought  there  was  no 
sufficient  evidence  of  a  demand,  but  that  it  was  merely  a  request 
to  pay  the  money. 

Alderson,  B. — Here  we  have  this  sentence — "  Let  the  money 
be  lodged  at  half-past  eleven,  and  all  shall  be  well  with  you.*'  Is 
not  that  a  threat  that  if  the  money  is  not  lodged  some  injury  will 
occur? 

Bodkin  argued  that  even  if  the  letter  could  be  construed  to  be 
a  threat,  there  was  nothing  to  show  that  the  writer  was  not 
actuated  by  feelings  of  benevolence  towards  the  individual  to 
whom  it  was  sent. 

BaUantine^  for  the  prosecution,  was  not  called  upon. 

Judgment. 

Wilde,  C.  J. — I  have  listened  with  every  respect  to  the  Judgment, 
arguments  that  have  been  addressed  to  the  court,  but  neither  I 
nor  my  learned  brothers  entertain  any  doubt  that  this  letter  con- 
tains a  demand  of  money  within  the  statute,  and  a  threat  that  if 
the  application  is  not  complied  with  mischief  will  ensue  to  the  pro- 
secutor. The  object  of  the  Legislature  obviously  was  to  prevent 
money  being  extorted  from  individuals  by  working  upon  their 
terrors,  and  we  think  its  exigencies  are  satisfied  where  a  man 
requires  a  sum  of  money  to  be  paid  to  him  by  another,  and  holds 
out  to  the  latter  that  certain  dangers  will  accrue  to  him  on  refusal, 
in  a  way  calculated  to  make  him  part  with  his  money  for  the  pur- 
pose of  averting  them.     Lord  Lllenborough's  opinion  has  been 

(a)  The  letter  in  that  case  was  as  follows : — 

*^  Sir, — As  jou  are  a  gentleman,  and  highly  respected  by  all  who  know  yon,  I  think  it  my 
doty  to  inform  yon  of  a  conspiracy.  There  is  a  few  young  men  who  have  agreed  among 
themselves  to  take  Arom  you  personally  a  sum  oi  money,  or  injure  yonr  property.  I  have  over- 
heard all  the  affiur — I  mean  to  say  your  building  property.  In  the  manner  they  have  planned 
this  dreadful  undertaking  would  be  a  most  serious  loss.  They  have  agreed  to  commence  this 
npoo  an  appmnted  time  in  the  course  of  this  winter,  which  will  be  a  meet  dreadful  sight. 
Su-,  I  could  give  you  every  particular  information  how  you  may  preserve  yonr  property  and 
your  person,  and  how  to  detect  and  secure  the  offenders.  Sir,  if  you  will  lay  me  a  purse  of  30 
tovereigns  upon  the  garden  hedge  close  to  Mr.  Tatler*s  garden  gate,  I  will  leave  a  letter  iu  the 
place  to  inform  you  of  the  night  this  is  to  take  place.  I  can  also  inform  you  how  you  could  be 
lore  to  secure  the  offenders,  but  you  must  keep  all  this  quite  secret,  and  not  make  a  talk  of 
it,  as  it  will  come  to  their  ears,  and  then  they  would  put  it  off  to  another  time.  Sir,  I  hope 
you  will  not  attempt  to  seize  upon  me  when  I  come  to  take  up  the  money  and  lay  down  the 
ooie  of  information.  Sir,  you  will  find  I  am  doing  you  a  most  serious  favour.  You  will 
please  excuse  me  in  not  describing  my  name,  but  I  will  make  myself  known  the  day  after  yon 
have  taken  them,  and  be  a  witness  against  them.  I  shall  come  to  lay  down  my  letter  on  the 
Ist  of  December,  if  I  find  the  money.     Sir,  I  am,  Youb  Un rkown  Friend.'* 
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^^®-        quoted,  that  the  threat  must  be  such  an  one  as  is  likely  to  over- 

Smith.      come  a  firm  and  prudent  man.     It  would  raise  questions  of  very 

__  "■ .      considerable  diflSculty  indeed  if  we  were  bound  in  every  case  to 

Letter—      Speculate  as  to  the  amount  of  nervous  susceptibility  possessed  by 

PUa^fff—    every  individual  to  whom  such  a  letter  was  sent.     If  the  demand 

and  the  threat  are  such  as  would  be  likely  to  affect  any  man  in  a 

sound  and  healthy  state  of  mind,  we  do  not  think  it  necessar}^  to 

fro  further  into  the  question  of  nervous  energy.  If,  then,  this 
etter  contains  a  demand,  how  is  it  accompanied  ?  It  says  that 
something  dreadful  will  happen,  which  the  payment  of  money  will 
prevent.  It  expressly  states  that  if  the  money  be  not  paid  in  a 
certain  time  that  the  evil  will  occur ;  "  20,000/!.  would  not  cover 
the  horrid  catastrophe ;"  "  the  match,  the  most  dreadful  and  last 
resource,  has  been  contemplated  by  the  cracksman  or  captain  of 
this  most  horrid  gang ;"  and  then,  "  if  you  will  lodge  beneath  that 
pipe  250  sovereigns,  unseen  by  mortal  eye,  I  swear  by  Almighty 
God  most  solemnly  that  the  evil  shall  be  averted."  We  think  that 
this  is  as  clear  and  as  detestable  a  demand  and  a  menace  as  can 
reasonably  be  required.  The  decision  in  R,  v.  Pickford  we  do  not 
mean  to  impugn.  Every  case  of  this  nature  must  be  judged  of  by 
its  circumstances  alone.  The  demand  of  money  here  is  clear  and 
explicit.  The  consequences  denounced  against  refusal — namely, 
the  ruin  of  the  bank,  is  as  obviously  a  threat.  We  are  unani- 
mously of  opinion  that  the  facts  proved  satisfy  every  portion  of 
the  statute. 

Judgment  for  the  Crown^ 
Ballantine  for  the  prosecution. 
Bodkin  and  Huddleston  for  the  defence. 
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CENTRAL   CRIMINAL   COURT. 

November  Session. 

Ntmember  29,  1849. 

(Before  Mr.  Justice  Cresswell.) 

Reg.  v.  DEWiTT.(a) 

Indictment  under  6  4^  7  Will.  4,  c.  86,  ss.  41  and  43. 

In  an  indictment  under  the  ^Zrd  sect,  of  the  6  ^  7  WiU.  4,  c,  86,  for 

fdomoudy  causing  a  false  statement  of  the  birth  of  a  child  to  be 

inserted  in  a  registcTj  evidence  that  the  prisoner  came  to  the  registrar 

and  requested  him  to  register  a  statement  of  a  birth  which  was  proved 

to  be  false,  and  it  was  so  inserted  by  him,  and  the  register  completed  : 

ffeldy  sufficient  to  support  the  indictment. 

Sembie — Hke  difference  between  the  4lst  and  the  4Srd  sections  of  that 
act  isj  thai  the  former  contemplates  a  case  where  the  false  informcUion 
has  been  given^  but  no  insertion  in  the  register  made  ;  the  hitter  where 
the  information  has  not  only  been  given,  but  acted  upon  and  inserted 
by  the  registrar. 

THE  prisoner  was  charged  upon  the  foUowing  indictment,  which 
was  drawn  under  the  43rd  section  of  the  6  &  7  Will.  4,  c.  86. 
Central  Criminal  Court,  to  wit. — The  jurors  for  our  Lady  the  Indictment. 
Queen,  upon  their  oath  present,  that  Mary  Dewitt,  the  wife  of  ^"*"*°°*- 
'Diomas  Dewitt,  late  of  the  parish  of  Saint  Clement  Danes,  in  the 
county  of  Middlesex,  labourer,  on  the  13th  day  of  November,  in 
the  year  of  our  Lord  1849,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  feloniously 
and  wilfiilly  did  insert  and  cause  to  be  inserted  in  a  certain  register 
book  of  births,  to  wit,  the  register  book  of  births  made  and  pro- 
vided and  kept  under  and  according  to  the  provisions  of  the  statute 
in  that  behalf  made  and  provided  for  registering  births  in  the  dis- 
trict of  Saint  Clement  Danes,  in  the  county  of  Middlesex  afore- 
said, a  certain  false  entry  of  a  birth,  purporting  to  be  the  entry  of 
the  birth  of  a  ^1  bom  of  the  body  of  one  Ellen  Dftley ,  at  a  certain 
honse  numbered  17,  in  Ship-yard,  Saint  Clement  Danes,  on  the 
Ist  day  of  November,  in  the  year  of  our  Lord  1849,  and  which 
said  falBC  entry  is  as  follows,  that  b  to  say — 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barrister-at-Law. 
VOL.   IV.  E 
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Dbwitt.     «  1849.  Births  in  the  District  of  St.  Clement  Danes,  in 

Indictment-  Countj  of  MIDDLESEX. 

6  4r  7   H'iU.  4, 
c.  86. 


the 


1 

1 
1 

1 

1." 
1    « 

1 

»j„      When 
^**'    bora. 

i 

Name, 
if  any. 

Sex. 

Name 

and 

Surname 

of 
Father. 

Name 

and 

Maiden 

Sur- 
name of 
Mother. 

Rank 

or 
Profes- 
sion of 
Father. 

Signature, 

Deacriptiaa, 

and 

Resddence 

of 
Informant 

When 
Regis- 
tered. 

Signa-  |"J 
turc      s  o 

o'       .§£ 
Regis-    ;ct 

1^ 

IstNoT. 

Ellen 

,  1849. 

Ellen 

Daley, 

W.J. 

17,Ship 

liary 

Matthew 

Daley, 

Stone- 

mother, 

13th 

Jones, 

133  yard,  St 

Ann. 

Girl. 

Daley. 

for- 
merly 

nuwon 

17,  Ship- 
yard, St. 

Nov., 
1849. 

Regb- 
trar. 

ment 

Culleii. 

Clement 

;  Danes. 

Danes. 

whereas  in  truth  and  in  fact  no  girl  was  bom  of  the  body  of  the 
said  Ellen  Daley  on  the  1st  day  of  November,  in  the  year  of  our 
Lord  1849,  at  the  saud  house  in  Ship-yard,  Saint  Clement  Danes, 
as  in  the  said  entry  is  falsely  alleged  and  stated^  and  as  the  said 
Mary  Dewitt,  at  the  time  of  the  making  the  said  entry,  well  knew  : 
and  whereas  in  truth  and  in  fact  no  girl  whatsoever  was  born  at 
the  said  house  in  Ship-yard,  Saint  Clement  Danes,  on  the  said  Ist 
day  of  November,  in  the  year  of  our  Lord  1849,  as  in  the  said 
entry  is  falsely  alleged  and  stated,  and  as  the  said  Mary  Dewitt, 
at  the  time  of  the  making  the  said  false  entry,  well  knew :  and 
whereas  in  truth  and  in  fact  the  person  who  signed  the  said  false 
entry  as  the  informant  of  the  particulars  of  the  said  supposed  birth 
at  the  said  house  in  Ship-yard,  Saint  Clement  Danes,  was  not  a 
person  of  the  name  of  EUen  Daley,  but  was  another  and  a  different 
person,  to  wit,  the  said  Mary  Dewitt,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen  her  crown  and  dignity. 
Second  oount  SecoTid  count. — And  the  jurors  aforesaid,  u{X)n  their  oath  aforesaid, 
do  further  present,  that  the  said  Mary  Dewitt  afterwards,  to  wit, 
on  the  said  13th  day  of  November,  in  the  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  afores^d,  and  within  the  jurisdiction 
of  the  said  court,  feloniously  and  wilfully  did  insert  and  cause  to 
be  inserted  in  a  certiun  register  book  of  births,  made,  provided, 
and  kept  under  and  according  to  the  provisions  of  the  statute  in 
that  benalf  made  and  provid^  for  roistering  births  in  the  district 
of  Saint  Clement  Danes,  in  the  county  of  Middlesex  aforesaid,  a 
certain  false  entry  of  a  birth,  purportine^  to  be  the  entry  of  the 
birth  of  a  ^1  bom  of  the  body  of  one^Uen  Daley,  in  the  said 
house  in  Ship-yard,  Saint  Clement  Danes,  on  the  said  1st  day  of 
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November,  in  the  year  of  our  Lord  1849,  and  which  said  false        Rbo. 

entry  is  as  follows,  that  is  to  say  [entry  same  as  in  1st  count],     dewitt 

whereas  in  truth  and  in  fact  no  girl  of  the  name  of  Mary  Ann  was         — 

bom  on  the  said  1st  day  of  November,  in  the  year  of  our  Lord  ^"^"^^^^^^"i 

1849,  at  the  said  house  in  Ship-yard,  Saint  Clement  Danes,  as  in       r.  86.      * 

the  said  entry  is  falsely  alleged  and  stated,  and  as  the  said  Mary 

Dewitt,  at  the  time  of  the  making  of  the  said  false  entry,  well 

knew :  and  whereas  in  truth  and  in  fact  no  child  whatsoever  was 

bom  at  the  said  house  in  Ship-yard,  Saint  Clement  Danes,  of  the 

body  of  the  said  Ellen  Daley,  on  the  said  Ist  day  of  November,  in 

the  year  of  our  Lord  1849,  as  in  the  said  entry  is  falsely  alleged 

and  stated,  and  as  the  said  Mary  Dewitt,  at  the  time  of  the  makmg 

of  the  said  false  entry,  well  knew,  against  the  form  of  the  statute 

in  such  case  made  and  provided,  and  against  the  peace  of  our  said 

Lady  the  Queen,  her  crown  and  dignity. 

Third  count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  TWrd  count 
do  further  present,  that  the  said  Mary  Dewitt  afterwards,  to  wit, 
on  the  sud  13th  day  of  November,  in  the  year  of  our  Lord  1849, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  feloniously  and  wilfully  did  insert 
and  cause  to  be  inserted  in  a  certain  raster  book  of  births,  to  wit, 
the  re^ster  book  of  births,  made,  provided,  and  kept  under  and 
according  to  the  provisions  of  the  statute  in  that  benalf  made  and 
TOTovided  for  registering  births  in  the  district  of  Saint  Clement 
Danes,  in  the  county  of  Middlesex  aforesaid,  a  certain  false  entry 
of  a  birth,  and  which  said  false  entry  is  as  follows,  that  is  to  say 
[entry  same  as  in  1st  count],  whereas  in  truth  and  in  fact,  and  aa 
the  said  Mary  Dewitt  then  and  there,  and  at  the  time  of  the  making 
of  the  said  false  entry,  well  knew,  no  woman  of  the  name  of  Ellen 
Daley,  or  of  any  other  name  whatsoever,  had  brought  forth  a  child 
at  the  said  house  in  Ship-yard,  Saint  Clement  Danes,  on  the  said 
Ist  day  of  November,  in  tne  year  of  our  Lord  1849,  as  in  the  said 
entry  is  fUsely  alleged  and  stated :  and  whereas  in  truth  and  in 
hcXy  and  as  the  said  Mary  Dewitt,  at  the  time  of  the  making  of 
the  said  fidae  entry,  well  knew,  no  person  of  the  name  of  Ellen 
Daley  resided  at  the  said  house  in  Ship-yard,  Sunt  Clement  Danes^ 
on  the  said  13th  day  of  November,  in  the  year  of  our  Lord  1849, 
as  in  the  said  entry  is  falsely  alleged  and  stated,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Fourth  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Fourth  count. 
do  further  present,  that  the  said  Mary  Dewitt  afterwards,  to  wit, 
on  the  said  13th  day  of  November,  in  the  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  in  a  certain  register  book  of  births,  to  wit,  the 
roister  book  of  births  made,  provided,  and  kept  under  and  accord- 
ii^  to  the  provisions  of  the  statute  in  that  behalf  made  and  pro- 
vided for  registering  births  in  the  district  of  Saint  Clement  Danes, 
in  the  county  of  Middlesex  aforesaid,  and  which  said  register  book 
had  then  and  there  printed  upon  each  side  of  every  leaf  of  the  said 

£  2 
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Rko.        register  book  certain  heads  of  information  according  to  the  provi- 

Dbwitt.      sions  of  the  statute  in  that  behalf  made  and  provided,  and  which 

said  printed  heads  of  information  upon  each  side  of  every  leaf  of 

^ndwtnm^—^  ^^  g^^jj  ^qqIc  wcrc  as  follows,  that  is  to  say  [same  as  in  1st 
*  c.  88.  *  count],  feloniously  and  wilfully  did  insert  and  cause  to  be  inserted 
upon  one  side  of  a  leaf  of  the  said  register  book  of  births,  under 
the  said  several  printed  heads  of  information  respectively,  a  certain 
false  entry,  which  said  false  entry,  together  with  the  said  last* 
mentioned  several  printed  heads  of  information  made,  constituted, 
and  purported  to  be  the  entry  of  the  birth  of  a  certain  female  child 
named  Mary  Ann,  bom  of  the  body  of  one  Ellen  Daley,  at  a  certain 
house  numbered  17,  in  Ship-yard,  Saint  Clement  Danes,  on  the 
1st  day  of  November,  in  the  year  of  our  Lord  1849,  and  which 
said  false  entry  is  as  follows,  that  is  to  say  [entry  same  as  in  1st 
count],  whereas  in  truth  and  in  fact,  and  as  the  said  Mary  Dewitt 
then  and  there,  and  at  the  time  of  the  making  of  the  s^d  false 
entry,  well  knew,  no  girl  named  Marv  Ann  was  born  on  the  said 
1st  day  of  November,  in  the  year  of  our  Lord  1849,  in  the  said 
house  in  Ship-yard,  Seunt  Clement  Danes,  of  the  body  of  the  said 
Ellen  Daley,  as  in  the  said  entry  is  falsely  alleged  and  stated :  and 
whereas  in  truth  and  in  fact,  and  as  the  said  Mary  Dewitt  then* 
and  there,  and  at  the  time  of  the  making  of  the  said  false  entry, 
well  knew,  no  person  of  the  name  of  Ellen  Daley  had  brought  forth 
a  child  at  the  said  house  in  Shi][>-yard,  Saint  Clement  Danes,  on 
the  said  1st  dav  of  November,  in  the  year  of  our  Lord  1849,  as  in 
the  said  entry  is  falsely  allied  and  stated :  and  whereas  in  truth 
and  in  fact,  and  as  the  said  Mary  Dewitt  then  and  there,  and  at 
the  time  of  the  makin^he  said  false  entrv,  well  knew,  no  person 
of  the  name  of  Ellen  Daley  resided  at  the  said  house  in  Ship- 
yard, Saint  Clement  Danes,  as  in  the  ssud  entry  is  falsely  alleged 
and  stated :  and  whereas  in  truth  and  in  fact  the  person  who  signed 
the  said  false  entry  as  the  informant  of  the  particulars  of  the  said 
supposed  birth  at  the  said  house  in  Ship-yard,  Saint  Clement 
Danes,  was  not  a  person  of  the  name  of  Ellen  Daley,  as  in  the 
Sluid  entry  is  falsely  alleged  and  stated,  but  was  another  and  a 
difierent  person,  to  wit,  the  said  Mary  Dewitt,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Fifth  count  Fifth  count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 

do  further  present,  that  the  said  Mary  Dewitt  afterwards,  to  wit, 
on  the  said  13th  day  of  November,  in  the  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  feloniously  and  wilfuUv  did  insert  and  cause  to  be 
inserted  in  a  certain  register  book  of  births,  to  wit,  the  register 
book  of  births  made,  provided,  and  kept  under  and  according  to  the 
provisions  of  the  statute  in  that  behalf  made  and  proviaed  for 
r^isterin^  births  in  the  district  of  Saint  Clement  Danes,  in  the 
county  of  jVIiddlesex  aforesaid,  a  certain  false  entry  of  a  birth,  that 
is  to  say,  of  the  birth  of  a  girl  of  the  body  of  one  Ellen  Daley,  at 
a  certain  house  numbered  17,  in  Ship-yard,  Saint  Clement  D^nes, 


CRIMINAL    LAW   CASES.  53 

in  the  parish  aforesaid^  against  the  foim  of  the  statute  in  such  case        ^^^ 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the     Dewitt. 
Queen,  her  crown  and  dignity.  —  __ 

The  evidence  established  tnat  the  woman  had  gone  to  the  regis-  5^7  wuiTi, 
trar  of  the  district  in  which  she  lived,  and  requested  to  have  a  child  <^-  86. 
registered.  The  re^trar  asked  her  the  usual  questions  as  to 
whether  she  was  the  mother,  where  and  when  the  child  was  bom, 
its  sex,  &c,  and  her  answers  were  entered  in  the  register  book. 
She  was  asked  her  name,  and  she  gave  that  of  Ellen  Daley,  and 
so  signed  the  roister.  The  registrar  signed  his  name,  and  the 
register  was  completed.  It  was  clearly  proved  that  these  answers 
were  false,  and  tnat  her  name  was  Dewitt. 

Pirendergast^  jun.,  for  the  defence,  contended  that  the  43rd  section 
of  the  act  did  not  apply  to  a  case  like  this,  which  rather  came 
within  the  41st  8ection.(a)  If  this  was  a  felony,  it  was  difficult  to 
say  what  was  a  misdemeanor  under  the  41st  sect.  The  prisoner 
did  no  more  than  make  a  statement  and  give  information ;  the 
inserting  it  in  the  book  was  the  act  of  the  registrar.  Surely  an  act 
of  his  could  not  make  that  a  felony  which,  without  it,  would  be  a 
mere  misdemeanor. 

Bodkin^  for  the  prosecution,  said  that  there  was  some  doubt  in 
the  mind  of  the  registrar-general  as  to  whether  the  43rd  section 
did  apply  to  a  case  like  this,  although  he  himself  had  framed  the 
indictment  in  accordance  with  what  seemed  to  him  to  be  the  law. 
It  had  been  suggested  that  possibly  the  43rd  section  was  only  meant 
to  apply  to  cases  in  which  there  had  been  an  improper  interference 
with  a  register  already  completed,  otherwise  there  would  be  scarcely 
any  necessity  for  the  41st  section,  as  the  offence  there  referred  to 
would,  without  the  act,  have  been  punishable  as  a  misdemeanor, 
being  an  attempt  to  commit  a  felony.  If  there  was  any  doubt  about 
the  construction,  it  would  be  more  satisfactory  that  the  point  should 
be  reserved. 

Ckesswell,  J.  (after  consulting  Alderson,  B.,  who  was  in  the  Judgment, 
adjoining  court) — My  learned  brother  Alderson  concurs  with  me 
that  if  the  prisoner  applied  to  the  registrar  to  insert  a  certain  state- 
ment, and  he  did  insert  it,  that  she  in  truth  caused  it  to  be  inserted 
within  the  43rd  section  of  the  statute.  As  to  the  act  of  the  regis- 
trar making  that  a  felony  which  would  otherwise  be  a  misdemeanor, 
try  it  in  this  way : — A.  gives  poison  to  B.,  with  directions  that  he 

(a)  The  4l8t  section  is  as  follows: — 

**  And  be  it  enacted,  that  every  person  who  shall  wilfuDy  make,  or  cause  to  be  made,  for 
the  porpose  of  being  inserted  in  any  register  of  birth,  death,  or  marriage,  any  false  statement 
touching  any  of  the  particulars  herein  required  to  bo  known  and  registered,  shall  be  subject  to 
the  Mune  pains  and  penalties  as  if  he  were  guilty  of  perjury.** 

4drd  sect — ^  And  be  it  enacted,  that  every  person  who  shall  wilfully  destroy  or  injure,  or 
canae  to  be  destroyed  or  injured,  any  such  register  book,  or  any  part  or  certified  copy  of  any 
part  tiiereof,  or  shall  falsely  make  or  counterfeit,  or  cause  to  be  falsely  made  or  counterfeited, 
any  part  of  any  such  register  book  or  certified  copy  thereof,  or  iihall  ^Ifully  insert,  or  cause 
to  be  inserted,  in  any  register  book  or  certified  copy  thereof,  any  false  entry  of  any  birth, 
death,  or  marriage,  or  shall  wilfully  give  any  false  certificate,  or  shall  certify  any  writing  to 
be  a  copy  or  extract  of  any  roister  book,  knowing  the  same  register  to  be  false  in  any  {lart 
thereof,  or  shall  forge  or  coonterfeit  the  .seal  of  tiie  register  office,  shall  be  guilty  of  felony." 
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^M-        should  administer  it  to  C,  B.  suspects  it  to  be  p<ns(Hi,  and  does  not 

Dbwitt.     administer  it.     A.  will  have  been  guilty  of  a  misdemeanor.    But 

—        suppose  B.  has  no  suspicion^  administers  the  poison,  and  C.  dies, 

then  A.  is  guilty  of  murder ;  and  yet  his  act  was  the  same  in  both 

cases,      flntertaining  no  doubt    upon    the    point,   I  decline  to 

reserve  it. 

TheprUoner  was  ccmoided. 


CENTRAL  CRIMINAL  COURT. 

August  Session,  1849. 
August  21,  1849. 

Reg.  v.  Jacobs  ani>  Tabrant.  (a) 

Evidence — Canfesskm  nuide  upon  inducement 

An  inducement  or  threat  offered  by  a  master  to  one  of  two  apprentices 
jointly  accused  of  larceny  will  notj  though  offered  in  the  presence  of  the 
other ^  preclude  the  reception  in  evidence  of  a  confession  immediately 
made  By  the  other. 

THE  prisoners  were  indicted  for  larceny.  It  was  proved  that 
they  were  apprentices  in  the  service  of  the  prosecutor,  and 
that  he,  suspecting  Tarrant  had  robbed  him,  told  him  that  if  he 
did  not  confess  he  would  send  for  a  constable.  Jacobs  was  near 
at  the  time,  and  could  hear  what  took  place.  Tarrant  then  said 
that  he  had  robbed  lum  (the  prosecutor),  and  that  Jacobs  had 
robbed  him  too.  Jacobs  then  came  forward  and  said,  ^^  You  are  a 
liar;  I  have  only  taken  one  handkerchief." 

Parry  (for  the  prisoner  Jacobs)  contended  that  the  statement 
made  by  him  was  inadmissible.  A  threat  had  been  made  by  the 
prosecutor  in  the  presence  of  Jacobs,  who  might  well  believe  that 
the  threat  applied  to  him  as  well  as  to  Tarrant,  and  it  was  the 
influence  of  that  threat  that  procured  the  confession. 

ClarhsoUy  for  the  prosecution. — The  statement  of  Jacobs  is  cer- 
tainly admissible.  No  threat  was  made  to  him,  and  his  state- 
ment seems  to  have  been  drawn  from  him  rather  by  wliat  was  sidd 
by  the  other  prisoner  than  by  the  master. 

The  Common  Serjeant  (after  consulting  Mr.  Justice  Erie). — I 
have  consulted  Mr.  Justice  Erie,  and  he  entirely  agrees  with  me, 
that  an  inducement  or  threat  offSered  to  one  person  cannot  afiect 
the  admissibility  of  a  confession  made  by  another,  although  that 
other  happened  to  be  present  when  the  inducement  was  oTOred. 

The  prisoners  were  convicted. 

Clarhson  for  the  prosecution. 

Parry  for  the  prisoner  Jacobs. 

(a)  Reported  by  B.  C.  RoBI^'BON,  Eaq.,  Barrister-at-Law. 
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CENTRAL  CRIMINAL  COURT. 

December  Session,  1849. 

December  19,  1849. 

(Before  Mr.  Justice  Coleridge  and  Mr.  Baron  Rolfe.) 

Reg.  v.  Monkhouse.  (a) 

Wounding  with  intent  to  murder. 

How  far  on  such  an  indictment  proof  of  drunkenness  on  the  part  of  the 
prisonery  at  the  time  of  the  aUeged  act,  should  influence  the  jury  in 
deciding  the  question  of  intent. 

^I^HE  prisoner  was  indicted  for  feloniously  discharging  a  loaded 
J^  pistol  at  John  Farmer  Monkhouse,  with  intent  to  murder  him. 
Other  counts  stated  his  intent  to  be  to  maim  and  disable  and  to  do 
grievous  bodily  harm. 

BaUantine  (with  whom  was  Huddleston)  for  the  defence,  called 
witnesses  who  deposed  to  the  prisoner's  naving  been  in  a  state  of 
intoxication  shortly  before  the  time  when  the  act  wa^  committed, 
and  in  his  address  to  the  jury  argued  that,  to  justify  them  in 
finding  the  prisoner  guilty  of  the  full  offence,  they  must  be  satis- 
fied, quite  mdependently  of  any  considerations  derived  from  the 
nature  of  the  act  itself,  that  the  prisoner  had  in  his  mind  at  the 
time  one  of  the  intents  laid  in  the  indictment.  It  was  not  enough 
to  warrant  a  verdict  on  the  first  count,  that  if  the  prosecutor  had 
died  the  crime  would  have  amounted  to  murder ;  and  he  cited 
Reg.  V.  Cruise  (8  C.  &  P.  546.)  The  charge  there  was  an  attempt 
to  murder  a  child,  and  Patteson,  J.,  in  charging  the  jury,  said 
^^You  must  be  satisfied  that  when  he  inflicted  the  violence  he 
had  in  his  mind  a  positive  intention  of  murdering  that  child ;  and 
even  if  he  did  it  under  circumstances  which  would  have  amounted 
to  murder,  if  death  had  ensued,  that  would  not  be  sufiicient,  unless 
he  actually  intended  to  commit  murder."  ^^  It  appears  that  the 
prisoner  was  drunk,  and  although  drunkenness  is  no  excuse  for 
any  crime  whatever,  yet  it  is  ^en  of  very  great  importance  in 
cases  where  it  is  a  question  of  intention.  A  person  may  be  so 
drank  as  to  be  utterly  unable  to  form  any  intention  at  aU,  and  yet 
he  may  be  guilty  of  very  great  violence.' 

Coleridge,  J.  (to  the  jury.) — There  are  two  points  for  your  judgment. 
oonmderation, — ^first,  as  to  the  act ;  second,  as  to  the  intent  With 
regard  to  the  latter,  the  allegation  respecting  it  in  the  indictment 
most,  no  doubt,  be  proved  to  your  satisfaction,  before  you  can  find 
the  prisoner  guilty  upon  the  full  chaise.  The  inquiry  as  to  in- 
tent is  far  less  simple  than  that  as  to  whether  an  act  has  been 

(a)  Reported  by  B.  G.  RobxnsoNi  Esq.,  Barrister-at-Law. 
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committed,  because  you  canoot  look  into  a  man's  mind  to  see  what 
was  passing  there  at  any  given  time.     What  he  intends  can  only 
be  judged  of  by  what  he  does  or  says,  and  if  he  says  nothing,  then 
his  acts  alone  must  guide  you  to  your  decision.     It  is  a  general 
rule  in  criminal  law,  and  one  founded  on  common  sense,  that 
juries  are  to  presume  a  man  to  do  what  is  the  natural  conse- 
quence of  lus  act.     The  consequence  is  sometimes  so  apparent  as 
to  leave  no  doubt  of  the  intention.     A  man  could  not  put  a  pistol 
wluch  he  knew  to  be  loaded  to  another's  head,  and  fire  it  off,  with- 
out intending  to  kill  him ;  but  even  there  the  state  of  mind  of  the 
party  is  most  material  to  be  considered.     For  instance,  if  such 
an  act  were  done  by  a  bom  idiot,  the  intent  to  kill  could  not  be  in- 
ferred from  the  act.     So,  if  the  defendant  is  proved  to  have  been 
intoxicated,  the  question  becomes  a  more  subtle  one ;  but  it  is  of 
the  same  kind,  namely,  was  he  rendered  by  intoxication  entirely 
incapable  of  forming  the  intent  cliarged?     The  case  cited  is  one  of 
great  authority,  from  the   eminence  of  the  learned  judge  who 
decided  it.     The  only  difficulty  is,  in  knowing  whether  we  get  the 
very  words  of  the  judge  from  the  case  quoted ;  and  even  if  we  do, 
whether  all  the  facts  are  stated  which  induced  him  to  lay  down 
the  particular  rule.     Although  I  agree  with  the  substance  of  what 
my  brother  Patteson  is  reported  to  have  said,  I  am  not  so  clear  as 
to  the  propriety  of  adopting  the  very  words.    If  he  said  that  the 
jury  could  not  find  the  intent  without  being  satisfied  it  existed, 
I  shall  so  lay  it  down  to  you :  the  only  difference  between  us  is 
as  to  the  amount  and  nature  of  the  proof  sufficient  to  justify  you 
in  coming  to  such  a  conclusion.      Under  such  circumstances  as 
these,  where  the  act  is  unambiguous,  if  the  defendant  was  sober,  I 
should  have  no  difficulty  in  directing  you  that  he  had  the  intent 
to  take  away  life,  where,  if  death  md  ensued,  the  crime  would 
have  been  murder.     Drunkenness  is  ordinarily  neither  a  defence 
nor  excuse  for  crime,  and  where  it  is  available  as  a  partial  answer 
to  a  charge,  it  rests  on  the  prisoner  to  prove  it,  and  it  is  not 
enough  that  he  was  excited  or  rendered  more  irritable,  unless  the 
intoxication  was  such  as  to  prevent  his  restraining  himself  from 
committing  the  act  in  question,  or  to  take  away  from  him  the 
power  of  forming  any  specific  intention.     Such  a  state  of  drunk- 
enness may  no  doubt  exist.     To  ascertain  whether  or  not  it  did 
exist  in  this  instance,  you  must  take  into  consideration  the  quan- 
tity of  spirit  he  had  taken,  as  well  as  his  previous  conduct.     His 
conduct  subsequently  is  of  less  imj)ortance,  because  the  conscious- 
ness (if  he  had  any)  of  what  he  bjul  done  might  itself  beget  con- 
siderable excitement.     You  must  not   find  him  guilty  of  one  of 
these  intents  on  mere  guess,  but,  on  the  other  hand,  1  am  bound 
to  tell  you  that   if  you  tlunk  one  or  all  of  them  existed,  there 
is  evidence  sufficient,  in  point  of  law,  to  justify  you  in  saying  sa 

The  prisoner  was  found  guilty,  on  the  count  charing  an  intent 
to  do  grievous  bodily  harm. 

Bodkin  for  the  prosecution. 

'BaUantine  and  Huddieston  for  the  defence. 
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CENTRAL  CRIMINAL  COURT. 

November  Session. 
Noveniber  29^  1849. 

Reg.  v.  Frances,  (a) 

Insanity — Evidence — Examination  of  medical  witnesses. 

Om  a  trial  for  murder^  evidence  was  called  on  the  prisoner's  behalf y  to 
prove  his  insanity,  A  physician^  who  had  been  in  court  during  the 
whole  trial,  was  then  called  on  the  part  of  the  prosecution,  and  ashed 
whether,  having  heard  the  whole  evidence,  he  was  of  opinion  that  the 
prisoner,  at  the  time  he  committed  the  alleged  act,  was  of  unsound  mindf 

Held,  notwithstanding  the  opinion  of  the  judges  in  Reg,  v.  McNaghten 
(1  C.  4r  K,  130),  that  such  a  question  ought  not  to  be  put,  but  that 
the  proper  mode  of  examination  was  to  take  particular  facts,  and 
assuming  them  to  be  true,  to  ask  the  witness  whether,  in  his  judgment, 
they  were  indicative  of  insanity  on  the  part  of  the  prisoner  at  the  time 
the  alleged  act  was  committed  f 

THE  priisoner  was  indicted  for  wilful  murder.  The  defence  was 
that  the  prisoner,  at  the  time  he  committed  the  act  which  caused 
the  death,  was  in  a  state  of  insanity,  and  witnesses  were  called  on 
the  part  of  the  prisoner  to  show  that  insanity  had  existed  in  many 
members  of  the  prisoner's  family,  and  that  he  himself  had  been 
insane  three  years  pre>nous.  At  the  close  of  the  case  for  the 
defence,  a  physician,  who  had  been  in  court  during  the  whole  case, 
was  put  into  the  witness-box,  and  asked  by 

Bodkin  (for  the  prosecution),  whether,  from  all  the  evidence  he 
had  heard  both  for  the  prosecution  and  the  defence,  he  was  of 
opinion  that  the  prisoner,  at  the  time  he  did  the  act  in  question, 
was  of  unsound  mind? 

Axderson,  B. — I  cannot  allow  such  a  question  to  be  put 
Bodkin  quoted  the  case  of  Reg.  v.  McNaghten  (8  Scott's 
N.  R.  595,  1  C.  &  K.  130),  in  which  the  judges,  in  stating 
their  opinions  to  the  House  of  Lords,  observed,  that  such  a 
question  mi^t  be  put.  The  following  question  was  submitted 
to  them:  ^^Can  a  medical  man,  conversant  with  the  disease  of 
insanity,  who  never  saw  the  prisoner  previously  to  the  trial, 
but  who  was  present  during  the  whole  trial  and  the  examination 
of  aU  the  witnesses,  be  asked  as  to  the  state  of  the  prisoner's 
mind  at  the  time  of  the  commission  of  the  alleged  crime,  or 
his  opinion  whether  the  prisoner  was  conscious,  at  the  time  of 
doing  the  act,  that  he  was  acting  contrary  to  law,  or  whether 
he  was  labouring  under  any,  and  what,  delusion  at  the  time?^ 

(a)  Reported  by  B.  C.  Robuison,  Esq.,  BarrUter-at-Law. 
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The  answer  of  the  judges  was  this :  ^'  We  think  the  medical  man, 
under  the  drcumstances  supposed,  cannot  in  strictness  be  asked 
his  opinion  in  the  terms  above  stated,  because  each  of  those  ques- 
tions involves  the  determination  of  the  truth  of  the  facts  deposed 
to,  which  it  is  for  the  jury  to  decide,  and  the  questions  are  not 
mere  questions  upon  a  matter  of  science,  in  which  case  such  evi- 
dence is  admissible ;  but  where  the  facts  are  admitted,  or  not  dis- 
puted, and  the  question  becomes  substantially  one  of  science  only, 
it  may  be  convenient  to  allow  the  question  to  be  put  in  that 
general  form,  though  the  same  cannot  be  insisted  on  as  a  matter 
of  right." 

Cbesswell,  J. — That  case  decides  that  the  question  cannot  be 
put  as  a  matter  of  right. 

Alderson,  B. — And  I  do  not  think  it  ought  to  be  put  at  alL 
I  am  quite  sure  that  decision  was  wrong.  The  proper  mode  is  to 
ask  what  are  the  symptoms  of  insanity,  or  to  take  particular  facts, 
and,  assuming  them  to  be  true,  to  ask  whether  they  indicate  in- 
sanity on  the  part  of  the  prisoner.  To  take  the  course  suggested 
is  really  to  substitute  the  witness  for  the  jury,  and  aUow  him  to 
decide  upon  the  whole  case.  The  jury  have  the  facts  before  them, 
and  they  alone  must  interpret  them  by  the  general  opinions  of 
scientific  men. 

Cress  WELL,  J.  concurred. 

The  prisoner  was  acquitted. 

Bodhn  and  Clerk  for  the  prosecution 

BaUantine  and  Robinson  for  the  dcionce* 
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CROWN  CASE  RESERVED. 
COURT   OF   CRIMINAL   APPEAL   (IRELAND). 

At  the  Judges'  Chambers,  Four  Courts,  Dublin. 

December  8,  1849. 

(Before  Blaceburne,  C.  J.  Q.  B.,  Doherty,  C.  J.  C.  B., 
Perrin,  J.,  Ball,  J.,  and  Jackson,  J.) 

Reg.  v.  Otway.  (a) 

SkUuie  II  ^  12  Vict  c.  2,  JF^evenHan  of  Crime  and  Outrage 

(Ireland)  Act, 

In  an  indictment  against  a  traverser^  under  W  Sf  12  Vict,  c.  2,  for 
having  in  his  possessiony  in  a  proclaimed  district  ^  fire-arms  and  am- 
ntnnitiony  without  licencCy  it  was  averred  that  the  proclamation  and 
notice  required  by  the  act  had  been  duly  published  in  the  Dublin 
GazettCj  and  duly  posted  according  to  the  provisions  of  the  act  No 
proof  of  posting  throughotU  the  entire  district  mentioned  in  the  prO' 
clamation  having  been  given,  and  the  traverser  being  convicted  on 
case  reserved^  pursuant  to  11  ^  12  Vict  c.  78,  for  the  Court  of 
Crimmal  Appeid,  the  principal  question  was,  whether  it  wcls  necessary 
to  prove  the  posting  of  the  proclamation  as  directed  by  the  2nd 
section  to  sustain  the  conviction  ? 

Held,  that  the  2nd  count  of  the  indictment,  framed  under  the  9th 
section,  was  sufficiendy  sustained,  as  it  was  only  necessary  to  prove  the 
issuing  of  the  proclamation  to  sustain  a  conviction  for  carrying  arms 
contrary  to  this  provisions  of  the  9th  section,  and  that  the  averment 
^and  duly  posted"  was  an  immaterial  and  unnecessary  averment, 
which  did  not  require  to  be  proved,  and  might  be  struch  out  as  mere 
surplusage,  and  that  the  conviction  on  the  2nd  count  was  right 

THE  following  case  was  reserved  from^  the  Session  of  the 
Commission  of  the  Court  of  Oyer  and  Terminer  and  Gaol 
Delivery,  held  at  Green-street,  Dublin,  on  the  25th  day  of 
October,  1849.     Crampton  and  Ball,  Justices. 

Case. 

Samuel  Otway  was  tried  before  Judge  Crampton  and  myself,  at 
the  last  conunission  for  the  county  of  the  city  of  Dublin,  on  an 
indictment  under  the  11  &  12  Vict,  c  2,  for  having  in  his  pos- 
session, in  a  proclaimed  district,  fire-arms  and  ammunition  without 
licence. 

(a)  Reported  by  Richard  B.  McCausland,  Esq.,  Barrister-at-Law. 
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Bbo.  It  was  averred  in  the  indictment^  that  the  proclamation  and 

Otway.      iiotice  required  by  the  act  had  been  duly  published  in  the  DubUn 
—        GazetUj  "  and  duly  posted  according  to  the  provisions  of  the  act." 
^o^Tah      .By  ^®  ?°<*  section  of  the  11  Vict  c  2,  it  is  enacted  "that 
(Ireland,)     printed  copies  of  every  proclamation  issued  thereunder  shall  be 
posted  on  or  near  to  the  doors  of  all  places  of  public  worship,  and 
of  every  police  station  and  barrack  within  the  district  named  in 
such  proclamation.    Bj  the  llth  section  of  the  same  statute  it  is 
enacted,  ^'  that  from  and  after  the  day  named  in  such  proclamation, 
it  shall  be  lawful  for  the  Lord-Lieutenant,  by  notice  to  be  pub- 
lished in  the  DubUn  Gazette^  and  posted  as  hereinbefore  mentioned, 
to  require  all  persons  on  or  before  a  day  to  be  named  in  such 
notice,  to  bring  in  and  deposit  their  arms  as  therein  mentioned." 

The  fact  of  the  traverser  having  had  the  arms  and  ammunition 
in  his  possession,  as  charged  in  the  mdictment,  was  established.  It 
was  also  proved  that  the  proclamation  had  been  posted  on  every 
police  station,  and  every  military  barrack  in  the  county  of  the  city 
of  Dublin,  and  on  several  places  of  public  worship  within  the  A 
divisioD  of  police,  being  part  of  the  county  of  the  city  of  Dublin : 
Also,  that  the  notice  required  by  the  act  had  been  posted  in  or 
near  the  doors  of  all  places  of  public  worship  and  pohce  stations, 
within  the  A  division  of  police. 

The  district  named  in  the  proclamation  comprised  the  entire  of 
the  county  of  the  city  of  Dublin,  and  no  proof  was  made  of  the 
posting  of  the  proclamation  or  notice  in  any  part  of  that  district, 
save  as  above  mentioned. 

On  the  part  of  the  traverser  it  was  insisted,  that  the  offence 
charged  by  the  indictment  had  not  been  established,  inasmuch  as 
it  had  not  been  proved  that  the  proclamation  and  notice  had  been 
posted  on  every  place  of  public  worship  and  every  police  station 
and  barrack  throughout  tne  entire  county  of  the  city  of  Dublin, 
being  the  district  named  in  the  proclamation.  Counsel  for  the 
crown  and  the  other  side,  contended,  that  in  respect  of  the  posting 
of  the  proclamation  and  notice  required  by  tne  2nd  and  llth 
sections  the  act  was  directory  only,  and  that  sufficient  publicity 
was  given  to  both  documents  by  the  posting  wluch  had  been 
proved.  We  reserved  the  question  as  to  the  sufficiency  of  the 
posting,  for  the  consideration  of  the  judges,  under  the  11  &  12 
Vict.  c.  78,  and  we  left  the  case  to  the  jury,  who  found  the  prisoner 


Ca^e. 


guilty. 
We 


e  postponed  sentence  until  the  question  should  be  considered 
and  decided,  and  in  the  meantime  we  admitted  the  traverser  to 
baiL  (Signed)  N.  Ball, 

Indictment.  County  of  the  city  of  Dublin,  to  wit. — The  jurors  for  our  Ladv 
the  Queen,  upon  their  oath,  do  say  and  present,  that  after  the  20th 
day  of  December,  which  was  in  the  year  of  our  Lord  1847,  to  wit, 
upon  the  18th  day  of  July,  in  the  year  of  our  Lord  1848,  lus 
Excellency  the  Lord-Lieutenant  of  Ireland,  by  and  with  the 
advice  of  the  Privy  Council  of  Ireland,  did,  in  pursuance  and 
execution  of  an  act  passed  in  the  eleventh  year  of  our  Sovereign 
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Lady  the  now  Queen,  intituled  ^*  An  Act  for  the  better  Prevention  Rbo. 
of  Crime  and  Outrage  in  certain  parts  of  Ireland,  until  the  Ist  of  otway. 
December,  1849,  and  to  the  end  of  the  then  next  Session  of  Par-  — 
liament,"  at  Dublin,  in  the  county  of  the  citjr  of  Dublin,  declare  ^q^Tah 
by  proclamation,  then  and  there  duly  published  in  the  DubUn  {ir^md,) 
GazeUej  and  also  then  and  there  duly  posted,  with  an  abstract  of 
the  provisions  of  the  said  act  at  the  foot,  according  to  the  pro- 
visions of  the  said  act,  that  from  and  after  the  20th  day  of  July, 
1848,  in  the  said  proclamation  mentioned,  the  said  act  should  apply 
to  and  be  in  force  for  the  county  of  the  city  of  Dublin.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  ao  further  say  and  pre- 
sent, that  after  tne  said  20th  day  of  July,  named  in  the  said 
proclamation,  and  whilst  the  said  act  was  and  continued  to  be  in 
full  force  and  effect  in  and  for  the  said  county  of  the  city  of 
Dnblin,  to  wit,  upon  the  21st  day  of  July,  1848,  at  Dublin,  within 
the  said  county  of  the  city  of  Dublin,  his  Excellency  the  Lord- 
Lieutenant  of  Ireland  dia,  by  notice  then  and  there  duly  pub- 
lished in  the  Dublin  Gazette^  and  then  and  there  duly  posted 
according  to  the  provisions  of  the  said  act,  require  all  persons  not 
being  justices  of  the  peace,  or  persons  in  Her  Majesty's  naval  or 
military  service,  or  in  the  service  of  the  revenue,  or  in  the  police 
or  constabulary  force,  or  special  constables,  or  persons  duly  Hcensed 
to  kill  game,  or  persons  to  whom  any  licence  had  been  granted 
under  the  said  act,  residing  or  being  within  the  district  included 
in  the  said  proclamation,  that  is  to  say,  within  the  said  county  of 
the  city  of  Dublin,  on  or  before  the  25th  day  of  July,  1848,  to 
deposit  and  leave  at  ,  within  the  said  dis-  xndictment. 

trict,  or  at  the  police  station  or  barrack  nearest  to  his,  her  or  their 
residence,  all  and  every  gun  or  guns,  pistol  or  pistols,  or  other 
fire-arm  or  fire-arms,  and  any  part  or  parts  of  any  gun,  pistol  or 
other  fire-arms,  and  any  sword  or  swords,  cutlass  or  cutlasses,  pike 
or  pikes,  bayonet  or  bayonets,  and  any  bullets,  gunpowder  and 
ammunition,  which  he,  she  or  they  may  have  in  his,  her  or  their 
custody,  power  or  possession.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  fnrther  say,  that  after  the  said  25tn  of 
July,  1848,  in  the  said  notice  mentioned,  and  whilst  the  said  pro- 
damation  was  in  force  and  not  revoked,  and  whilst  the  said  act 
did  ftpply  to  the  said  county  of  the  city  of  Dublin,  Samuel  Otway, 
late  of  James's-street,  in  the  said  county  of  the  city  of  Dublin, 
being  an  evil-disposed  person,  on  the  6th  day  of  August,  in 
the  13th  year  of  the  reign  of  our  said  Sovereign  Lady  the  now 
Queen,  at  Dublin  aforesaid,  within  the  said  county  of  the  city  of 
Dublin,  specified  in  the  said  proclamation  and  notice,  unlawfully, 
knowingly,  and  contrary  to  the  provisions  of  the  siud  act,  had  in 
his  custody,  power  ana  possession,  one  pistol,  fifty-seven  bullets, 
fifhr  ball-cartridges,  and  half-a-pound  weight  of  gunpowder,  then 
and  there  not  being  a  justice  of  the  peace  (as  negativing  the  ex- 
ceptions^ against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity,  and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.     Ajid  the  jurors  aforesaid,  upon  their  oath  Second  count 
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Rbo.  aforesaid^  do  ftirtfaer  say  and  present,  that  after  the  20th  day  of 
(y^\^j  December,  which  was  in  the  year  of  our  Lord  1847,  to  wit,  upon 
— ;- '  the  18th  day^  of  July,  in  the  year  of  our  Lord  1848,  Us  Excellency 
^o^l^^^^ji^  the  Lord  Lieutenant  of  Lreland,  by  and  with  the  advice  of  the 
{ir^nd.)  Privy  Council  of  Ireland,  did,  in  pursuance  and  execution  of  an 
act  passed  in  the  1 1  th  year  of  the  reign  of  our  Sovereign  Lady  the 
now  Queen,  intituled  ^^  An  act**  (as  in  the  1st  count)  at  Dublm,  in 
the  county  of  the  city  of  Dublin,  declare  by  proclamation,  then 
and  there  duly  published  in  the  Dublin  Gazette  (and  then  and  there 
duly  postedy  with  an  abstract  of  the  provisions  of  the  said  act  at  the 
foot,  according  to  the  provisions  of  the  said  act),  that  from  and  after 
the  20th  day  of  July,  1848,  in  the  said  proclamation  mentioned, 
the  said  act  should  apply  to,  and  be  in  force  for,  the  county  of  the 
city  of  Dublin.  And  the  jurcrs  aforesaid,  upon  their  oath  afore- 
said, do  further  say,  that  after  the  said  20th  day  of  July,  1848,  and 
whilst  the  said  proclamation  was  in  force,  and  not  revoked,  and 
whilst  the  said  act  did  apply  to  the  said  county  of  the  city  of 
Dublin,  the  said  Samuel  Otway,  on  the  said  6th  day  of  August, 
in  the  1 3th  year  of  the  reign  of  our  said  Sovereign  Lady  the  now 
Queen,  at  Dublin  aforesaid,  in  the  said  county  of  the  city  of 
Dublin  aforesaid,  specified  in  the  said  proclamation,  unlawfully, 
knowingly,  and  contrary  to  the  provisions  of  the  said  act,  did  carry 
and  have,  within  the  said  county  of  the  city  of  Dublin,  elsewhere 
than  in  his  dwelling-house,  to  wit,  on  the  person  of  him  the  said 
Samuel  Otway  aforesaid,  in  the  said  county  of  the  city  of  Dublin 
aforesaid,  one  pistol,  fif);yH9even  bullets,  fifty  ball-cartridges,  and 
half-a-pound  weight  of  gunpowder,  the  said  Samuel  Otway,  then 
and  there  not  being  a  justice  of  the  peace,  and  not  being  a  person 
in  Her  Majesty's  navsd  or  military  service,  or  in  the  coast-guard 
service,  or  in  the  service  of  the  revenue,  or  in  the  police  or  con- 
stabulary force,  and  not  being  a  special  constable,  or  a  person  duly 
licensed  to  kill  game,  and  not  being  a  person  to  whom  a  licence 
was  granted  under  the  said  act,  and  not,  &c,  against  the  peace, 
&c.,  and  contrary  to  the  form  of  the  statute,  &c. 
Anument  of  John  Adye  Curran,  for  the  prisoner. — The  indictment  contains 
irwnn!^^^^  two  counts:  the  1st,  in  substance,  that  the  prisoner,  on  the  day  in 
question,  had  in  his  custody,  power  and  possession,  certain  fire-arms 
and  ammunition,  he  not  being  a  person  within  any  of  the  exceptions 
contained  in  the  act  11  &  12  Vict,  c  2,  and  not  being  a  person  to 
whom  a  licence  to  carry  arms  had  been  granted  under  said  act;  the 
2nd  count,  in  substance,  that  he  had  same,  on  the  day  in  ques- 
tion, elsewhere  than  in  his  dwelling-house,  that  is  to  say,  upon  his 
Eerson,  he  not  being  within  any  of  the  said  exceptions,  and  not 
aving  a  licence  to  carry  arms  as  aforesaid.  The  1st  count  is  framed 
under  the  12th  sect,  of  the  act  1 1  Vict  c  2 ;  the  2nd  count  is  framed 
under  the  9th  sect  of  the  same  act  The  fact  that  the  prisoner  had 
the  arms  in  liis  possession  on  the  day  in  question  was  proved  at  the 
trial,  but  the  crown  failed  in  proving  the  l^al  postii^  of  the  Lord 
Lieutenant's  proclamation,  and  of  the  abstract  and  notice  as  required 
by  the  act     The  proclamation  comprised  the  entire  of  the  county 
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of  the  city  of  Dublin,  and  the  poeting^  was  proved  to  have  been  Bso. 
made  in  certain  pkces  within  the  A  division  of  police  of  the  Dublin  qtwat 
metropofiay  beiw  but  a  part  of  the  county  of  the  city  of  Dublin.  — ^  ' 
The  preamble  of  the  act  recites  that  "  in  consequence  of  the  pre-  ^J^^^^ 
valence  of  crime  and  outrage  in  certain  parts  of  Ireland,  it  is  neces-  {jrSutnd.) 
sary  to  make  provision  for  the  better  prevention  thereof," — not  for 
the  punishment  thereof.  The  2nd  sect,  of  the  act  directs  ^^  that 
printed  copies  of  every  proclamation  issued  under  this  act  shall  be 
posted  on  or  near  the  doors  of  aU  places  of  public  worship,  and  of 
every  police  station  and  barrack  within  the  district  named  in  such 
pradamathn  ;  and  at  the  foot  of  every  copy  of  any  such  first-men- 
tioned procliunation  so  posted  as  aforesaid,  an  abstract  of  the  pro- 
rakma  of  this  act  shall  be  printed  for  the  information  of  all  persons 
sflected  by  the  enactments  here  contained."  The  substance  of  the 
11th  sect,  is,  that  **  from  and  after  the  day  named  in  such  procla- 
mation, it  shall  be  lawful  for  the  Lord  Lieutenant,  &c  by  notice 
to  be  published  in  the  Dublin  Gazette^  and  posted  as  thereinbefore 
menOaned,  to  require  all  persons  (not  therein  excepted  or  duly 
licensed,)  residii^  within  such  proclaimed  district,  or  any  part 
thereof,  on  or  berore  a  day  to  be  named  in  such  notice,  to  deposit 
and  leave  at  a  place  or  places  to  be  named  in  such  notice,  or  at  the 
nearest  poUce  station  or  barrack,  any  fire-arms,  ammunition,  &c 
which  he,  she  or  they  might  have  m  his,  her  or  their  custody, 
power  or  possession."  No  offence  could  be  committed  under  the 
act  unless  the  proclamation,  abstract,  and  notice  shall  have  been 
posted  on  or  near  to  the  doors  of  all  places  of  public  worship,  and 
of  every  police  station  and  barrack,  within  the  district  named  in 
the  proclamation. 

DoHERTT,  C.  J. — It  was  proved  that  the  posting  took  place  in 
a  certain  portion  of  the  district  comprised  in  the  proclamation,  and 
there  was  no  proof  one  way  or  other  with  respect  to  the  remaining 
portion  of  that  district. 

Cvrran. — To  sustiun  the  1st  count,  the  averment  of  the  posting 
contained  in  the  indictment  is  material,  and  not  merely  matter  of 
inducement;  and  the  averment  that  the  notice  was  duly  posted 
Qccordinff  to  the  provisions  of  the  act  must  be  fully  borne  out  in  proof 
before  a  legal  conviction  can  be  had  upon  the  Ist  count.  In  the 
2nd  count  the  posting  of  the  notice  is  also  averred. 

The  Attomey-GenerdL — The  offence  contemplated  by  the  2nd 
count  does  not  require  the  posting  of  the  notice  at  all. 

Curran^ — But  having  averred  the  posting  of  the  notice  in  the 
2nd  count,  it  becomes  necessary  to  prove  the  averment  as  laid,  and 
that  will  take  the  case  out  of  the  9th  sect,  of  the  act,  and  bring  it 
within  the  12th  section. 

Ball,  J. — The  evidence  given  on  the  part  of  the  crown  may 
have  been  sufficient  to  sustain  the  2nd  count,  though  not  sufficient 
to  sustain  the  1st  count. 

Curran. — ^Why  did  the  Legislature  insert  in  the  act  the  words 
*^aU^  and  '^  evay^  but  for  the  information  of  ^^aff"  persons  to  be 
affected  by  the  act  ?    Would  the  publication  in  the  Dublin  Crozette 
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Bbo.        of  the  proclamation^  or  of  the  notice,  be  sufficient  without  the 
Otway.      posting  of  them  in  the  manner  directed  by  the  act?    Where  is  the 
— -        limit  to  be  put  ?    It  may  be  contended  that  they  were  substantialfy 
^OutmTji^  jKwted  according  to  the  act :  this  is  a  penal  act,  requiring  notifica- 
{irtiand.)     tion  of  its  provisions.     It  is  not  a  statute  to  be  noticed  by  all  per- 
sons, but  it  is  the  Lord  Lieutenant's  proclamation  which  makes  its 
provisions  have  the  effect  of  a  law.  Take,  for  example,  the  counties 
of  Cork  or  Mayo,  where  the  baronies  are  forty  or  fifty  miles  ofi. 
If  the  entire  county  were  proclaimed,  would  posting  in  one  barony 
be  a  sufficient  notification  to  all  persons  that  might  be  affected  by 
the  provisions  of  the  act?     Suppose,  in  such  a  case,  the  arms  were 
required  by  the  notice  to  be  delivered  up  on  the  day  next  after 
posting  of  the  notice.  The  word  "  shaU"  is  used  in  the  2nd  section, 
not  the  words  **  shall  or  may ;"  and  where  the  word  "  shall"  is  used 
the  act  is  construed  to  be  mandatory^  not  directoryy  as  an  act  is 
sometimes  construed  where  the  words  ^^  shall  and  may**  are  used. 
The  posting  of  the  notice,  as  required  bv  the  act,  constitutes  the 
basis  of  the  offence,  and  without  such  posting  there  can  be  no  offence, 
and  no  penalty  can  be  incurred. 

Blackbubne,  C.  J. — That  may  be  true  as  to  the  Ist  count, 
which  is  framed  under  the  12th  sect. ;  but  the  2nd  count  is  framed 
under  the  9th  section. 

Ball,  J. — There  is  no  posting  of  the  notice  averred  in  the  2nd 
count ;  if  it  were,  it  would  be  surplusage. 

CurraTL — The  2nd  sect  of  the  act  requires  the  posting  of  the 
proclamation  and  abstract  to  be  made  on  or  near  the  doors  of  all 
places  of  public  worship,  and  of  every  police  station  or  barrack 
within  the  proclaimed  (ustrict;  the  llth  sect  requires  the  posting 
of  the  notice  to  be  had  in  the  same  manner  as  before  directed  by 
the  2nd  sect  as  to  the  proclamation  and  abstract  Would  posting 
of  the  notice  in  the  Lower  Castle-yard  be  sufficient,  and  there  is  a 
place  of  public  worship  there,  and  a  police  barrack  ?  If  not,  where 
IS  the  limit  to  be  put?  Would  publication  in  the  Gazette  be 
sufficient  ? 

PfiKRiN,  J. — It  was  conceded  by  the  Crown  at  the  trial  that  the 
posting  was  not  had  on  all  the  places  specified  in  the  statute,  but 
It  was  contended  on  the  part  of  the  Crown  that  the  statute  in  that 
respect  was  only  directory.  The  indictment  contains  an  averment 
that  the  proclamation  and  abstract  were  ^'  duly  posted  according  to 
the  provisions  of  the  act,"  and  your  argument  is,  that  the  Crown 
were  bound  to  prove  that  averment ;  and  that  part  of  the  indict- 
ment cannot  be  severed  as  in  Bristow  v.  Wight  (Douglas,  665),  but 
the  whole  averment  must  be  proved  as  laid,  though  perhaps  it  was 
not  necessary  to  have  introduced  that  averment  into  the  indict- 
ment 

Curran. — The  21st  sect  of  the  statute  makes  the  production  of 
the  Dublin  Gazette  conclusive  evidence  of  the  issuing  of  the  procla- 
mation, &c  but  it  does  not  make  it  evidence  of  the  posting  of  any 
of  those  documents,  nor  could  it  do  so.  The  act  is  mancfatory  as 
to  the  posting,  and  therefore  the  provisions  of  the  act  as  to  the 
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postiiig  must  be  complied  with  to  the  fullest  extent  If  it  were  Bbo. 
only  directory,  there  need  be  no  posting  at  all  of  the  proclamation,  Otwat. 
abstract,  or  notice ;  but  if  it  be  mandatory,  then  the  posting  is  — ; 
compulsory,  and  must  be  made  according  to  the  provisions  of  the  ^[J^^^/ 
statute  in  their  full  extent.  It  was  the  manifest  intent  of  the  {Ireland.) 
statute  that  no  person  should  be  deprived  of  the  undoubted  right 
of  every  British  subject  to  carry  arms,  unless  the  terms  of  uiis 
statute,  in  derogation  of  that  right,  shall  be  strictly  complied  with. 
In  Damson  v.  GiU  (1  East,  64),  where  the  word  ^'  shair  alone  was 
employed  in  an  act  of  Parliament,  Lord  Kenyon,  in  his  judgment 
(p.  72),  savs  "  the  words  of  the  act  are  peremptory,  *  that  the  forms 
of  procee<iings  set  forth  in  the  schedule  annexed  shall  be  used  (not 
the  usual  words  shall  and  may)  on  all  occasions,  with  such  additions 
or  Tariations  (mly  as  may  be  necessary  to  adapt  them  to  the  exi- 
gencies of  the  case.'  I  cannot,  therefore,  say  that  these  words  are 
merely  directory."  Dwarris  on  Statutes  (p.  704)  lays  down  the 
duty  of  a  judge,  in  construing  an  act  of  Parliament,  to  be,  '^  in  a 
land  jealous  of  its  liberties,  to  give  effect  to  the  expressed  sense, 
or  words,  of  the  law,  in  the  order  in  which  they  are  found  in  the 
act,  and  according  to  their  fair  and  ordinary  import  and  under- 
standing." And  in  The  King  v.  The  Inliahitants  of  Barham 
(8  Bam.  &  Cr.  99),  Lord  Tenterden,  in  his  judgment  (p.  104), 
says,  ^'  our  decision  may,  perhaps,  in  this  particular  case,  operate 
to  defeat  the  object  of  the  59  Geo.  3 ;  but  it  is  better  to  abide  by 
this  consequence  than  to  put  upon  it  a  construction  not  warranted 
by  the  words  of  the  act,  in  order  to  give  effect  to  what  we  may 
suppose  to  have  been  the  intention  of  the  Legislature.''  And  in 
The  Sussex  Peerage  case  (11  CI.  &  Fin.  86),  Lord  Chief  Justice 
jHndal,  in  his  judgment  (p.  143),  says,  "  the  only  rule  for  the  con- 
struction of  acts  of  Parliament  is,  that  they  should  be  construed 
according  to  the  intent  of  the  Parliament  which  passed  the  act  If 
the  words  of  the  statute  are  in  themselves  precise  and  unam- 
biguous, then  no  more  can  be  necessary  than  to  expound  those 
words  in  their  natural  and  ordinary  sense.  The  words  themselves 
alone  do,  in  such  case,  best  declare  the  intention  of  the  lawgiver." 
And  in  The  Mayors  Sfc.  of  Salford  v.  Ackers  (16  Mee.  &  Wels.  85), 
Bolfe,  B.,  in  his  judgment  (p.  93),  says,  ^^no  doubt  there  may  be 
such  di£5culties ;  but  they  are  difHculties  which  those  who  obtained 
the  act  have  brought  on  themselves,  and  cannot  in  any  way  be 
allowed  to  affect  third  persons.  They  are,  moreover,  difficulties 
which  exist  in  precisely  the  same  force  and  extent,  whatever  be 
our  dedsion  on  tnis  demurrer." 

Ball,  J. — In  the  2nd  count  there  is  an  averment  of  the  posting 
of  the  proclamation  and  abstract,  but  not  of  the  notice. 

Blackburne,  C.  J. — An  indictment  which  follows  the  words 
of  the  statute  is  a  good  indictment,  and  for  the  offence  contem- 
plated by  the  9th  section  it  is  not  necessary  to  aver  any  posting  at  all. 

DoHEBTY,  C.  J. — ^By  the  manner  in  which  the  averment  has 
been  made  in  the  2nd  count,  has  the  posting  of  the  proclamation 
been  stated  as  forming  a  necessary  ingredient  in  the  offence  ? 
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Rbo.  Curran. — The  prisoner  has  been  convicted  of  having  arms  in  his 

Otway  possession  after  the  posting  of  the  notice;  he  might  have  had  some 
— -  other  defence  if  the  indictment  had  been  otherwise  framed.  The 
^JJ2S!j«^c/  averment  in  the  2nd  count  of  the  posting  of  the  proclamation  and 
{ireiatid.)  abstract,  and  of  the  notice,  is  all  one  general  averment,  and  after 
conviction  no  part  of  it  can  be  rejected  as  surplusage.  [Black- 
BURNE,  C.  J. — If  the  posting  of  the  notice  be  of  the  essence  of  the 
crime  contemplated  by  the  9th  section,  your  position  would  be 
correct.]  It  is  a  material  averment  in  both  counts  that  the  procla- 
mation was  dull/  posted,  and  the  crown  are  bound  to  prove  that  it 
was  posted  in  the  manner  required  by  the  2nd  section.  [Ball,  J. — 
The  9th  section  does  not  mention  anything  of  the  publication  of 
the  proclamation  in  the  Gazette.  Do  you  mean  to  contend  that 
the  indictment  would  be  bad  if  it  only  stated  the  offence  to  have 
been  committed  after  the  issuing  of  the  proclamation  ?  Black* 
BURNE,  C.  J. — The  words  "  such  first-mentioned,"  which  occur  in 
the  subsequent  sections,  import  that  the  proclamation  was  duly 
published.  Ball,  J. — The  proclamation  mentioned  in  the  1st 
section  is  a  proclamation  to  be  published  in  the  Dublin  GazetteS\ 
It  is  a  proclamation  '^  to  be^  published ;  it  is  a  document  not  com- 
plete until  publication.  [Blackburne,  C.  J. — It  could  not  be  a 
proclamation  until  it  was  published  in  the  Gazette:  there  is  no 
such  thing  as  a  private  proclamation.]  There  are  many  cases  in 
criminal  pleading  in  which  it  is  necessary  that  more  should  be 
averred  than  the  mere  words  of  the  statute  creating  the  offence ; 
Curran  for  the  «^«  ff^'9  ^^  ^^  case  of  an  indictment  for  false  pretences.  [Perrin, 
prisoner.  J, — By  the  2 1st  section  it  is  enacted  "that  the  production  of  the 

Dublin  Gazette^  purporting  to  be  printed  by  the  Queen's  printers, 
containing  the  publication  of  any  proclamation,  warrant,  or  notice 
under  this  act,  shall  be  deemed  and  taken  to  be  conclusive  evidence 
in  all  courts  of  justice  in  Ireland  of  all  such  facts  and  circumstances 
as  were  or  shall  be  necessary  to  authorize  the  issuing  of  any  such 
proclamation,  warrant,  order,  or  notice ;  and  every  such  proclama- 
tion, warrant,  order,  and  notice  shall  be  deemed  and  taken  in  all 
such  courts  respectively,  to  all  intents  and  purposes  whatsoever,  to 
have  been  issued  in  conformity  with  this  acf  Is  not  the  produc- 
tion of  the  Gazette  sufficient  evidence  of  the  publication  of  the  pro- 
clamation ?  If  there  were  one  thousand  places  of  public  worsnip, 
would  the  omission  to  have  posted  the  proclamation  on  one  of  them 
be  fatal  ?]  The  argument  ab  inconvenienti  is  not  allowed  to  prevail 
in  criminal  cases.  [Perrin,  J. — What  the  Legislature  intended  is 
to  be  collected  from  the  language  they  have  used.]  If  the  indict- 
ment only  averred  the  issuing  of  the  proclamation,  would  the  pro- 
duction of  the  Dublin  Gazette  be  sufficient  proof  to  convict  a 
prisoner  upon  an  indictment  framed  under  the  9th  section?  Clearly 
not ;  it  would  be  repugnant  to  the  letter  as  well  as  to  the  spirit  of 
the  act  [Blackburne,  C.  J. — The  question  of  the  manner  of 
pleading  this  act  of  Parliament  is  quite  distinct  from  the  evidence 
which  may  be  necessary  to  support  a  count  correctly  framed  upon 
the  act  A  count  is  good  if  it  follow  the  words  of  the  act  of  !Par- 
liament  creating  the  offence.] 
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2%^  Attorney-General,  for  the  crown. — The  particular  case  now  Reo. 
before  the  court,  is  not,  perhaps,  of  great  importance  with  respect  qtwat 
to  the  party  who  has  been  convicted,  but  it  is  necessary  for  the  — ^ 
future  guioance  of  the  crown  with  respect  to  proceedings  under  ^Q^^^^'^ct 
this  act,  that  this  question  should  be  settled.  The  offences  stated  {Ireland.) 
in  the  two  counts  of  the  indictment  are  quite  distinct.  The  2nd 
cbnnt  is  framed  on  the  9th  section  of  the  act  for  having  arms  and 
ammunition  elsewhere  than  in  the  dwelling-house,  that  is  to  say, 
on  the  person,  contrary  to  the  form  of  statute  in  such  case  made 
and  provided;  and,  if  the  conviction  can  be  sustained  upon  the 
2nd  count,  it  will  not  be  necessary  on  the  part  of  the  crown  to 
argue  the  sufficiency  of  the  1st  count.  The  offence  charged  in  the 
2nd  count  follows  the  precise  terms  of  the  act;  the  Ist  section 
enacts  that  from  and  after  a  day  to  be  named  in  such  proclamation  as 
there  before  described^  the  act  shall  apply  to  any  county,  county 
of  a  city,  &c. ;  the  9th  section  enacts  that  from  and  after  the  day 
named  in  such  proclamation,  and  thenceforth  during  all  the  time 
for  which  such  proclamation  shall  be  in  force,  it  shall  not  be  lawful 
for  any  person  whomsoever,  except  those  particularly  named,  to 
carry  or  have  within  the  district  specified  in  the  proclamation, 
elsewhere  than  in  his  dwelling-house,  any  arms  or  ammunition,  Ac 
Circumstances  might  happen  m  which  it  might  be  desirable  to  pre- 
vent parties  carrying  arms  in  the  open  streets,  while  they  might 
be  permitted,  under  certain  restrictions,  to  have  arms  in  their 
houses.  It  was  the  unlicensed  carryii^  of  arms  in  the  open  streets  ^[J^l^^'  ^^ 
that  the  9th  section  contemplated  to  restrain.  If  in  addition  it  Gentnl  for  the 
was  deemed  necessary  to  caU  in  the  arms^  then  a  notice  to  surren-  ^^^^• 
der  the  arms  before  a  given  day  to  be  named  in  such  notice  was  to 
be  given  under  the  lltn  section,  and  unless  a  license  were  obtained 
under  the  9th  section,  or  the  arms  were  surrendered  under  the 
llth  section,  the  bare  possession  of  arms,  after  the  requisites  of 
the  statute  had  been  comjdied  with  by  the  Executive  Government, 
became  an  offence  within  the  meaning  and  terms  of  the  act.  For 
the  first  offence,  a  proclamation  was  requisite;  for  the  second 
offence,  something  further,  namely,  a  notice  to  caU  in  the  arms.. 
The  2nd  count  is  framed  on  the  9th  section,  and  does  not  therefore 
require  any  notice  at  all  to  constitute  an  ofience  against  that  sec- 
tion. l^Curran. — The  language  of  the  2nd  count  is,  "after  the 
2(>th  day  of  July,  1848,  in  the  said  notice  mentioned^  and  as  this  is 
the  first  time  that  there  is  any  mention  of  a  notice  in  the  2nd 
count,  the  words  said  notice  must  be  taken  to  refer  to  the  notice 
mentioned  in  the  1st  count  Ball,  J. — The  introduction  of  the 
notice  in  the  2nd  count  is  not  a  necessary  ingredient  to  create  the 
offence  aimed  at  by  the  2nd  count.  Blackburn,  C.  J. — The 
substance  of  that  part  of  the  2nd  count  is  merely  to  give  the  date 
of  the  proclamation.]  The  1st  section  provides  ^^  that  after  a  day 
to  be  named  in  such  proclamation,  the  act  shall  apply  to  the 
county  of  a  city;"  not  after  a  day  upon  which  the  proclamation 
should  have  been  posted;  the  act  is  to  take  effect  upon  the  day 
named  in  the  proclamation.    The  2nd  section  provides  that  printed 
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Reg.        copies  of  every  proclamation  issued  under  the  act,  shall  be  posted 
Otway       ^^  ^^  ^^^  *^  ^^^  doors  of*  all  places  of  public  worship,  and  every 
— ;        police  station  and  barrack  witmn  the  district  named  in  the  procla- 
^uirMe^Acf  ^^^^^^y  together  with  an  abstract  of  the  act  for  the  information  of 
(Ireland.)     all  persons  affected  by  the  provisions  of  the  act,  in  analogy  to  the 
ancient  practice  of  requiring  acts  of  Parliament  to  be  read  in 
churches  and  chapels,  and  at  Quarter  Sessions,  for  the  information 
of  those  that  might  be  affected  by  them.     There  is  nothing  in  the 
2nd  section  which  renders  a  posting  of  the  proclamation  necessary 
to  be  proved  in  order  to  bring  a  party  within  the  terras  of  the  act 
which  is  put  in  force  as  against  him  by  the  mere  issuing  of  the 
proclamation.     The  9th  section  enacts  that  after  the  day  named  in 
such  proclamation  it  shall  not  be  lawful  for  any  person  whomsoever 
(unless  excepted)  to  carry  arms.     This  is  the  offence  chained  in 
the  2ud  count  of  the  indictment.     If  the  Legislature  intended 
that  the  posting  of  the  proclamation  on  or  near  to  the  doors  of  all 
places  of  public  worship,  &c.,  should  have  been  a  necessary  ingre- 
dient in  creating  an  offence  against  the  act,  the  statute  would  have 
been  worded  in  this  manner,  viz.,  that  after  the  day  named  in  the 
proclamation,  and  after  the  posting  of  the  proclamation  as  therein  before 
mentioned,   the   offences  against  the   statute   should   be   created. 
[Ball,  J. — The  2nd  section,  which  enacts  that  the  proclamation 
shall  be  iK)sted  in  the  manner  therein  directed,  does  not  enact  that 
the  posting  shall  be  had  on  or  before  a  given  day,  and  would  seem 
therefore  to  be  only  directory.]     The  act  was  intended  to  affect 
GenenOfor^Se  ^^Y  ^  certain  class  of  persons,  and  the  posting  was  introduced,  not 
CYown.  for  the  purpose  of  creating  the  offence,  but  for  the  purpose  of 

giving  notice  to  such  persons  of  their  liability  to  punishment  after 
the  issuing  of  the  proclamation.  If  posting  of  the  proclamation 
were  a  necessary  ingredient  in  the  offence,  it  should  have  been 
made  before  the  day  named  in  the  proclamation  for  the  act  to  take 
effect.     Suppose  an  omission  to  post  the  proclamation  should  take 

Elace  by  reason  of  the  death  of  the  partv  employed  to  post  it, 
etwecn  the  day  on  which  the  posting  should  have  taken  place  and 
the  day  of  the  act  taking  effect,  no  subsequent  posting  of  the  pro- 
clamation would  be  sufficient;  therefore,  if  posting  was  an  ingre- 
dient in  the  offence,  it  should  have  taken  place  before  the  day 
named  for  the  act  to  take  effect.  [Perrin,  J. — Is  not  that  the 
natural  meaning  and  effect  of  the  act?  Ball,  J. — If  posting 
were  a  necessary  ingredient  in  creating  the  offence,  then  there 
should  be  a  day  named  on  which  the  posting  should  have  taken 
place.  Jackson,  J. — The  construction  contended  for  on  the  part 
of  the  crown  is,  that  after  the  publication  of  the  proclamation,  the 
day  named  in  it  is  certified  to  all  the  world.]  Suppose  an  act  of 
Parliament  were  to  direct  that  certain  acts  or  omissions  shall  con- 
stitute an  offence,  if  they  take  place  on  or  before  the  Ist  day  of 
January,  1851,  and  that  the  act  then  went  on  to  enact  that  the  act 
itself  should  be  read  in  all  churches  and  chapels,  the  reading  of  the 
act  would  not  be  an  essential  ingredient  to  be  averred  in  an  indict- 
ment for  an  offence  against  the  act.     [Jackson,  J. — The  class  of 
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^>erson8  most  likely  to  be  affected  by  the  act  are  those  who  never        ^*®- 
would  hear  of  or  see  the  Dublin  Gazette.     Is  not  publication  by      Otwat. 
post,  therefore,  a  reasonable  precaution  on  the  part  of  the  Legis-        ~~7 
lature?3    The  presumption  of  law  is,  that  everybody  is  acquainted   ouirag^Aet 
with  the  contents  of  an  act  of  Parliament.     [Perrin,  J. — Lord    (Ireland.) 
Tenterden  has  said,  "  God  forbid  that  that  should  be  the  law.*^ 
There  is  no  direct  authority  to  govern  this  case ;  the  express  point 
does  not  appear  to  have  been  even  raised  before;  but,  in  all  the 
cases  of  prosecutions  and  offences  under  the  act,  which  have  been 
instituted  upon  the  several  circuits  in  Ireland,  there  never  was 
proof  attempted  to  be  given  of  posting  in  all  places  of  public 
worship,  &C.,  in  the  proclaimed  counties,  or  districts  of  counties ; 
and  several  cases  have  occurred  of  prosecutions  for  offences  under 
the  act,  in  the  county  of  the  city  or  Dublin,  in  which  the  parties 
pleaded  guilty,  and  this  point  never  was  thought  of.     If  a  county 
at  large  be  proclaimed,  according  to  the  argument  of  the  prisoner  s 
counsel,  it  would  be  necessary  to  prove  that  eveiy  place  of  public 
worship,  and  every  police  station  and  barrack,  within  the  county  at 
large,  had  been  posted.     [Ball,  J. — If  the  posting  of  the  notice 
mentioned  in  the  1 1th  section  be  a  necessary  ingredient  to  create 
the  offence  contemplated  by  the  12th  section,  will  it  not  follow, 
from  analogy,  that  the  posting  of  the  proclamation  mentioned  in 
the  2nd  section  would  be  a  necessary  ingredient  to  create  the 
offence  contemplated  by  the  9th  section  ?     Uoherty,  C.  J. — No ; 
for  the  posting  of  the  notice  is  made  a  necessary  ingredient  in 
the   constitution   of  the   offence  contemplated  by   the    12th   sec-  qIJS,^™^© 
lion ;  but  the  posting  of  the  proclamation  is  not  made  a  necessary  Crown. 
ingredient  in  the  other  case.]     By  the  2 1  st  section,  the  production 
of  the  printed  copy  of  the  Dvblin  Gazette  is  made  conclusive  evi- 
dence  of  all   the  preliminary  requisites   for  the  issuing  of  any 
proclamation,  warrant,  order,  or  notice,  having  been  duly  performed, 
and  if  this  indictment  were  for  the  offence  of  having  arms  in  the 
dwelling-house  after  the  day  named  in  the  notice,  this  section 
would  cure  any  defect  with  respect  to  the  proof  of  the  posting  the 
notice.     [Ball,  J. — Does  not  the  2l8t  section  furnish  a  further 
argument?  thus: — "In  order  to  facilitate  the  proof  of  offences 
against  it,  the  act  provides  a  summary  mode  of  proving  the  due 
isguing  of  the  proclamation,"  &c.     If  proof  of  the  posting  of  the 
proclamation,  &c.,  were  necessary  in  order  to  constitute  any  of  the 
offences,  would  not  the  act  have  gone  on  to  facilitate  the  same 
difficult  matter  of  the  posting  in  the  manner  prescribed  by  the 
2nd  section?]     It  is  objected  that  there  is  too  much  averred  in  the 
2nd  count  of  this  indictment.       The  first  count  avers  that,  in 
pursuance   of  the  act,  a  proclamation  was  issued   by  the  Lord 
Lieutenant  in  Council,  and  that,  by  that  proclamation,  certain 
things  were  ordered;  and  then  it  avers  that  the  Lord  Lieutenant 
did,  oy  notice  published  in  the  Dublin  Gazette,  require  all  arms  to 
be  surrendered  on  or  before  a  day  named  in  that  notice.     To  sus- 
tain a  prosecution  upon  this  count,  it  might  be  necessary  to  prove 
the  posting  of  the  notice  as  well  as  the  publication  of  it  in  the 
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&BO.        DvbUn  Gazette^  and  if  it  were,  I  should  be  prepared  to  argue  that 
Otwat.      the  proof  of  the  publication  of  that  notice  in  the  Dublin  CrozetU 
— :        was  sufficient ;  but  the  2nd  count  of  the  indictment  avers  that  on 
Ouirage**Act  ^  givcu  day  the  Lord  Lieutenant,  with  the  advice  of  the  Privy 
{Ireland.)     Council,  did,  in  pursuance  of  the  act,  "by  a  proclamation  duly 
published  in  the  Dublin  Gazette,  and  then  and  there  duly  posted," 
with  an  abstract  of  the  act  at  the  foot,  declare  that  from  and  after 
the  20th  July,  1848,  in  the  proclamation  mentioned,  the  act  should 
apply  to  the  county  of  the  city  of  Dublin;  and  it  then  avers,  that 
after  the  said  20th  day  of  July,  1848,  in  the  said  notice  tnentianed, 
and  whilst  the  proclamation  was  in  force,  and  the  act  applied  to 
the  county  of  the  city  of  Dublin,  the  prisoner  did  carry  arms  and 
anununition  on  his  person  contrary  to  the  act.     The  averment  of 
the  publication  and  posting  of  the  proclamation  in  this  count  is 
only  a  part  of  the  description  of  the  proclamation,  and  as  it  is  not 
a  material  averment,  it  need  not  be  strictly  proved,  it  may  be  re- 
jected as  surplusage.     The  question  in  this  case  is,  whether  the  pro- 
visions of  the  2nd  section  of  the  act  are  directory,  or  whether  they 
constitute  an  essential  ingredient  in  the  offence  created  by  the 
9th  section;    if   they   be   not  essential,  they   need  neither  be 
averred  nor  proved.     In  the  case   of  Samo  and  another  v.   7%« 
Queen  (2  Cox's  C.  C.  178),  in  error  from  the  Queen's  Bench, 
the  13th  section  of  the  act  for  establishing  the  Central  Criminal 
Court  (4  &  5  WilL  4,  c.  36),   which  provides  that  no  indict- 
ment for   misdemeanor  shall  be  presented   to   the  grand  jury 
G«flna^1£0  under  that  act,   unless  the  prosecutor  be    bound  by  recogni- 
Grown.  zance  to  prosecute,  or  the  accused  be  committed  to  or  detained 

in  custody,  or  bound  by  recognizance  to  appear,  is  only  directory, 
and  consequently  the  court  under  that  act  was  held  to  have  juris- 
diction, although  it  did  not  appear  on  the  indictment  or  record 
that  any  of  those  matters,  so  provided  for  by  the  13th  section,  had 
been  done.  Parke,  B.  says,  ^^  the  question  is,  whether  the  13th 
section  contains  matters  conditional,  or  which  are  only  directory ;" 
and  again  he  says,  ^^  the  court  have  not  the  least  doubt  that  the 
13th  section  of  this  act  is  only  directory,  and  that  the  objection  is 
one,  therefore,  which  does  not  affect  the  jurisdiction  of  the  Central 
Criminal  Court."  Hill,  assignee  of  White  v.  Heale  §•  others  (2  Bos. 
&  Pul.  N.  R.  196),  was  an  action  for  money  had  and  received  by 
defendant,  to  the .  use  of  the  plaintiff,  as  assignee  of  White,  a 
bankrupt.  The  commission  was  sued  out  upon  the  affidavits  of 
four  petitioning  creditors,  whose  debts  did  not  appear,  on  the 
face  of  those  affidavits,  to  amount  to  200^,  and  it  was  held  that 
the  commission  was  not  void,  the  provision  in  the  statute  re- 
jecting such  affidavits  being  directory  only,  and  not  conditionaL 
As  to  the  introduction  of  unnecessary  averments,  if  anything 
be  introduced  unnecessarily  it  may  be  rejected:  {Rex  v.  Jones 
2  B.  &  AdoL  611).  This  was  an  indictment  on  the  9  Geo.^  4, 
c.  41,  s.  30.  The  29th  section  directed  that  no  person,  not 
being  a  parish  patient,  should  be  received  into  any  house  for  the 
reception  of  insane  persons  in  England  without  a  certificate,  in 
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the  manner  required  by  the  act.     Sect.  30  provides  that  every        Rbo. 
certificate  for  the  confinement  of  any  person  in  such  house  should      otwat. 
be  signed  by  two  medical  practitioners,  who  should  have  separately        — - 
visited  and  personally  examined  the  patient.     It  then  prescribes  ^o^^^^c{ 
the  several  particulars  to  be  stated  in  such  certificate,  and  enacts    {Ireland.) 
that  "  any  person  who  should  knotoingly  and  with  intention  to  deceive 
sign  any  such  certificate  imtruly  setting  forth  any  such  particulars 
required  by  that  act,  should  be  deemed  guilty  of  a  misdemeanor." 
It  then  went  on  to  provide   that   ^^any  physician,    surgeon  or 
i4)othecary,  who  should  sign  or  give  any  such  certificate,  without 
having  visited  and  personally  examined  the  individual  to  whom  it 
rdated,  should  be  deemed  guilty  of  a  misdemeanor."     The  indict- 
ment  stated  that  the  defendant,  beiug  a  surgeon,  did  unlawfully, 
kmnmnfffy,  and  trnth  intention  to  deceive^  sign  a  certain  certificate 
required  bv  the  act  (which  was  particularly  described  in  some  of 
the   counts),   without  having  visited  and  personally  examined  the 
individnal  {not  being  a  parish  patient)  to  whom  such  certificate 
related,  against  the  form  of  the  statute,  &c     The  jury  found  the 
defendant  guilty,  but  neratived  any  intention  to  deceive,  and  a 
special  case  was  reserved  for  the  opinion  of  the  Court  of  Queen's 
Bench ;  the  words  ^^  knowingly  and  with  intention  to  deceive  "  are 
introduced  in  the  first  part  of  the  section  of  the  act  relating  to 
private  persons,  and  are  omitted  in  the  latter  part  of  that  section 
relating  to  physicians,  surgeons  or  apothecaries.     Lord  Tenterden, 
in  his  judgment  (U^id,  p.  614),  says,  ^^  Is  there  anything  for  saying 
that  if  an  indictment  or  a  statute  contains  matter  unnecessary  to  ^^i°fo/£, 
the  description  of  the  offence,  if  it  charges  the  statutable  offence.  Crown. 
and  something  more,  it  is  therefore  not  maintainable?    In  the 
abeence  of  such  authority  this  objection  must  fail."      [Black- 
BUR19E,  C.  J. — The  case  of  Williamson  v.  Allison  (2  East,  446, 
dted  in  Taylor  on  Evidence,  163,  where  the  cases  are  collected, 
and  commented  upon),  is  a  leading  authority  that  surplusage  need 
not  be  proved.     That  was  a  declaration  in  tort  for  breach  of  a 
warranty,  that  some  claret  was  in  a  fit  state  to  be  exported  to 
India,  whereas  it  was  at  the  time,  and  the  defendant  well  knew  it 
was,  in  a  very  unfit  state.     At  the  trial,  no  evidence  was  given  of 
the  defendant's  knowledge,  and  the  verdict  being  for  the  plaintiff^ 
a  motion  was  made  for  a  new  trial,  on  the  ground  that  the  scienter 
having  been  alleged  ought  to  have  been  proved ;  but  the  court 
were  unanimously  of  opinion  that  the  allegation  of  the  scienter  was 
wholly   unnecessary  and  immaterial,  and  therefore  need  not  be 
proved.]     MintorCs  case  (2  East  P.  C.  1021),  the  indictment  for 
setting  fire  to  a  bam,  stated  it  to  be  in  the  night ;  but  it  was  held 
that  it  was  not  material  to  be  proved.    In  Summer's  case  {ibid.  785), 
where  the  indictment  was  for  robbery  near  the  highway,  and  it 
was  proved  to  have  taken  place  in  an  alehouse  in  Smithfield,  the 
conviction  was  held  right;  so  in  Wardles  case  {ibid.),  where  the 
indictment  charged  a  robbery  in  a  field  near  the  highway,  and  the 
jury  found  the  prisoner  guilty  of  robbery,  but  not  near  the  high- 
way.    The  description  of  the  offence  contained  in  the  2nd  count 
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^*<^'        of  this  indictment,   is  only  of  an  offence  committed  after  a  day 
Otwat.      named  in  the  proclamation. 
„    ■—  DoHERTY,  C.  J. — The  act  seems  to  contemplate  one  offence  of 

oSragTA^  having  arms  after  the  issuing  of  a  proclamation,  and  another 
(Ireland,)  offence  of  having  arms  after  the  issuing  of  the  proclamation,  and 
a  notice  to  call  them  in?  Is  there  any  reason  for  requiring  proof  of 
the  posting  of  the  notice  in  the  latter  case,  more  than  the  posting 
of  the  proclamation  in  the  former  ? 
Arsnment  of  Baldwin^  Q.  C.  for  the  crown. — The  reason  for  requiring  proof  of 
for ^ea^£'  *^®  posting  of  the  notice  in  the  latter  case  mav  be  found  in  this, 
that  to  create  the  latter  offence  there  must  be  a  notice  of  the 
issuing  of  the  proclamation,  calling  on  all  persons  to  surrender 
their  arms  on  or  before  a  day  to  be  named  in  the  notice,  and  at  a 
place  to  be  named  therein;  unless,  therefore,  this  notice  were 
posted,  the  parties  to  be  affected  might  not  know  on  what  day,  or 
at  what  place,  the  arms  should  be  surrendered. 
Camn  in  reply.  CurraUy  in  reply. — It  is  clear  that  if  this  be  the  true  construc- 
tion of  the  act,  the  2nd  section  has  no  use  or  value;  the  11th 
section  enacts  that  the  notice  to  call  in  the  arms  shall  be  posted  aa 
before  mentioned,  that  is,  that  the  notice  mentioned  in  the  II th 
section,  and  the  proclamation  mentioned  in  the  2nd  section,  should 
be  posted  alike ;  there  is  no  mention  whatever  of  the  notice  in 
the  2nd  section.  [Blackbukke,  C.  J. — The  9th  and  1 1th  sections 
describe  what  is  to  constitute  the  corpus  delicti  in  each  of  two  dis- 
tinct cases,  but  a  compliance  with  the  terms  of  the  2nd  section  is 
not  required  by  either  the  9th  or  11th  sections;  and  an  indictment 
following  the  terms  of  the  act  with  respect  to  either  offence  is 
good,  without  averring  the  posting  of  the  proclamation ;  it  is  only 
mferentially  it  could  be  sought  to  be  required.  Jackson,  J. — 
Mr.  Curran's  argument  goes  the  length  of  holding  that  the  pro- 
visions of  the  2nd  section  pervade  the  other  sections  of  the  act.] 
The  offence  created  under  the  9th  section  merges  in  that  created 
under  the  12th  section ;  so  soon  as  the  notice  to  call  in  the  arms 
shall  have  been  issued  and  posted  under  the  1 1th  section,  every 
offence  against  the  12th  section  comprised  every  offence  against 
the  9th  section,  and  something  more.  As  to  rejecting  the  aver- 
ment of  the  posting  of  the  proclamation  and  notice,  if  the  notice  of 
the  averment  can  be  rejected  as  surplusage  it  may  be  done,  but 
part  of  an  averment  cannot  be  rejected,  and  part  retained.  The 
averment  in  both  counts  of  this  indictment  is,  '^  that  by  a  procla- 
mation duly  published,  and  then  and  there  duly  posted,"  the  act 
was  put  in  force.  I  submit  that  this  is  one  entire  and  material 
averment,  and  must  be  proved  as  laid ;  and  that  it  is  not  a  divisible 
averment,  nor  can  it  be  rejected  as  surplusage,  either  in  the  whole, 
or  in  part 

December  10,  1849. 
(Before  the  same  Judges,  at  the  same  place.) 
Judgment.         Blackburne,  C.  J. — This  case  was  reserved  under  the  provi- 
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sions  of  the  act  of  11  &  12  Vict.  c.  78^  by  the  learned  judges  who        Rbo. 
presided  at  the  last  commission,  and  has  been  argued  before  us.      otwat 
The  question  arose  on  the  trial  of  an  indictment  which  contained        — ; 
two  counts;  the  Ist  count  on  the  12th  section^  and  the  2nd  count  ^o^^^et 
on  the  9th  section  of  the  act  of  the  11  Vict,  c  2.     The  prisoner    {Ireland,) 
was  convicted,  and  the  question  on  which  we  are  to  decide  is, 
whether  the  proclamation  which  issued  and  was  published  in  the 
Dublin   Gazette^  pursuant  to  the  Ist  section  of  this  act,  should 
have  been  proved  to  have  been  posted  in  the  manner  prescribed  by 
the  2nd  section.     As  it  was  not  contended  before  us  that  such 
proof  had  been  made,  and  as  the  Attorney  and  Solicitor-General 
have  rested  the  case,  and  maintain  that  the  conviction  has  been 
right    on  the  2nd  count,  we  are  not  called  on  to  intimate  any 
opinion  except  on  the  point  to  which  the  case  was  thus  narrowed 
in  the  course  of  the  argument,  namely,  whether  it  was  necessary 
in  sapport  of  the  2nd  count  to  have  proved  a  posting  of  copies  of 
the  proclamation  with  an  abstract  of  the  statute  on  the  doors  of  all 
flaces  of  public  worship,  and  of  every  police  barrack  in  the  pro- 
claimed district     We  are  all  of  opinion  that  the  9th  section  did 
not  make  it  necessary  to  aver  more  than  that  such  a  proclamation 
had  issued  and  been   published,  as   the    1st   section  of  the  act 
requires,  in  the  Dublin  Gazettej  and  therefore  that  the  posting  of 
the  proclamation  is  not  a  fact  that  need  be  averred  or  proved  in 
order  to  warrant  this  indictment  and  sustain  the  conviction  under 
the  9th  section  for  the  offence  of  carrying  or  having  arms  elsewhere 
than  in  his  dwelling-house  by  the  party  charged.    But  there  arises 
another  and  a  different  question,  thus :  the  2nd  count  avers  that  ^"^K™®"*- 
the  Lford-Lieutenant,  by  and  with  the  advice  of  the  Privy  Council 
on  the  20th  July,  1848,  did  declare,  by  proclamation  duly  pub- 
lished in  the  Dublin  Gazette,  and  then  and  there  duly  posted  with 
an  abstract  of  the  act  at  the  foot,  according  to  the  provisions 
of   the   statute,   that  from   and  after  the   said  20th   July,    the 
act  should  be  in  force  in  the  county  of  the  city  of  Dublin ;  it 
is  contended  by  the  prisoner's  counsel,   that   even   though  this 
averment  of  the  postmg   was  not   necessary,   yet   having   been 
made  it  must  be  proved;  on  the  other  hand  the  Attorney  and 
Solicitor-General  contended  that  this  averment  of  the  posting 
of  the  proclamation  not  bein^  necessary   may   be   rejected   as 
surplusage,  and  therefore  that  the  conviction  is  good,  though  the 
posting  was  not  proved.     Though  the  words  I  have  above  trans- 
cribed from  the  indictment  form  consecutive  and  connected  parts 
of  the  same  sentence,  they  are  really  distinct  assertions  of  distinct 
facts — one,  that  the  proclamation  was  published  in  the  Gazette^  the 
other,  that  it  was  posted  according  to  the  provisions  of  the  act. 
These  are  distinct,  independent,  and  unconnected  facts,  that  must 
happen  in  different  ways,  and  by  different  means;  and  must,  if 
material,  be  each  established  by  distinct  and  independent  proof. 
If  the  latter  be  detached  from  the  former,  there  will  still  remain  a 
complete  sensible  averment  of  the  issuing  of  the  proclamation,  and 
its  publication  in  the  Gazette,  which  is  all  the  act  requires,  to  sub- 
ject persons  in  the  proclaimed  district  to  its  operation.     This  is 
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Bbg.        sufficient  to  show  that  this  case  comes  within  the  role  which  the 

Otwat       authorities  establish,  that  if  an  averment  may  be  entirely  omitted 

—        without  affecting  the  charge  against  the  prisoner,  and  without 

^Ou^^Ta^  detriment  to  the  indictment,  it  will  be  considered  surplusage,  and 
{Ireland.)  may  be  disregarded  in  evidence.  This  rule  was  actc^i  on  in  the 
case  of  The  King  v.  Jones  (2  B.  &  Adol.  611);  a  case  which,  as  an 
instance  of  its  application,  fully  sustains  our  opinion  that  the  aver- 
ment of  the  postmg  of  the  proclamation  was  not  necessary,  and 
need  not  therefore  have  been  proved.  It  is  scarcely  necessary  to 
refer  to  the  cases,  of  which  Bristow  v.  fVright  (2  DougL  665)  is 
the  leading  one,  in  which  it  is  held  that,  when  the  whole  of  an 
averment  cannot  be  struck  out  without  getting  rid  of  an  essential 
part,  the  whole  must  be  proved;  but,  in  addition  to  the  reasons  I 
nave  stated  for  holding  the  immaterial  averment  of  the  posting  of 
the  proclamation  to  be  a  distinct  and  independent  one,  I  may 
remark,  that  it  contains  nothing  which  can,  by  any  possibility,  be 
understood  to  explain,  qualify,  or  ?ive  particularity  to  the  material 
and  distinct  averment  of  its  publication  in  the  Dublin  Gazette* 
The  point  reserved  is,  therefore,  ruled  for  the  crown,  the  convic- 
tion on  the  2nd  count  being,  in  our  opinion,  valid. 
Jad^ent  of         Perrin,  J. — At  first  I  thought  there  was  some  difficulty  in 

emn,  .  ^^^  ^^^^  .^  consequence  of  the  two  averments  being  connected 
with  the  word  '^  and,''  but  I  am  satisfied  that  these  are  distinct, 
independent  averments  of  independent  £Eicts,  the  one  essential  to 
the  indictment,  the  other  not  so ;  and  that  the  latter  ou^ht  to  be 
rejected  as  surplusage.  In  the  case  of  Vaules  v.  MUler  (3  Taunt. 
137),  in  an  action  upon  the  case,  an  averment  that  the  plaintiff's 
close,  at  the  time  of  the  injury  was,  and  still  is,  in  the  occupati<Hi 
of  J.  V.  and  H.  V.,  was  held  to  have  been  sufficiently  proved, 
if,  at  the  time  of  the  injury,  it  was  in  their  occupation,  though 
the  tenant  be  since  changed  before  action  brought. 

The  following  certificate  was  signed  by  Bladtbume,  C.  J. : 
Whereas  at  an  adjournment  of  a  Commission  of  Oyer  and 
Terminer  and  General  Graol  Delivery  holden  in  and  for  the  county 
of  the  city  of  Dublin,  in  the  Sessions  House  in  Green-street,  in 
the  said  county  of  the  city  of  Dublin,  on  Thursday  the  twenty- 
fifth  day  of  October,  one  thousand  eight  hundred  and  forty-nine, 
and  in  the  thirteenth  year  of  the  reign  of  our  Sovereign  Lady, 
Victoria,  by  the  grace  of  Gt)d,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  defender  of  the  faith,  and  so  forth, 
before  the  Right  Honourable  Sir  Timothy  O'Brien,  baronet,  lord 
mayor  of  the  said  city  of  Dublin,  the  Honourable  Philip  Cecil 
Crampton,  second  justice  of  Her  Majesty's  Court  of  Queen's 
Bench  in  Ireland,  and  the  Kight  Honourable  Nicholas  Ball,  one  of 
the  justices  of  Her  Majesty's  Court  of  Common  Pleas,  in  Ireland, 
and  other  their  fellows,  justices  and  commissioners  of  our  said 
Lady  the  Queen,  in  and  for  the  whole  county  of  the  city  of  Dublin, 
assigned  by  letters  patent  of  our  said  Lady  the  Queen,  under  the 
great  seal  of  that  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  called  Ireland:  Samuel  Otway,  late  of  the  parish  of  Saint 
James,  was  found  guilty  of  two  several  misdemeanors  charged 
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a0unst  him  in  two  several  counts  of  an  indictment  found  against  Rbo. 
hmi  at  the  said  adjournment  of  the  said  Commission  of  Oyer  and  otwat. 
Tenniner  and  General  Gaol  Delivery.  And  whereas  the  said  — ; 
justices  and  commissioners  before  whom  the  said  Samuel  Otway  ^o^^^^ct 
was  tried,  reserved  a  certain  question  of  law  arising  upon  the  said  {Ireland.) 
trial  for  the  consideration  of  the  justices  of  either  bench  and  the 
Barons  of  the  Exchequer,  in  pursuance  of  the  provisions  of  a  cer- 
tain act  of  Parliament  made  and  passed  in  a  session  of  Parliament 
held  in  the  eleventh  and  twelfth  year  of  the  reign  of  our  said 
Lady  the  Queen,  entitled  "  An  Act  for  the  further  Amendment  of 
the  Administration  of  the  Criminal  Law,**  and  judgment  upon  the 
said  indictment  was  thereupon  respited  in  the  meantime.  These 
are  therefore  to  certify  that  the  said  justices  and  barons  having 
met  at  the  Queen's  Courts,  Dublin,  on  Monday  the  tenth 
day  of  December,  one  thousand  eight  hundred  and  forty-nine ; 
ud  the  Kight  Honourable  James  Henry  Monahan,  Attor- 
ney-Greneral  for  our  said  Lady  the  Queen,  who,  for  our  said 
Lady  the  Queen,  prosecuted  the  said  Samuel  Otway  in  that 
behalf,  appearing  before  the  said  justices  and  barons  so  met  on  the 
said  last-mentioned  day  as  aforesaid  and  counsel  for  the  said 
Saznuel  Otway,  also  appearing,  and  the  said  James  Henry  Monahan, 
Attorney-General,  as  aforesaid,  having  given  the  said  justices  and 
barons  so  met  as  aforesaid,  to  understand  and  be  informed  that  he 
the  said  James  Henry  Monahan,  Attorney-General  as  aforesaid, 
did  not  mean  further  to  proceed  upon  1st  count  of  the  said 
indictment  against  the  said  Samuel  Otway,  or  to  demand  any 
judgment  thereupon ;  it  was  considered  ana  adjudged  by  the  said 
justices  and  barons,  so  met,  that  the  said  Samuel  Otway  was 
properly  convicted  and  found  guilty  upon  the  2nd  count  of  the 
said  indictment,  and  that  judgment  shall  be  given  against  the  said 
Samuel  Otway  upon  the  said  2nd  count  of  the  said  indictment 
at  the  adjournment  of  the  Commission  of  Oyer  and  Terminer  and 
General  Graol  Delivery,  now  holding  in  and  for  the  said  county  of 
the  city  of  Dublin,  at  the  Sessions  House  in  Green-street,  in  the 
said  county  of  the  city  of  Dublin,  before  the  said  Sir  Timothy 
O'Brien,  bironet,  lord  mayor,  as  aforesaid,  the  Right  Honourable 
Loais  Perrin,  third  justice  of  Her  Majesty's  Court  of  Queen's 
Bench  in  Ireland,  and  the  Right  Honourable  John  Richards,  third 
baron  of  Her  Majesty's  Court  of  Queen's  Bench  in  Ireland. 

Dated  this  10th  day  of  December,  1849. 

F.  Blackburne, 
Presiding  Chief  Justice  of  the  said 
justices  and  barons. 
To  the  right  honourable  the  justices  and  com- 
missioners now  presiding  at  the  adjournment 

of  the  Commission  of  Oyer  and  Terminer 

and  General  Gaol  Delivery,  now  holding  for 

the  county  of  the  city  of  Dublin,  and  to  the 

clerk  of  tne  crown  of  the  county  of  the  city 

of  Dublin. 
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COURT  OF  CRIMINAL  APPEAL. 

February  1,  1850. 

(Before  Wilde,  C.  J.,  Alderson,  B.,  Wightman,  J.,  Maule, 

J.,  and  Williams,  J.) 

Reg.  v.  John  Christopher  and  oTHERS.ra) 

Mode  of  taking  depositions  on  charge  of  felony — Questions  put  by  magis' 
trails  derk  in  absence  of  magistrate  and  prisoner — Admissibility  of 
parol  evidence  of  the  answers  given  to  suck  questions — Opportunity  for 
cross-examination — Stat  11  ^r  12  Vict,  c,  42,  s,  17. 

Upon  tke  tried  of  an  indictment  for  felony^  a  witness  for  tke  prosecution 
was  asked  by  the  prisoner's  counsel  wketker  ke  did  not  make  a  certain 
statement  to  tke  magistrate's  clerk  in  answer  to  a  question  put  by  kirn 
in  tke  absence  of  tke  magistrate  and  of  tke  prisoner,  wkilsi  he  {tke 
clerk)  was  writing  out  tke  depositions  from  tke  minutes  of  tke  exami- 
nation and  cross-examination  wkick  had  been  previously  taken  before 
the  magistrate,  and  put  for  tke  purpose  of  making  tke  depositions  more 
complete,  Tke  depositions,  wken  written,  were  afterwards  read  over 
to  the  witnesses,  and  in  tke  presence  of  tke  magistrate  and  tke  prisoner, 
to  wkom  opportunity  of  cross-examining  tkem  was  again  afforded,  the 
witnesses  swore  tkat  tkey  were  true,  and  signed  tkem. 

Held,  tkat  even  if  tke  depositions  so  taken  kad,  wken  resworn,  the  legal 
ckaracter  of  depositions,  tke  prisoner's  counsel  was  entitled  to  cuk  the 
above  question  without  putting  thetn  in,  and  tke  witness  was  bound  to 
answer  it ;  but 

Semble — Tkat  tke  documents  prepared  by  tke  magistrate's  clerk  in  tke 
manner  above  described  had  not  the  legal  character  of  depositions, 

THE  following  case  was  stated  by  the  Recorder  of  Liverpool, 
for  the  opinion  of  the  judges,  under  stat.  11  &  12  Vict,  c  78. 
The  prisoners,  John  Christopher,   John    Smith,   and   George 
Thornton,  were  indicted  at  the  General  Quarter  Sessions,  holden 
Q^^^  in  and  for  tlie  borough  of  Liverpool,  on  the  22nd  dav  of  October, 

1849,  for  felony. 

When  the  prisoners  were  first  brought  before  the  ma^strate, 
and  charged  with  the  felony,  the  witnesses  were  sworn,  examined 
by  the  magistrate  and  cross-examined  by  the  prisoners,  and  written 
minutes  of  the  examination  and  cross-examination  were  made  by 
the  clerk  of  the  magistrate  under  the  inspection  of  the  magistrate. 
These  minutes  were  then  sent  to  the  office  of  the  derk  of  the 

(a)  Reported  by  A.  Biitlbston,  Etq.,  Barrister-at-Law. 
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magistrate,  and  there  delivered  to  a  clerk  named  Tasker,  who  pro-        Reo. 
ceeded  to  write  the  depositions  from  the  minutes.     The  witnesses  christophrr 
attended  in  the  office,  and  in  the  course  of  writing  the  depositions         and 
Tasker  put  some  questions  to  each  of  them  for  the  purpose  of     others. 
rendering  the  depositions  more  correct,  clear  and  complete.     The    Evidence— 
answers  given  to  these  questions  were  inserted  in  the  depositions,    ^^^vontums. 
The  magistrate  was  not  present,  nor  were  the  prisoners,  at  the 
office  of  the  derk  to  the  magistrate. 

The  depositions  having  been  thus  written,  the  witnesses  appeared 
again  before  the  magistrate,  and  in  the  presence  of  the  prisoners 
were  resworn ;  the  depositions  were  read  over  to  them,  and  a  full 
opportunity  was  afforded  for  cross-examination  before  the  deposi- 
tions were  signed  by  the  witnesses. 

Under  these  circumstances  appearing  on  the  trial,  the  counsel 
for  the  prisoners  proposed  to  ask  one  of  the  witnesses  for  the  crown 
the  following  question — "  Did  you  not  tell  Mr.  Tasker  that  you 
were  watching  the  prisoner  Christopher  till  a  quarter  before  one 
o'clock  7"     This  question  was  material  q^^^ 

The  question  had  reference  to  what  was  said  by  the  witness  in 
answer  to  some  question  put  by  Mr.  Tasker,  as  above  stated,  in  the 
course  of  writing  the  depositions,  and  the  witness's  answer  would, 
according  to  the  evidence,  appear  on  the  depositions. 

The  depositions  were  not  read  or  tendered  in  evidence. 

The  counsel  for  the  prosecution  objected  to  the  question  pro- 
poeed^  and  the  question  was  overruled  by  the  court. 

The  prisoners  were  all  convicted  of  felony. 

Judgment  was  postponed,  and  the  prisoners  were  committed  to 
prison  until  it  should  have  been  considered  and  decided  whether  the 
question  proposed  to  be  asked  was  properly  overruled,  and  whether 
the  prisoners  were  duly  convicted. 

Hills,  for  the  prisoners. — The  question  put  to  the  witness  ought  Argument  of 
to  have  been  allowed  whether  the  depositions  were  properly  taken  ^^^1^^^^%*^* 
or  not ;  but  first,  they  were  not  properly  taken.  They  were  not, 
in  point  of  law,  depositions  at  aU,  so  as  to  exclude  parol  evidence 
of  what  the  witnesses  said.  The  objection  to  them  is,  that  they 
were  taken  in  the  absence  of  the  prisoner,  which  is  contrary  both 
to  the  common  law  and  the  statute  law.  Even  before  the  statutes 
of  2  &  3  Phil.  &  M.  c.  10,  and  7  Geo.  4,  c.  64,  required  the 
examination  to  be  taken  in  writing,  the  person  charged  was,  upon 
general  principles,  always  allowed  the  opportunity  of  cross- 
examining  the  witnesses  produced  against  him.  Since  it  has  been 
necessary  to  reduce  the  examinations  into  writing,  it  has  been 
held  samcient  if  the  prisoner  had  the  opportunity  of  cross- 
ezanuning  the  witnesses  at  the  time  of  reading  over  to  them  the 
whole  of  their  depositions.  Thus,  in  R.  v.  Chas.  Smith  (Kuss.  & 
Ry.  339),  the  depositions  were  not  wholly  taken  in  the  prisoner's 
presence,  bat  the  witness  afterwards,  in  his  presence,  was  resworn, 
and  the  depositions  repeated  and  signed,  and  the  judges  held  that 
they  were  admissible,  because  the  prisoner  had  an  opportunity  of 
cross-examining  them  when  they  were  resworn ;  but  some  doubt 
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Reo.        is  thrown  upon  that  decision  by  a  recent  case  of  IL  v.  Johjuom 

CHRisTopHBa  (^  C^*  ^  ^*  ^^'^)«  *^^  which  Flatt,  B.  held,  that  the  witnesaes 
AND        who  make  the  depositions  on  which  a  prisoner  is  committed  upon 
OTHERS.      ^  charge  of  felony  should  be  examined  in  the  prisoner's  presence, 
Evidence—    and  that  he  ought  to  hear  all  the  questions  put  and  answered ; 
Depontioiu.   ^^^^  that.  Consequently,  if  the  magistrate's  clerk,  before  the  arrival 
of  the  magistrates  and  the  prisoner,  examines  the  witnesses  and 
takes  down  what  they  state,  and  when  the  magistrates  and  prisoner 
arriye,  the  depositions  so  taken  are  read  over  to  the  witnesses  in 
the  presence  of  the  magistrates  and  the  prisoner,  and  the  latter 
is  asked  whether  he  has  any  question  to  put  to  them,  such  depo- 
sitions are  illegally  taken. 

Alderson,  B. — The  case  of  R,  v.  C.  Smith  was  tried  by 
Richards,  C.  B.,  at  Newcastle.  I  had  a  note  of  a  case  before 
Chambre,  J.,  at  variance  with  the  decision  of  the  Chief  Baron.  I 
overtook  him  at  Carlisle,  and  showed  him  the  note.  He  delayed 
execution,  and  the  question  was  considered  by  all  the  judges,  who 
were  of  opinion  that  the  ruling  of  Chambre,  J.  could  not  be  sus- 
tained. That  being  so,  the  case  of  R.  v.  Johnson  cannot  be  upheld, 
though  I  am  far  from  saying  that  there  is  not  a  good  deal  m  the 
observations  of  Piatt,  B.  in  that  case. 

Hills.— The  recent  act  (1 1  &  12  Vict.  c.  42,  s.  17,)  requir^  that 
the  statement  of  the  witness  be  taken  on  oath  or  affirmation,  in  the 
presence  of  the  prisoner,  and  put  into  writing. 

Wilde,  C.  J. — It  would  seem  from  the  words  of  the  act  that 
the  prisoner  ought  to  have  an  opportunity  of  comparing  the  written 
statement  with  the  verbal  statement,  wluch  he  cannot  have  if  the 
verbal  statement  was  not  made  in  his  presence. 

Hills. — Sect.  17  is  very  explicit.  Not  only  does  it  say  that  the 
ma^strate  "  shall,  in  the  presence  of  such  accused  person,  who 
shall  be  at  liberty  to  put  questions  to  any  witness  produced  against 
him,  take  the  statement  on  oath  or  affirmation  of  those  who  shall 
know  the  facts  and  circumstances  of  the  case,  and  shall  put  the 
same  into  writing,  and  such  depositions  shall  be  read  over  to  and 
signed-  respectively  by  the  witnesses  who  shall  have  been  so  ex- 
amined, and  shall  be  si^ed  also  by  the  justice  or  justices  taking 
the  same ;"  but  it  provides  that  if,  upon  the  trial  of  the  person  so 
accused,  it  shall  be  proved  that  any  person  whose  deposition  has 
been  taken  is  dead,  or  so  ill  as  not  to  be  able  to  travel,  ^^  and  if, 
also,  it  be  proved  that  such  deposition  was  taken  in  the  presence  of 
the  person  so  accused,  and  that  he  or  his  counsel  or  attorney  had  a 
full  opportunity  of  cross-examining  the  witness,"  then,  if  it  purport 
to  be  signed  by  the  justice,  it  may  be  read  as  evidence,  in  this 
case  the  original  minutes  formed  the  only  deposition  taken  in  the 
presence  of  the  prisoner,  and  they  were  not  signed  as  the  statute 
requires.  The  mere  form  of  reswearing  the  witnesses  does  not 
remove  the  difficulty,  because  the  attorney  or  counsel  may  have 
gone  away,  naturally  imagining  that  the  examination  was  over, 
and  the  prisoner  might  well  presume  that  no  addition  had  been 
made,     x  et,  if  the  witnesses  were  to  die,  or  be  unable  to  attend 
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firom  illness,  the  deposition  would,  under  the  act,  be  evidence  against        Rko. 
the  prisoner.  ^       *• 

MauIjE,  J. — The  statute  makes  their  admissibility  depend  upon        and 
the  prisoner  having  had  "  a  fiiU  opportunity  of  cross-examining."      othebs. 
It  can  hardly  be  said  that  he  had  a  full  opportunity  if  he  did  not    Evidence- 
hear  the  questions  as  well  as  the  answers,  for  the  answer  may  be   ^>^po«<*«w- 
in  the  affirmative  of  a  question  that  propounds  alternatives,  and 
the  prisoner  and  his  accuser  may  differ  as  to  which  alternative  is 
affirmed* 

HiUs. — If  this  practice  be  permitted,  the  clerk  may  take  the 
depositions  in  the  very  words  of  an  act  of  Parliament,  and  so  make 
complete  that  which  was  doubtful  or  ambiguous. 

Maule,  J. — Some  clerks  do  seem  to  think  that  depositions  are 
not  depositions  unless  they  have  the  words  "  then  and  there,"  or 
other  similar  phrases  which  they  deem  operative — that  is,  that  they 
are  not  depositions  unless,  also,  they  are  not  the  language  of  the 
witnesses. 

Hilk. — Secondly,  even  assuming  that  the  depositions  were  suffi- 
ciently taken  to  render  them  admissible  in  evidence,  it  by  no  means 
follows  that  the  question  put  to  the  witness  ought  not  to  have  been 
answered.  The  depositions  profess  only  to  contain  the  statements 
made  before  the  magistrate,  and  the  question  asked  related  to  a 
statement  made,  not  oefore  the  magistrate,  but  to  the  magistrate's 
clerk  in  the  magistrate's  absence.  Upon  what  principle  can  parol 
evidence  of  that  statement  be  exclud^  ? 

AiJ>ERSON,  B. — ^What  was  said  to  Tasker  is  not  to  be  excluded 
because  it  was  also  said  before  the  magistrates.  Tasker  was  not  a 
judicial  officer,  and  no  one  was  bound  by  what  he  wrote. 

JRaget^  contrfi,  was  directed  to  confine  himself,  in  the  first  instance,  Aignment  of 

to  the  last  point.  pSI^eS.**''' 

Aldebson,  B. — Suppose  the  depositions  to  be  perfect,  and  that 
the  answer  would  appear  upon  them ;  still,  cannot  the  prisoner  ask 
the  witness  what  he  said,  not  before  the  magistrate  when  the  depo- 
ntions  were  being  taken,  but  at  some  other  time  ? 

Paget — The  finding  of  the  case  is  conclusive  as  to  that.  It  is 
found  that  *'  the  question  had  reference  to  what  was  said  by  the 
witness  in  answer  to  some  question  put  by  Mr.  Tasker,  as  above 
stated,  in  the  course  of  writing  the  depositions,  and  the  mtnes8*s 
answer  would^  according  to  the  evidence^  appear  on  the  depositions.^ 
If  that  be  so,  the  depositions  are  the  proper  evidence. 

Alderson,  B. — There  is  the  fallacy.  The  depositions  contain 
that  which  Tasker  wrote,  and  that  which  the  witness  afterwards 
stated  to  be  true.  They  may  contain  the  true  answer  to  the 
question,  ^*  What  did  the  witness  say  to  Tasker?"  but  the  witness 
mi^ht  say  that  he  had  given  a  different  answer  to  Tasker  from  that 
which  the  deposition  contained. 

Wilde,  C.  J. — When  the  witnesses  are  resworn  the  questions 
and  answers  are  not  repeated  ;  the  witnesses  are  only  asked 
generally,  whether  the  deposition  is  true. 

Mai}L.e,  J« — It  is  possible  that  a  witness  may  have  requested 
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Tasker  to  take  down  a  particular  statement,  and  that  Tasker 
refused,  because  he  did  not  think  it  material,  and  that  it  was 
material ;  you  would  not  say  that  if  Tasker  was  a  mere  stranger, 
his  written  account  of  what  the  witness  had  said  should  exclude 
that  material  statement;  yet  he  certainly  was  not  a  judicial  officer. 

Paget — This  statement  has  been  read  over  to  the  witness,  and 
ragned  by  him  as  and  for  the  true  account.  K  the  witness  had 
employed  Tasker  to  write  his  statement,  had  seen  it  when  written, 
had  signed  it  and  transmitted  it  to  a  third  party,  the  witness  could 
not  have  been  asked  a  question  about  any  statement  in  that  paper 
until  the  paper  had  been  put  into  his  hands :  ( The  QueevCs  eeue, 
2  B.  &  B.  289.) 

Alderson,  B. — That  was  the  case  of  a  letter,  and  it  did  not 
appear  that  the  writer  had  made  any  statement  except  in  writing. 
In  this  case  there  was  an  oral  statement  previously  to  the  writing; 
could  it  not  have  been  given  in  evidence  if  it  had  never  been 
written  down  ? 

Maule,  J. — Take  the  case  of  an  affidavit  dictated  to  an 
attorney ;  may  not  the  maker  of  the  affidavit  be  asked,  did  you 
not,  whilst  dictating,  say  so  and  so  ? 

Paget, — Not  if  tne  answer  is  in  the  affidavit.  In  Sain/hill  v. 
Bound  (4  £sp.  74),  it  was  decided  by  Lord  Kenyon  that  a  witness 
could  not  be  cross-examined  as  to  what  he  had  sworn  in  an  affi- 
davit, unless  the  affidavit  was  produced. 

Maule,  J. — There  the  inquiry  was  into  the  contents  of  the 
affidavit ;  here  the  inquiry  is  not  into  the  contents  of  the  deposi- 
tion, but  into  the  fact  whether  certain  words  were  spoken.  The 
Eroduction  of  the  statement  written  subsequently  may  show  what 
e  afterwards  acknowledged  to  be  the  truth  of  the  matter,  but  not 
that  he  spoke  the  very  words  there  written. 

Paget. — For  this  part  of  the  case  the  depositions  are  assumed  to 
be  correctly  taken  under  the  authority  of  the  magistrate  ;  and  the 
presumption  therefore  is,  that  they  contain  all  that  was  material 
in  the  testimony  of  the  witnesses.  That  being  so,  they  ought  to 
be  produced  before  any  question  can  be  asked  as  to  what  the  wit- 
nesses said.  In  Leach  v.  Simpson  (5  Mee.  &  W.  312),  Parke,  R, 
said,  ^^  The  presumption  is,  until  the  contrary  is  shown,  that  the 
magistrate  took  down  all  that  was  material  in  the  testimony  of  the 
witness.  The  written  deposition,  therefore,  is  the  best  evidence  of 
what  he  said,  and  must  first  be  produced  before  you  can  inquire  by 
other  means  as  to  what  passed  on  the  occasion ;  then,  if  it  appear 
on  production  of  the  deposition  that  any  particular  statement 
alleged  to  have  been  made  is  not  contained  in  it,  you  may  add  to  it 
by  parol  evidence  of  that  statement.''  If  a  merchant  were  to  dictate 
a  letter  to  a  clerk,  to  sign  it,  and  to  send  it,  he  could  not  be  asked 
what  he  had  dictated  unless  the  letter  were  first  put  in. 

Maule,  J. — Mr.  Tasker  was  not  a  subordinate  writing  at  the 
dictation  of  the  witness,  but  a  person  assuming  to  have  authority 
to  write  down  what  the  witness  said. 

Alderson,  B. — In  such  a  case  it  is  the  communication  that  is 
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the  eyidence ;  the  letter  is  the  communication,  and  therefore  the       Bbo. 
letter  must  be  put  in ;  but  in  cases  in  which  the  declaration  is  the  chbibiofhbii 
eyidence,  and  the  declaration  was  by  words  spoken,  the  words        axu 
spoken  must  be  proved,  though  they  were  written  down  after  they      othem. 
were  spoken.     This  matter  is  correctly  and  ably  treated  in  a  note    Emdme6^ 
to  Jeam  v.  Wheedon  (2  M.  &  R.  487.)  {a)  DeporidamM. 

Paget. — In  that  case  the  document  was  not  signed,  and  therefore 
no  deposition.     As  to  the  first  point (He  was  stopped.) 

Wilde,  C.  J. — It  is  unnecessary  to  hear  any  further  argument 
on  the  first  point,  because  we  are  all  of  opinion  that  the  question, 
the  right  to  put  which  is  raised  by  the  second  point,  ought  to  have 
been  allowed,  and  that  an  answer  to  it  ought  to  have  been  required. 
The  question  was,  "  Did  you  not  tell  ]V&.  Tasker  that  you  were 
watcmng  the  prisoner  Christopher  till  a  quarter  before  one  o'clock?"  judgment 
The  objection  was  that  the  answer  to  the  question  was  to  be  found 
in  a  paper  written  by  Tasker  immediately  after  the  supposed  state- 
ment to  Tasker  took  place,  and  afterwards  signed  by  the  witness. 
Was  that  paper  the  primary  evidence  of  what  the  witness  had  told 
Tasker  ?  It  is  said  that  it  was  so  because  it  ought  to  be  treated  as 
a  deposition  before  a  magistrate — a  character  which  it  only  acquired 
after  the  statement  was  made.  That  there  was  an  interval  between 
the  writing  of  the  paper  and  its  acquiring  that  character  will  not 
very  much  vary  the  matter :  is,  then,  the  analogy  correct  ?  We 
think  not.  The  authority  of  a  deposition  is  derived  from  the  fact  that 
the  law  has  charged  the  mamstrate  with  the  duty  of  recording  what 
the  witness  has  said.  The  law  presumes  that  he  will  do  his  duty ; 
and,  therefore,  that  which  he  so  does  becomes  the  best  evidence. 

(a) The  marginal  note  of  Jeana  v.   Wheedon  is  as  follows: — "Where,  on  a  prehminarj 
bearing  of  a  case,  the  magistrate's  clerk  had  taken  down  what  a  witness  said,  but  neither 
witness  nor  magistrate  signed  it:  held,  that  what  the  witness  said  might  be  proved  by  anj 
one  who  heard  him,  without  producing  the  clerk's  note;"  and  the  following  passage  is  extracted 
from  the  note  referred  to  by  Baron  Alderson: — '*The  statutes  1  &  2  Phil.  &  M.,  and  7  Geo.  4, 
c  64,  require  the  examinations  of  witnesses  and  prisoners  to  be  reduced  into  writing,  and 
parol  evidence  of  what  either  of  them  said  when  imder  examination  cannot  be  received  in  the 
fixst  instance  on  the  criminal  trial,  preliminary  to  which  the  examination  was  taken.    But  evea 
on  such  criminal  trial  evidence  is  admissible  by  way  of  explanation  or  to  prove  that  the  party 
made  other  statements  besides  those  reduced  into  writing;  otherwise  the  safety  of  prisoners 
sod  the  credit  of  witnesses  would  depend  on  the  honesty  and  accuracy  of  the  clerks  who  take 
the  enaminatkms:  and  instances  (not  occurring  on  such  criminal  trial,)  may  perhaps  arise  in 
which  what  a  witness  said  before  a  magistrate  might  be  given  in  evidence  against  hun  without 
even  prododng  the  written  examination;  but  see  Leach  v.  Simpson  (5  M.  &  W.  309,  contrk); 
at  all  events,  it  may  be  added  to  or  explained,  and  that  even  by  showing  other  things  said, 
pertioeot  to  and  part  of  the  matters  for  which  the  examination  was  taken:  (  Venafra  v.  Joht^ 
ton,  1  Moob  &  Bob.  316.)    In  the  principal  case  it  was  not  perhaps  necessary  that  the  state- 
ments, parol  evidence  of  which  was  objected  to  (viz.,  statements  made  by  the  defendant  on 
the  fint  occasion  of  his  going  before  the  magistrate),  should  have  been  reduced  to  writing  at 
aU;  but  even  if  the  entire  examination  of  the  witnesses,  and  the  committal  of  a  prisoner,  take 
pkoe  at  the  same  time,  it  would  seem  most  inconvenient,  as  well  as  unreasonable,  to  make 
the  written  examination  conclusive  as  to  all  the  preliminary  statements  of  the  witnesses  on 
which  it  was  founded.     In  practice,  the  witnesses  are  allowed  to  tell  their  stories  their  own 
way,  and  what  the  magistrates  and  their  clerks  consider  to  be  the  effect  is  written  down  and 
then  read  over  (it  16  true)  to  the  examinant;  but  it  is  scarcely  to  be  expected  that  he  should 
be  very  exact  in  observing  inaccuracies.     To  this  it  msj  be  added  that  matters  may  have  been 
stated  which  were  reasonably  omitted  from  the  written  examination,  in  consequence  of  their 
appearing  at  the  time  insignificant,  though  their  connection  with  them,  subsequently  brought 
to  light,  may  have  rendered  them  of  the  utmost  importance." 

VOT-    TV.  a 
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Bso.        Had  this  piq>er  prepared  by  Tasker  any  analogy  to  the  depontioii 
Ch&ibtophsb  ^^ch  it  afterwards  became  ?    Was  there  in  the  paper  at  the  time 
AND        it  was  written  any  l^al  character,  the  effect  of  which  was  to  exclude 
oTHBas.      parol  evidence  of  wnat  was  in  fact  said  ?    The  court  thinks  that 
Evidence—    there  was  not.     At  the  time  Mr.  Tasker  wrote  he  was  doin^  an 
^^vonOctu,  net  to  which  the  law  gave  no  sanction,  and,  therefore,  doing  it  as 
a  mere  volunteer  between  himself  and  the  witness.     The  primary 
evidence  was  what  the  witness  said,  and  what  he  said  cannot  be 
excluded  because  another  man  committed  it  to  writing.   The  aim- 
ment  cannot  be  put  higher  than  ,if  the  witness  had  himself  put  nis 
own  words  into  writing  as  he  uttered  them,  and  in  such  a  case  it 
could  not  be  contended  that  the  witness  could  not  be  asked  what 
he  had  said.     The  argument  in  support  of  the  objection,  then, 
points  to  an  analogy  having  no  foundation.     The  law  has,  in  this 
case,  no  security  that  what  the  witness  said  at  the  time  to  which 
the  question  is  confined  was  committed  to  writing;  we  are,  there- 
fore, of  opinion  that  the  question  was  improper^  overruled,  that 
the  conviction  cannot  be  sustained,  and  that  a  verdict  of  not  guilty 
ought  to  be  entered. 

ConcictioH 


MIDLAND  CIRCUIT. 
Lincolnshire  Summer  Assizes,  1849. 

Lincolny  July  16. 

(Before  Mr.  Justice  Coleridge.) 

Reg.  v.  Janson.  (a) 

Larceny — Pretended  hiring — Actual  conversion — Sale, 

If  goods  are  delivered  to  a  person  on  hirCy  and  he  takes  them  au^ay, 

ammo  furandi,  he  is  guilty  of  larceny,  although  no  actual  conrersion 

of  them  by  side  or  otherwise  is  proved, 
R,  V.  Brooks,  8  Car,  ^  P.,  295,  overruled. 
A.  hired  a  horse  and  gig  with  the  felonious  intention  of  converting  them 

to  his  own  use,  and  afterwards  offered  them  for  sale,  Imt  no  saie  took 

plcuie. 
Held,  nevertheless,  that  he  was  guilty  of  larceny, 

THE  prisoner  was  tried  upon  an  indictment  which  charged  him 
with  stealing  a  horse  and  gi^  of  the  prosecutor.  It  was 
proved  that  the  prosecutor  was  a  publican,  and  that  the  prisoner 
came  to  him  and  nired  a  horse  and  gig  under  the  pretence  of  going 
to  Sheffield.      Instead,  however,  of  going  to  Sheffield,  he  took 

(a)  Reported  bj  A.  Butlbsidx,  Eaq^  Banister-at-Law. 
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them  in  a  contrary  direction  to  Worksop^  and  thence  to  Manches-       Bbo. 
ter.     At  the  latter  place  he  offered  them  for  sale,  but  no  sale  took     jj^^^qj^ 
{dace,  and  the  prisoner  was  shortly  afterwards  apprehended.     At        —  ' 
the  dose  of  the  case  for  the  prosecution,  Sir  E.  Wilmot,  amicus     Greeny, 
^^"'^f  suggested  that,  upon  the  facts  as  proved,  the  prisoner  was 
entitled  to  an  acquittid,  upon  the  authority  of  the  decision  of 
Undal,  C.  J.,  in  B.  v.  Brooks  (8  Car.  &  P.  295),  where  it  was  held 
that  in  order  to  constitute  a  larceny  by  a  party  to  whom  goods 
have  been  delivered  on  hire,  there  must  be  not  only  an  original 
intention  to  convert  them  to  his  own  use,  but  a  subsequent  actual 
conversion,  and  that  a  mere  a^eement  by  the  hirer  to  accept  a 
ram  offered  for  the  goods  bv  a  third  party,  who,  however,  did  not 
intend  to  purchase  unless  his  suspicions  as  to  the  honesty  and  right 
of  the  vendor  to  sell  were  removed,  did  not  amount  to  such  a  con- 
versioiL 

Flowers^  for  the  prosecution. — The  taking  away  of  the  goods, 
mider  circumstances  which  show  that  there  was  no  intention  of 
returning  them,  is  a  sufficient  conversion.  In  Templets  case 
(I  Leach,  420;  2  East  P.  C.  691),  the  not  returning  of  the  post- 
chaise  was  the  only  evidence  of  the  conversion. 

Coleridge,  J.  (after  consulting  Pabke,  B.),  said,  my  bro- 
ther Parke  agrees  with  me,  that  me  facts  proved  are  sufficient 
to  support  a  charge  of  larceny.  If  B,  v.  Brooks  is  correctiy 
report^,  we  cannot  assent  to  the  doctrine  there  laid  down. 

The  prisoner  toas  found  guilty^  and  sentenced 
to  twelve  months^  imprisonment. 
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COURT  OF  CRIMINAL  APPEAL. 
January  19,  1850. 

(Before  Wilde,  C.  J.,  Alderson,  B.,  Wightman,  J., 
Platt,  B.,  and  V.  Williams,  J.) 

Reg.  r.  Richard  Cluderay.  {a) 

7  WUL  4,  ^  1  Vict  c,  85,  s.  2. — Administration  of  poison  in  a  ami 
which  renders  it  innocuous — Intention  to  kill. 

A  person  who  administers  poison  with  intent  to  At//,  is  guilty  of /elomy 
under  section  2  of  7  Will.  4  4*  1  Vict.  c.  85,  althoughy  through 
ignorance  or  by  mistake,  he  administers  it  in  a  form  which  renders  it 
innocuous. 

The  prisoner^  with  intent  to  hilly  administered  to  a  child  nine  weeks 
oldj  two  cocculus  indicus  berries.  That  berry  is  classed  with  narcotic 
poisons;  but  the  poisonous  property  resides  in  the  kemely  which  is 
inclosed  in  a  pod  so  hardy  that  it  could  not  be  digested  by  a  child  of  that 
age.      Therefore  the  pod  rendered  the  poison  innocuous. 

Held^  neverthelessy  that  he  was  properly  convicted  under  the  above  section. 

T  the  Winter  Gmol  Delivery  for  the  county  of  York,  A.D. 
1849,  the  following  case  was  reserred  for  the  opinion  of  the 
court  constituted  under  the  11  &  12  Vict.  c.  78,  by  Williams,  J.: — 
One.  "  This  was  an  indictment  under  the  7  WilL  4  &  1  Vict,  c  85, 

s.  2,  for  administering  poison  with  intent  to  murder.  The  prisoner 
was  proved  to  have  administered  to  Ruth  Horsfield,  a  child  of  nine 
weeks  old,  two  cocculus  indicus  berries.  The  child,  after  having 
swallowed  the  berries,  threw  up  one  by  vomiting,  and  the  other 
passed  through  her  body  in  the  course  of  nature,  and  was  found 
next  day  in  her  clothes.  Two  medical  witnesses,  called  on  the 
port  of  the  prosecution,  proved  that  the  cocculus  indicus  berry  was 
classed  with  the  narcotic  poisons ;  that  the  poison  consists  in  the 
presence  of  an  alkaloid  which  is  extracted  from  the  kernel ;  that 
all  the  noxious  properties  are  in  the  kernel;  that  it  has  a  very 
hard  exterior  or  pod,  to  break  which  much  force  is  required :  one 
of  these  witnesses  added,  that  the  berry,  if  the  pod  is  broken,  is 
calculated  to  produce  death  in  an  adult  human  subject,  thou^  he 
did   not  prove  how  many  would  be  required  for  the  purpose ; 

<a)  Bepoftcd  by  A  Bittlbbto!!,  Esq.,  Btrriatar-at-Lav. 
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that  he  thought  the  poison  contained  in  the  kernel  of  two  berries,        Eeo. 
if  the   pods  were  burst,  and  if  retained  in  the  stomach,  might    cludbrat 
produce  death  in  a  child  of  nine  weeks  old,  but  that  the  berry        ;-;- 
could  not  be  digested  by  the  child,  and  that  it  would  pass  through  ^^!!!?^?^ 

• .     i     J         . .  1      °     ,  Ti»"i  -I  iji*  poison  iDtth 

Its  body  without  the  pod  bemg  burst,  and  so  would  be  mnocuous    intent,  ^c. 
(as  had  in  fact  happened  in  the  present  case.)     It  was  therefore 
objected,  by  the  counsel  for  the  prisoner,  that  tne  berries  were  not 

Eoison  within  the  meaning  of  the  statute,  for  that,  though  the 
emel  of  the  berries  contained  poison,  yet  the  pod  rendered  the 
poison  innocuous.  I  overruled  the  objection,  and  left  the  whole 
case  to  the  jury,  who  found  the  prisoner  guilty,  and  I  directed 
judgment  of  death  to  be  recorded.  But  I  stayed  the  execution,  in 
order  to  submit  the  point  raised  by  the  prisoner's  counsel  to  the 
consideration  of  this  court" 

Ouerendy  for  the  prisoner. — This  indictment  is  founded  upon  Argmnent  of 
7  WilL  4  &  1  Vict,  c  85,  s.  2,  which  enacts  that  «  whosoever  shall  prf^J/^'  ^ 
administer  to,  or  cause  to  be  taken  by,  any  person  any  poison  or  other 
destructive  thing^  with  intent  to  commit  murder,  shall  be  guilty  of 
felony ,**  &c.  Now  that  which  the  prisoner  administered  was  not 
a  poison  or  destructive  thing ;  for  it  was  administered  in  a  form 
which  prevented  it  from  being  destructive.  The  poison  could  not 
come  into  contact  with  the  body  of  the  person  who  took  it.  The 
words  **  or  other  destructive  thing,"  show  that,  to  constitute  an 
offence  under  the  section,  something  must  be  administered  which 
could  destroy.  It  is  proved  in  this  case,  that  the  thiug  adminis- 
tered could  not  destroy.  In  sect.  6,  which  provides  for  the  offence 
of  attempting  to  procure  abortion,  the  words  used  are  "any 
poison  or  other  noxious  thing,"  which  might  be  capable  of  a  dif- 
ferent construction.  [Wilde,  C.  J. — According  to  your  argu- 
ment^ people  may  be  allowed  to  speculate  on  the  strength  of  the 
dose  which  they  give.  They  may  administer  arsenic,  if  they  only 
give  too  small  a  dose  to  kill.  Williams,  J. — The  question  is, 
was  poison  administered ;  if  it  was,  the  quantity  is  immaterial ;  if 
poison  was  not  administered,  then  the  intention  is  immaterial.] 
In  Reg.  v.  John  Haydon  (1  Cox  C.  C.  184),  the  prisoner  was  in- 
dicted for  administering  spirits  of  hartshorn,  "  well  knowing  the 
said  spirits  to  be  a  deadly  poison ;"  and  it  was  objected  for  the 
prisoner,  that  spirits  of  hartshorn  could  not  be  considered  a  deadly 
poison^  as  it  was  largely  used  as  a  medicine,  and  only  destructive 
if  taken  in  excess ;  out  Erie,  J.  said,  "  The  word  deadly  appears 
to  me  to  be  used  merely  in  pursuance  of  an  ancient  form,  and  not 
to  be  essential  to  the  validity  of  the  indictment.  It  would  be 
sufficient  to  describe  it  simply  as  a  poison,  and  under  that  term 
would  fall  anything  calculated  to  destroy  life.  Substances  harm- 
less in  themselves,  might  become  poisons  by  the  time  or  manner  of 
their  administration."  The  prisoner  was  acquitted,  and  the  pre- 
sent is  the  converse  of  that  case.  This  was  a  poison,  administered 
in  such  a  manner  as  not  to  be  destructive  to  life.  It  is  as  though 
the  poison  and  the  antidote  were  administered  together. 

WiGHTMAN,  J. — The  real  question  is,  whether  the  kernel   is 
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Bbo.        poison  whilst  it  is  in  the  pod?    K  it  is  not,  then  of  coarse  this  is 

Clui^jiat.    ^  much  weaker  case  than  that  of  Beg.  v.  Haydon  ;  but  if  it  is,  it  is 

y-^-        yery  much  stronger  than  that;   because  it  was  doubtful  there 

'^poUonwu!!^  whether  the  spirits  of  hartshorn  w2l8  poison  at  alL 
intent,  ^.  IL  Hollj  for  the  prosecution. — If  the  thing  administered  is 
poisonous  at  all,  the  guilt  or  innocence  of  the  accused  depends 
upon  the  intent  with  which  it  is  administered,  not  upon  the 
strength  of  stomach  which  the  person  to  whom  it  is  admmistered 
may  possess.  Suppose  arsenic  was  administered  in  a  slass  capsule, 
can  it  be  said  that  the  guilt  or  innocence  of  the  prisoner  would 
depend  upon  the  stren^tn  of  the  glass?  That,  although  he  in- 
tended it  to  burst,  stiU  if  it  could  be  shown  that  the  strength  of 
the  glass  was  such  that  bursting  was  impossible,  he  could  not  be 
convicted  under  this  statute?  ^Wilde,  C.  J. — It  might  as  weU 
be  said  that  the  administration  of  a  quantity  so  small  or  so  large 
as  not  to  be  destructive  would  not  be  a  felonious  administration  of 
poison.]  The  offence  consists  in  the  administration  of  a  poison 
with  intent  to  destroy  life ;  and  that  offence  has,  in  this  case,  been 
completely  proved.  The  consequences  of  the  administration  are 
altogether  out  of  the  question ;  as  far  as  the  guilt  of  the  prisoner 
is  concerned,  it  matters  not  in  the  least  whether  any  injury  was 
done. 

Overendy  in  reply. 

Judgment  WiLDE,  C.  J. — The  real  question  has  been  rightly  stated, — (£d 

the  prisoner  administer  poison  with  intent  to  commit  murder? 
Now  the  facts  are  these.  The  kernel  of  the  berry  is  unquestion- 
ably poison ;  and  the  jury  have  found  that  it  was  administered  by 
the  prisoner  with  intent  to  kilL  But  the  question  arises  in  conse- 
quence of  the  form  in  which  it  was  administered — ^it  appearing 
that  the  pod  in  which  the  kernel  was  contained  was  so  hard  that 
it  necessarily  prevented  the  kernel  from  operating  as  a  poiscm. 
We,  however,  are  all  of  opinion  that  the  prisoner's  mistake  in  that 
respect  does  not  remove  his  guilt :  if  a  person  administers  that 
which  is  poison,  intending  it  should  kill  the  person  who  takes  it, 
he  is  guilty  under  the  statute  in  question,  although,  by  ignorance 
or  mistake,  he  happens  to  administer  it  in  a  form  which  renders  it 
innocuous. 

Alderson,  B. — This  is  veiy  different  from  the  case  of  a  man 
administering  something  which  he   erroneously  supposes  to  be 
poison. 
WiGHTMAK,  J.,  Platt,  B.,  and  V.  Williams,  J.,  concurring. 

Cowoiction  affinnedm 
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COURT  OF  CRIMINAL  APPEAL. 

February  1,  1850. 

(Before  Wilde,  C.  J.,  Alderson,  B.,  Maule,  J.,  Wightman,  J., 

and  Williams,  J.) 

Reg.  v.  Williams,  (a) 

CImrch  rates —  Warrant  of  distress — Form  of— Limitation  of  time  for 

sale  of  goods, 

Stais,  53  Geo,  3,  c.  127,  s,7  ;  27  Geo.  2,  c.  20,  ss.  1,  3. 

The  27  Geo.  2,  c,  20,  s,  1,  applies  to  all  warrants  of  distress  for  levying 
money  ordered  to  be  paid  by  any  act  of  Parliament  authorizing  such 
distress,  excepting  those  issued  against  Quakers  ;  therefore  a  warrant 
of  a  justice  under  the  53  Geo,  3,  c,  127,  s,  7,  for  levying  by  distress 
and  sale  a  sum  of  money  ordered  to  be  paid  bfy  two  justices  in  respect 
of  a  church  rate,  ought  not,  except  in  the  case  of  Quakers,  to  direct  a 
sale  *^ forthwith,^  but  to  impose  the  limitations  prescribed  by  the 
27  Geo,  2,  c,  20,  s,  I,  of  a  time  certain  not  less  than  four  days,  nor 
mare  than  eight  days, 

THE  priaoner  was  tried  at  the  General  Quarter  Sessions  for  the 
county  of  Cornwall,  held  at  Bodmin,  on  the  17th  of  October, 
1849,  on  an  indictment  for  unlawfully  rescuing  a  distress  for 
church  rates.  The  1st  count  recited  the  making  a  complaint  Cue. 
before  a  justice  by  the  churchwardens  of  the  parish  of  St  Austell, 
in  the  said  county,  that  the  prisoner,  Richard  Williams,  had 
refused  and  neglected  to  pay  the  sum  of  Ss.  8^.,  church  rates, 
which  he  was  duly  rated  and  assessed  to  pay  in  the  said  parish ; 
the  making  an  order  by  the  said  justice,  requiring  the  prisoner  to 
pay  the  said  sum,  together  with  the  sum  of  5s.  9d.  for  costs ;  the 
refusal  and  neglect  of  the  prisoner,  Richard  Williams,  to  obey  the 
said  order  and  pay  the  sum  ordered  to  be  pdd,  and  then  the  issuing 
a  warrant  of  distress,  the  concluding  part  of  which  was  as  follows : 
— '^  These  are,  therefore,  to  authorize  and  command  you,  that  you 
do  forthwith  levy  the  aforesaid  sum  of  14^.  5id.  by  the  distress 
and  sale  of  the  goods  and  chattels  of  the  said  Richard  Williams, 
and  out  of  the  money  arising  from  such  sale,  that  you  do  pay  or 
cause  to  be  pdd  unto  the  said  Richard  Parson  and  William  «Jago 
(the  churchwardens)  the  said  sum  of  14^.  d^d,  and  thereout  also 
deduct  your  necessary  charges  for  distraining ;  and  if  any  surplus 
shall  remain  after  such  payment  and  deduction  as  aforesaid,  that 
you  do  render  the  same  unto  the  said  Richard  Williams."  The 
2nd  count  of  the  indictment,  the  only  one  now  material,  was  as 

(a)  Reported  by  A  Bittlbston,  Esq^  Barrister-at-Law. 
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Rbo.        follows : — ^^  And  the  jurors  aforesaid,  upon  their  oath  aforesaid^  do 

Williams,    further  present,  that  after  the  taking  and  distraining  of  the  said 

goods  and  chattels  in  manner  and  for  the  cause  aforesaid,  and 

^^WalrantoF  ^^^^^  ^^  ^^  S"™  ^^  ^^**  ^^^  remained  due  and  unpaid^  to  wit, 
Dittreu,  ou  the  day  and  year  last  aforesaid,  at  the  parish  of,  &c,  the  said 
goods  and  chattels  were  then  and  there  in  the  custody  and  posses- 
sion of  one  Samuel  Treverton,  under  and  by  virtue  of  the  said 
warranty  and  by  him  were  then  and  there  had  and  detained  for  the 
cause  aforesaid,  he,  the  said  Samuel  Treverton  then  and  there 
being  one  of  the  constables  of  the  said  parish,  &c.,  and  that  the 
said  Kichard  Williams,  on,  &c.,  with  force  and  arms  at  the  parish, 
&c,  the  goods  and  chattels  so  as  aforesaid,  in  the  custody  of  the 
said  Samuel  Treverton,  as  such  constable  as  aforesaid,  then  and 
there  being,  from  and  out  of  the  custody  and  against  the  will  of 
him,  Samuel  Treverton,  then  and  there  unlawfully  and  injuriously 
did  rescue,  take,  and  carry  away  (the  said  sum  of  145.  5id,  so  as 
aforesaid  due,  being  then  ^4  -d  other  wrongs,  &Z^^g^ 
the  peace,  &c. 

The  counsel  for  the  prisoner  took  an  objection  to  the  validity  of 
the  warrant,  on  the  ground  that  a  time  had  not  been  therein 
limited  by  the  justices  for  the  sale  and  disposal  of  the  goods,  as 
required  by  the  27  Geo.  2,  c.  20,  s.  1.  The  objection  was  over- 
ruled, and  the  prisoner  having  been  found  guilty  on  the  2nd  count, 
was  sentenced  to  be  imprisoned  for  two  months,  and  to  pay  a  fine 
of  lOLy  subject  to  a  case  reserved  for  the  consideration  of  the 
court 

No  counsel  was  instructed  on  behalf  of  the  prisoner. 
Argument  <tf  Pashley  for  the  crown. — The  conviction  certainly  cannot  be 
Puhley  for  the  supported  if  the  warrant  is  bad,  and  the  question  is,  whether  it  is 
bad  for  directing  a  sale  of  the  goods  forthwith  instead  of  at  the 
expiration  of  four  days,  according  to  the  limitation  imposed  by 
the  27  Geo.  2,  c.  20,  s.  1,  "  An  Act  for  the  more  easy  and  effectual 
proceeding  upon  Distresses  to  be  made  by  Warrants  of  Justices  of 
the  Peace,''  the  first  section  of  which  requires  that  justices  shall, 
in  their  warrant,  order  and  direct  the  goods  and  chattels  so  to  be 
distrained  to  be  sold  and  disposed  of  within  a  certain  time  to  be 
limited  in  such  warrant,  so  as  such  time  be  not  less  than  four  days 
nor  more  than  eight  days,  unless  the  penalty  or  sum  of  money  for 
which  such  distress  shall  be  made,  together  with  the  reasonable 
charges,  &c,  be  sooner  paid.  [Williams,  J. — That  provision 
applies  in  all  cases  where  any  justice  or  justices  of  the  peace  is, 
or  are,  or  shall  be,  required  or  empowered  by  any  act  or  acts  of 
Parliament  now  in  force  or  hereafter  to  be  made,  to  issue  a  warrant 
of  distress  for  the  levying  of  any  penalty  inflicted,  or  any  sum  of 
money  directed  to  be  paid  by,  or  in  consequence  of,  any  such  act 
or  acts.  Is  not  this  such  a  case  ?]  The  3rd  section  of  that  act 
contains  an  express  exception  of  warrants  of  distress  issued  for  the 
recovery  of  tithes  and  church  rates  from  Quakers ;  so  that  the  pro- 
visions of  the  7  &  8  Will.  3,  c.  34,  and  1  Geo.  1,  c.  6,  s.  2,  are  not 
affected  bv  the  27  Geo.  2,  c  20,  s.  1.     But  the  warrant  in  this 
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case  was  issued  under  the  53  Geo.  3,  c.  127,  s.  7,  and  the  argu-  Rbo. 
ment  is  that  the  27  Geo.  2,  c.  20,  is  to  be  considered  as  imported  Williams 
into  that  subsequent  statute.  Now  the  effect  of  53  Geo.  3,  c.  127,  — 
8.  7,  is  to  extend  to  all  persons  the  provisions  for  the  recovery  ^y^^^^^ 
of  church  rates,  which  were  before  that  time  applicable  to  Quakers  DiatretM, 
only,  if  the  sum  to  be  recovered  does  not  exceed  lOL  That  statute 
itself  imposes  no  limitation  of  time  upon  the  sale  of  the  goods,  and 
the  inference  from  the  exception  contained  in  sect.  3  of  27  Geo.  2, 
a  20,  seems  to  be  this,  that  that  limitation  was  not  intended  to 
apply  to  the  cases  in  which  a  civil  remedy  was  substituted  for  the 
oM  remedy  provided  by  the  ecclesiastical  law  for  the  recovery  of 
church  rates.  [Maule,  J. — The  27  Geo.  2,  c  20,  prescribed  the 
mode  of  exercising  the  authority  in  every  case  in  which  the  autho- 
rity then  existed  or  should  thereafter  exist.  ^'  Distress  "  is  not  the 
appropriate  term,  for  the  process  is  not  the  seizing  of  a  pledge,  but 
the  levying  in  execution  as  by  writ  of Jieri  facias  A  The  27  Geo.  2, 
c  20,  s.  1,  prescribes  the  mode  in  all  cases  not  within  the  3rd  sec- 
tion ;  but,  as  the  3rd  section  excepts  all  cases  under  the  statutes  of 
WTIL  3  &  Geo.  1,  and  the  effect  of  53  Geo.  3,  c  127,  is  only  to 
extend  the  provisions  of  those  statutes  to  persons  to  whom  they 
formerly  were  not  applicable,  it  is  submitted  that  proceedings 
under  53  Geo.  3,  a  127,  are  within  the  exception,  as  well  as  pro- 
ceedings under  the  7  &  8  Will  3,  &  I  Geo.  1 ;  all  statutes  in 
pari  materid  ought  to  be  read  together.  [Maule,  J. — But  these 
are  not  in  pari  materid.  Under  the  53  Geo.  3,  the  church  rate  is 
the  materid;  under  section  3  of  the  27  Geo.  2,  c  20,  the  Quaker 
is  the  materidy  and  as  it  is  known  that  Quakers  will  not  pay 
church  rates,  it  is  most  humane  to  proceed  at  once,  and  without 
causing  the  useless  expense  of  keeping  a  man  in  possession  four 
days.  Williams,  J. — The  express  exceptions  in  the  27  Geo.  2, 
c  20,  8.  3,  assumes  that,  but  for  that  exception,  the  general  words 
of  the  1st  section  would  have  applied  to  the  case  of  "  Quakers." 
Maule,  J. — The  ecclesiastical  duty  of  paying  church  rates  may 
now  be  enforced  by  civil  process  under  the  53  Geo.  3,  just  as  by 
the  statutes  of  Henry  8  a  civil  remedy  was  introduced  against  the 
evils  of  heresy  which  theretofore  could  only  have  been  restrained 
by  the  spiritual  arm.  The  civil  process  then  gets  an  authority 
firom  the  53  Geo.  3,  which  it  otherwise  would  not  have ;  in  either 
words  the  sum  of  money  is  directed  to  be  paid  in  consequence  of 
an  act  of  Parliament.'^  The  smallness  of  the  sums  payable  for 
church  rates  renders  it  improbable  that  the  Legislature  intended 
the  27  Geo.  2,  c  20,  s.  1,  to  applv ;  and  though  the  introduction 
of  sect.  3  seems  to  show  that  in  the  opinion  of  the  Legislature  the 
statute  with  that  section  would  have  applied  even  to  the  case  of 
Quakers,  such  an  exception  is  not  to  be  treated  as  a  declaration 
or  enactment,  for  it  is  the  province  of  the  judge  and  not  of  the 
Legislature,  to  construe  acts  of  Parliament :  {Dore  v.  GVoy,  2  T.  R. 
358,  365.)  The  form  of  the  warrant  is  the  usual  one,  and  is 
to  be  found  in  Bum's  Justice,  "  Churchwarden,"  vol.  1,  p.  698, 
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Bbo.  AldersoN;  B. — It  cannot  be  doubted  that  the  27  Gea  2,  c  20, 

Williams.    ^  ^>  would  have  applied  to  the  case  of  Quakers  but  for  ihe  3id 

—        section.     Justices  make  an  order  which  they  are  only  empowered 

^w?»mm?of"  ^  uiake  by  an  act  of  Parliament;  the  order  directs  sale  forthwith; 

DigtruM,     the  27  Geo.  2,  imposes  a  limit  of  time,  when  the  order  is  made  in 

consequence  of  an  act  of  Parliament;  the  case  only  requires  to  be 

stated. 

Maule,  J. — This  is  not  the  first  form  in  them  that  has  been 
held  bad. 

Alderson,  B. — The  form  ou^ht  to  be  burned. 
Wilde,  C.  J. — We  are  of  opinion  that  this  warrant  is  within 
the  operation  of  the  27  Geo.  2,  c.  20,  s.  1,  and  is,  therefore,  bad 
for  not  limiting  the  time  of  sale.     Consequently  a  verdict  of  not 
guilty  must  be  entered. 

Conviction  reverud. 


OXFORD  CIRCUIT. 

Gloucestershire  Summer  Assizes,  1849. 

August  9. 
Reg.   v.  Jam£&  (a) 

(Before  Mr.  Justice  Erle.) 

Forgery — Evidence. 

Where  a  prisoner  utters  an  instrument  with  a  forged  indorsement  or 
other  writing,  and  a  short  time  previously  the  instrument  is  shown  to 
have  been  in  his  possession  without  such  indorsement,  ^.,  there  is  some 
evidence  of  forgery,  although  there  be  no  proof  of  the  indorsement 
being  in  the  prisoner's  hatidwriting,  or  it  be  even  shown  that  he  is 
uncAle  to  write, 

THE  prisoner,  Obadiah  James,  aged. twenty-one,  was  indicted 
for  forging,  at  Bristol,  the  indorsement  of  a  bank  post  bill 
for  the  sum  of  lOi,  with  intent  to  defraud  William  Down.  In 
another  count  of  the  indictment  the  prisoner  was  charged  with 
uttering  the  same  bill,  knowing  the  indorsement  to  be  foiged. 
There  were  other  counts  in  the  indictment,  varying  the  intent.  It 
appeared  in  evidence  that  Mrs.  Mary  Ann  Clarke,  the  wife  of  Mr. 
John  Stanley  Clarke,  residing  at  Bath,  went  out  walking  on  the 
afternoon  of  the  13th  of  Marcn,  having  in  her  purse  a  lOJL  bank 
post  bill,  payable  to  herself,  and  unindorsed  by  her.  During  her 
walk,  she  lost  her  purse  and  the  bill.     About  six  o'clock  on  the 

(a)  Beportcd  by  J.  £.  Davis,  Esq.,  Barristcr-at-I^w. 
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evening  of  the  same  day,  the  prisoner  went  to  the  shop  of  Mr,  Bbo. 
William  Down,  a  linen  draper  at  Clifton,  about  twelve  miles  from  j^Jm. 
Bath,  and  produced  the  bank  post  bill,  and  asked  Mr.  Down  if  it  — 
was  a  good  one.  Mr.  Down  replied  that  it  was  a  bank  post  bill  ^^^^ 
for  lOLf  and  was  no  doubt  good,  but  to  be  of  use  it  must  nave  the 
name  of  the  party  to  whom  it  was  payable.  The  prisoner  then 
left.  In  about  half  an  hour  he  returned  with  the  bill,  and  it  then 
purported  to  bear  the  indorsement  of  *^Mary  A.  Clarke,"  but 
which  was  proved  not  to  be  the  signature  of  Mrs.  Clarke.  The 
prisoner  said  he  was  sent  by  his  mistress  to  get  it  changed,  and 
Mr.  Down,  knowing  the  prisoner  to  be  a  journeyman  baker,  in  the 
employment  of  a  Mrs.  !Burbage,  at  Clifton,  cashed  the  bill,  and 
eabsequently  passed  it  away  in  the  course  of  his  business.  On  the 
2nd  of  April  tne  bill  was  returned  to  him,  on  the  ground  that  the 
indorsement  was  a  forgery.  He  sent  for  the  prisoner,  and  told 
him  that  the  bill  was  forged,  and  that  as  he  had  to  reftmd  the 
amount,  he  eimected  the  prisoner  in  turn  to  pay  him.  The  pri- 
soner promised  to  do  so,  and  pdd  2L  on  account  the  same  evening ; 
5L  more  on  the  following  day,  and  the  balance  of  3/.  on  the  6th  of 
April,  when  Mr.  Down  delivered  up  the  bill  to  the  prisoner.  On 
the  following  day  a  police  officer  went  to  the  shop  of  the  prisoner's 
employer,  and  on  inquiring  for  the  10/.  bill,  the  prisoner  told  him 
it  was  in  a  glove  in  the  baKehouse,  where  it  was  found.  The  pri- 
soner, on  being  questioned  as  to  how  he  came  by  the  biU,  said  he 
had  met  a  sailor  among  the  vessels  in  Cumberland  basin,  who  said 
he  was  going  to  sail  immediately,  and  would  give  him  (the 
prisoner)  5s.  to  get  the  bill  changed ;  and  that  this  sailor  put  the 
name  to  the  bilL  It  appeared  that  the  prisoner,  in  the  course  of 
his  employment,  was  in  the  habit  of  going  to  the  vessels  in  the 
basin  with  bread.  No  proof  was  given  of  the  handwriting  of  the 
prisoner,  nor  did  it  appear  in  evidence  whether  he  could  write  or 
not.     On  the  close  of  the  case  for  the  prosecution, 

IF.  H.  Coohey  for  the  prisoner,  submitted  that  on  three  facts 
there  was  no  evidence  to  go  to  the  jury  on  the  counts  for  forgery. 
There  was  no  proof  of  handwriting,  or  even  that  the  prisoner  could 
write  at  all.    It  might  therefore  be  assumed  that  he  could  not  write. 

Erl£,  J. — At  six  o'clock  the  bill  is  in  the  hands  of  the 
prisoner  without  the  indorsement;  at  half-past  six  he  presents 
the  bill  with  the  forged  indorsement.  I  think,  if  a  man  has  an 
instrument  in  his  possession  without  an  indorsement  or  other 
writing,  the  subject-matter  of  the  alleged  forgeiy,  and  half  an 
hour  afterwards  is  found  with  the  instrument  indorsed,  there  is 
some  evidence  of  forgery  to  go  to  the  jury.  Although  the  prisoner 
might  not  be  able  to  write  himself,  yet  if  he  got  any  one  in  the 
street  to  write  the  name,  he  is  as  much  guilty  of  forgery  as  if  he 
wrote  it  himself.  I  think  in  this  case  there  is  the  same  evidence 
to  go  to  the  jury  on  the  counts  for  foi^ery  as  for  uttering. 

The  jury  acquitted  the  prisoner. 

E.  V.  Richardsy  for  the  prosecution. 

W.  H.  Cooke,  for  the  prisoner. 
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OXFORD  CIRCUIT. 

Gloucestershire  Summer  Assizes^  1S49. 

August  9. 

Reg.  v.  Wilkins  and  another,  (a) 

(Before  Mr.  Justice  Erle.) 

Evidence — Distmction  between  mere  statements^  and  directions  given 

and  acts  done. 

A  witness  having  stated  thaty  by  inquiries^  he  traced  the  prisoners  from 
place  to  place  : 

Held,  that  the  witness  might  properly  sag  that  he  made  inquiries^  and  in 
consequence  of  directions  given  to  him  in  answer  to  those  inquiries,  he 
followed  the  prisoners  from  place  to  place  until  he  apprehended  them. 

THE  prisoners  were  indicted  for  larceny.  A  police  constable^ 
who  took  the  prisoners  into  custody^  stated  that  he  went  in 
search  of  the  prisoners^  who  had  left  the  neighbourhood  where  the 
alleged  offence  was  committed,  and  that  he  traced  them  from  place 
to  place  (naming  the  places),  until  he  apprehended  them. 

Crippsy  for  the  prisoner,  objected  that  the  witness  must  confine 
himself  to  stating  that  he  took  the  prisoners  into  custody  at  the 
place  where  he  found  them.  His  saying  that  he  traced  them  from 
place  to  place  was,  in  fact,  letting  in  hearsay  evidence  of  the  pri- 
soner's movements. 

Erle,  J. — Half  the  transactions  of  life  are  done  bv  means  of 
words.  There  is  a  distinction,  which  it  appears  to  me  is  not  suffi- 
ciently attended  to,  between  mere  statements  made  by  and  to 
witnesses,  that  are  not  receivable  in  evidence,  and  directions  given 
and  acts  done  by  words,  which  are  evidence.  The  witness,  in  this 
case,  may  say  that  he  made  inquiries,  and  in  consequence  of 
directions  given  to  him  in  answer  to  those  inquiries,  he  followed 
the  prisoners  from  place  to  place  untU  he  apprehended  them. 

The  prisoners  were  convicted. 

(a)  Reported  by  J.  £.  Davis,  Esq.,  Barrister-at-lAw. 
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OXFORD  CIRCUIT. 
Gloucestershire  Summer  Assizes,  1849. 

August  10. 

Reg.  v.  Matthews,  (a) 

(Before  Mr.  Justice  Erle.) 

Evidence —  CroM^examincUion — Depositions, 

Wherey  on  eross-examination^  a  witness  is  asked,  with  permission  of  the 

judgey  to  look  at  his  deposition  before  the  committing  magistrate,  and 

say  whether  he  still  adheres  to  his  present  statement,  and  it  appears  the 

witness  is  unable  to  read,  the  depositions  cannot  be  read  to  the  witness 

for  the  same  purpose  unthout  being  put  in  as  et>idence, 

THE  prisoner  was  indicted  for  an  assault^  with  intent  to  commit 
a  rape. 

HuddlestoUy  for  the  prisoner,  in  cross-examination  of  a  witness 
for  the  prosecution,  endeaYOured  to  elicit  that  the  evidence  of  the 
witness  on  the  trial  differed  from  his  statement  before  the  com- 
mitting magistrate,  without  putting  in  the  deposition  as  evidence 
on  the  part  of  the  prisoner.  At  his  request  the  deposition  was  put 
into  the  hands  of  the  witness,  who  was  asked  to  look  at  it  to 
refresh  his  memory,  and  say  whether,  after  reading  it,  he  still 
adhered  to  his  statement  in  the  witness-box.  The  witness,  how- 
ever, said  that  he  could  not  read. 

Huddlest(m  then  applied  for  his  lordship's  permission  to  allow  the 
officer  of  the  court  to  read  the  deposition  to  the  witness,  and  cited 
the  case  gS  Rex  v.  Edwards  (8  C.  &  P.  p.  31),  where,  in  the  course 
of  the  trial,  it  was  proposed,  on  the  part  of  the  prisoner,  to  put  the 
depositions  into  the  hands  of  a  witness,  and  desire  him  to  look  at 
his  own,  and  refresh  his  memory  by  it,  and  then  to  ask  him 
whether,  after  having  so  done,  he  would  adhere  to  the  statement 
which  he  had  just  made  ?  The  judges  (Littledale  and  Coleridge, 
J.  J.)  thought  there  was  no  objection  to  this  mode  of  proceeding ; 
but  the  witness,  on  being  asked  to  read  over  his  deposition,  said 
that  he  could  not  read  writing,  and  the  judges  said  there  was  no 
objection  to  his  deposition  being  read  over  to  him,  and  the  officer 
of  the  court  read  it  over  to  him  accordingly.  This  case  had  been 
cited  to  Mr.  Justice  Coltman  at  the  last  Spring  Assizes  at  Shrews- 
bury, who  acted  upon  it.  {b) 

(a)  Beported  by  J.  E.  Datib,  Esq.,  Barrister-at-Law. 

{V)  Reg.  r.  Tooher,  Shrewsbury,  19th  March,  1849.  Coltman,  J.  there  said  :  "I  do  not 
aceede  to  this  case  {lUx  t.  Edwardt\  bat  there  being  one,  I  think  it  right  that  the  prisoner 
ihonld  hare  the  benefit  of  it** 
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Rbo.  Erle,  J. — ^I  believe  the  report  of  the  case  cited  was  founded 

Matthbwb.   *^P^^  ft  misconception,  and  bemg  afterwards  loosely  quoted,  was 
-; —        somewhat  inconsiderately  acted  upon.     At  all  events,  I  am  clear 
Evidence,     ^^  ^^  course  suggested  would  be  irregular,  and  contrary  to  all 
rule.     The  practice  which  permits,  on  cross-examination,  the  de- 
positions to  be  put  into  a  witness's  hands,  to  look  at  and  say 
whether  he  adheres  to  it,  is  on  the  extreme  verge  of  the  esta- 
blished rules  of  evidence,  and  cannot  be  further  extended.     To  do 
what  I  am  now  asked,  would  be,  in  effect,  putting  the  officer  of 
the  court  in  the  position  of  a  witness,  without  bemg  on  oath,  to 
contradict  the  te8tm[iony  of  the  sworn  witness  in  the  box.     I  can- 
not permit  such  a  practice  before  me. 
Crippsy  for  the  prosecution. 
Huddleston,  for  the  prisoner. 


CENTRAL  CRIMINAL  COURT  AND  COURT  OF 

CRIMINAL  APPEAL. 

August  Session,  1849. 

August  23. 

Reg.  v.  Smythies.  (a) 

Indictment  for  forgery  at  common  law —  Venue — ]  1  Geo,  4^1  WUL  4, 

e.  66,  1.  24 — Uttering  at  common  law. 

An  indictment  for  forgery  at  common  law  alleged  that  the  prosecutor  had 
given  to  the  defendant  a  consent  by  word  of  mouthy  but  not  in  writing^ 
that  his  ftame  might  be  used  as  next  friend  to  certain  infant  plaintiffs 
in  Chancery,  on  condition  that  he  should  not  be  anstoerable  to  the 
defendant  fthe  solicitor  for  the  said  plaintiff, J  for  any  costs  ;  and  it 
then  charged  that  the  defendant,  intending  fraudulently  to  make  it 
appear  that  the  prosecutor  had  consented  that  his  name  should  be  used 
as  the  next  friend  of  the  said  plaintiff,  absolutely  and  without  any 
undertaking,  promise,  or  agreement  on  the  part  of  the  said  defendant 
touching  the  costs  attending  the  said  cause,  forged  a  consent  in  theu 
words : — "  Miles  v.  Miles, — /  hereby  consent  to  be  next  friend  to  the 
infant  for  the  purposes  of  this  suit, — Richakd  Soden." 

Held,  that  there  was  a  sufficient  fraud  disclosed  on  the  face  of  the 
indictment. 

On  a  tried  for  forgery,  a  defendant,  who  was  for  the  first  time  in  custody 
cU  the  time  when  the  trial  began,  is  within  the  W  Geo,  4  4"  1  WHl,  4, 
c,  66,  s,  24,  and  the  court  has  jurisdiction  to  try  him,  although  the 
offence  was  committed  at  a  place  out  of  the  jurisdiction, 

QucBre,  Whether  a  count  for  uttering  at  common  law  can  be  sustained, 
where  no  fraud  has  been  actually  perpetrated  by  such  uttering  f 

THE  defendant  was  charged  with  forgery  at  common  law,  and 
the  indictment  was  as  follows : — 

(a)  Reported  bv  B.  C.  Robinson,  Esq.,  Barrister-at-Law. 
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Central  Criminal  Court,  to  wit — The  jurors  of  our  Lady  the 
Queen,  upon  their  oath  present,  that  heretofore  and  before  the 
committing  of  the  offence  hereinafter  next  mentioned,  a  certain 
cause  had  oeen  commenced  and  was  depending  in  Her  Majesty's 
Hi^h  Court  of  Chancery,  in  which  said  cause  Matilda  Catherine 
Miles,  Adelaide  Miles,  Ann  Miles,  and  Elizabeth  Miles,  infants,  by 
Richajrd  Soden  their  next  friend,  were  plaintiff  and  Ezra  Miles, 
Charles  Gradderer,  Herbert  Harris  Carman,  Ann  Collyer,  James 
Collyer,  TVllliam  Miles,  Alfred  Miles,  Frederick  Miles,  and  Martin 
Miles  were  the  defendants  by  original  bill ;  and  in  which  said  cause 
the  said  M.  C.  Miles,  late  an  infant,  and  A.  Miles,  Ann  Miles,  and 
E.  Miles,  infants,  by  Richard  Soden  their  next  friend,  were  plaintiffs, 
and  Ezra  Miles,  C.  Gadderer,  H,  H.  Carman,  A.  Collyer,  J.  Collyer, 
W.  Miles,  A.  Miles,  F.  Miles,  M.  Miles,  S.  Jervis,  H.  O.  Thomson, 
and  Sir  William  Henry  Dillon,  knight,  were  the  defendants  by 
amended  bill ;  and  in  which  said  cause  the  said  M.  C.  Miles,  late 
an  infiint,  and  A  Miles,  Ann  Miles,  and  E.  Miles,  infants,  by 
Richard  Soden  their  next  friend,  were  phdntiffs,  and  B.  S.  Sturgis 
and  J.  Lawrence  were  the  defendants  by  supplemental  bill.  That 
heretofore  and  before  the  commencement  of  the  said  cause,  and 
before  the  committing  of  the  offence  hereinafter  next  mentioned, 
to  wit,  on  the  29th  day  of  May,  a.d.  1848,  Henry  Smythies,  late 
of  the  parish  of  St.  Andrew,  Holbom,  in  the  county  of  Middlesex, 
and  within  the  jurisdiction  of  the  Central  Criminal  Court,  solicitor, 
then  and  from  thence  hitherto  being  one  of  the  solicitors  of  the  said  iQ^etment 
TiiA,  Court  of  Chancery,  had  ap^ied  to  the  said  Richard  Soden 
ana  requested  him  to  be  and  to  permit  his  name  to  be  used  as  the 
next  friend  in  the  said  cause  of  the  said  Matilda  Catherine  Miles, 
Adelaide  Mile^  Ann  Miles,  and  Elizabeth  Miles,  the  said  plaintiffs, 
who  at  the  said  time  of  the  said  application  of  the  said  Henry 
Smythies,  and  at  the  time  of  the  conmaencement  of  the  said  cause, 
were  infants,  and  each  of  them  respectively  was  an  infant  within 
the  age  of  twenty-one  years,  and  that  at  the  said  time  of  such 
Implication  and  request  the  said  Richard  Soden  was  unwilling  to  be 
or  to  allow  his  name  to  be  used  in  the  said  cause  as  the  next  friend 
of  the  said  M.  C.  Miles,  A.  Miles,  Ann  Miles,  and  E.  Miles,  where- 
upon the  said  H.  Smythies  then  and  there  informed  the  said  Richard 
Soden  that  he,  the  said  Richard  Soden,  should  not  nor  would  be 
liable  for  any  costs,  charges,  or  disbursements  which  might  be 
incurred  in  or  about  the  said  cause.  That  the  said  Richard  Soden 
then  and  there  by  word  of  mouth,  but  not  in  writing,  consented  to 
be  and  to  allow  his  name  to  be  used  in  the  said  cause  as  such  next 
friend  to  the  said  plaintiffs  as  aforesaid,  upon  the  distinct  agree- 
ment and  undertaking  of  the  said  Henry  Smythies  that  he,  the  said 
Richard  Soden,  should  not  be  liable  for  any  costs,  charges,  or  dis- 
bursements which  might  be  incurred  in  the  said  cause,  and  the  said 
Henry  Smythies  then  promised  the  said  Richard  Soden  that  he, 
the  said  Richard  Soden,  should  not  be  liable  to  him,  the  said  Henry 
Smythies,  or  to  any  other  person  for  any  such  costs,  charges,  or 
disbursements.     That  the  said  Henry  Smythies,  from  the  time  of 
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the  commencement  of  the  said  cause  until  the  10th  day  of  October, 
JLD.  1848,  was  the  solicitor  for  and  acted  as  and  conducted  the  said 
cause  as  solicitor  in  the  s^d  cause,  on  behalf  of  the  plaintiffs  in  the 
said  cause,  on  which  said  IQth  day  of  October,  A.D.  1848,  by  an 
order  duly  made  in  the  said  cause,  one  Thomas  Eark  was  substi- 
tuted as  uie  solicitor  in  the  said  cause,  on  behalf  of  the  plaintiffe  in 
the  said  cause,  in  the  room  of  the  said  Henry  Smythies.  That 
afterwards,  and  after  the  making  of  the  said  order  for  changing  the 
solicitor  in  the  said  cause,  and  after  the  making  of  the  undertaking, 

Eromise  and  agreement  by  the  said  Henry  Smythies  as  herein- 
efore  mentioned,  and  before  the  committing  of  the  offence  herein- 
after next  mentioned,  the  said  Henry  Smjrthies  delivered  to  the 
said  Richard  Soden  a  bill  of  fees,  charges  and  disbursements 
amounting  to  a  large  siun  of  money,  to  wit,  to  the  sum  <£ 
35521  5$.  lldl,  alleged  by  the  said  Henry  Smythies  to  be  due  and 
owing  from  the  said  Richard  Soden  to  the  said  Henry  Smythies 
for  the  fees,  charges  and  disbursements  incurred  by  him  the  said 
Henry  Smythies  in  and  about  the  management  and  conduct  of  the 
said  cause  as  solicitor  on  behalf  of  the  plaintifis  in  the  said  cause. 
That  afterwards,  and  after  the  expiration  of  one  month  from  the 
delivery  of  the  said  bill,  and  before  the  committing  of  the  offence 
hereinafter  next  mentioned,  to  wit,  on  the  16th  day  of  February, 
A.D.  1849,  a  certain  action  had  been  commenced,  and  at  the  time 
of  the  committing  of  the  offence  hereinafter  next  mentioned,  was 
pending  in  Her  Majesty's  Court  of  Exchequer  of  Pleas  at  West- 
minster, in  which  said  last-mentioned  action  the  said  Henry 
Smythies  was  the  plaintiff  and  the  s^d  Richard  Soden  was  the 
defendant,  and  in  which  said  last-mentioned  action  the  said  Hefllgr 
Smythies  sought  to  recover  from  the  said  Richard  Soden  the  said 
sum  of  355iL  5«.  1 U.,  as  and  for  the  said  fees,  charges  and  dis- 
bursements of  the  said  Henry  Smythies  in  and  about  the  manage- 
ment and  conduct  of  the  said  first-mentioned  cause  as  solicitor  on 
behalf  of  the  said  plaintiffs  in  the  said  first-mentioned  cause.  That 
afterwards,  and  after  the  delivery  of  the  said  bill,  and  aft^er  the 
commencement  of  the  ssdd  action,  and  whilst  the  said  last-men- 
tioned action  was  so  pending  as  aforesaid,  and  before  the  committing 
of  the  offence  hereinafter  next  mentioned,  to  wit,  on  the  19th  day 
of  March,  a.d.  1849,  upon  the  petition  of  the  said  Richard  Soden, 
duly  presented  to  the  said  High  Court  of  Chancery,  an  order  was 
duly  made  by  the  said  last-mentioned  court  for  the  taxation  of  the 
said  bill  of  the  said  Henry  Smythies,  which  sidd  order  is  to  the 
tenor  and  effect  following,  that  is  to  say — 

"Monday,  the  19th  day  of  March,  in  the  I2th  year  of  the 
reign  of  Her  Majesty  Queen  Victoria,  1849. 
**  In  the  matter  of  Henry  SmythieSy  one  of  the  solicitors  of  this  cawrt 
"  Upon  the  humble  petition  of  Richard  Soden,  of  Castlethorpe, 
in  the  county  of  Bedford,  farmer,  this  day  preferred  unto  the  Right 
Honourable  the  Master  of  the  Rolls,  it  was  alleged  that  the  peti- 
tioner was  applied  to  by  the  above-named  Henry  Smythies  to 
become  the  next  friend  of  the  plaintiffs  in  a  cause,  MUes  v.  MUes^ 
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now  pending  in  this  court,  and  that  he  consented  thereto,  upon  an 
arrangement  with  the  said  Henry  Smythies,  that  the  petitioner 
ahoida  not  be  liable  for  the  payment  of  his  bill  of  costs  as  the 
phuntiff's  solicitor  in  the  said  cause,  and  under  such  circumstances 
the  said  Henry  Smythies  was  employed  by  the  petitioner  as  his 
Bcdicitor  therein.  That  notwithstanding  such  arrangement  the  said 
Henry  Smjrthies  has  lately  delivered  his  bill  of  fees  and  disburse- 
ments in  the  said  cause  agfdnst  the  petitioner,  and  has  commenced 
an  action  against  him  in  Her  Majesty  s  Court  of  Exchequer  to  obtain 
payment  of  the  s^d  bilL  That  tne  petitioner  is  adyised  that  the 
Baid  bill  contains  unreasonable,  extrayagant  and  improper  charges, 
and  without  waiving  his  right  to  dispute  his  liability  to  pay  the 
nme  upon  the  trial  of  the  said  action,  he  is  desirous  that  the  said 
bfll  of  costs  should  be  taxed.  That  the  petitioner  is  advised  that 
he  has  a  good  defence  to  the  said  action,  and  he  intends  to  defend 
the  same.  It  was  therefore  prayed,  and  it  is  accordingly  ordered, 
that  it  be  referred  to  the  Taxing-master  of  this  court  in  rotation  to 
tax  and  settle  the  said  bill,  and  that  the  petitioner  and  also  the  said 
Henry  Smythies  do  produce  before  the  said  master  upon  oath,  as 
he  shall  direct,  all  books,  papers  and  writings  in  their  custody  or 
power  respectively  relating  to  the  matters  hereby  referred  or  any 
rf  them,  and  that  they  be  examined  upon  interrogatories  touching 
the  same  matters  or  any  of  them  as  the  said  master  shall  direct. 
And  it  is  ordered  that  if  such  bill  when  taxed  be  less  by  a  sixth 
part  than  the  said  bill  so  delivered,  the  said  master  do  tax  the 
petitioner  his  costs  of  such  reference.  And  if  such  bill  when  taxed 
sbiU  not  be  less  by  a  mxth  part  than  the  said  bill  so  delivered,  the 
saM  master  do  tax  the  said  Henry  Smythies  his  costs  of  such 
reference.  And  it  is  ordered  that  the  said  master  do  certify  the 
amount  of  the  said  bill  when  taxed,  and  also  the  costs  of  such 
taxation  so  to  be  taxed  as  aforesaid. 
''J.  A.  M.  ''Entered,  J.  A.  M." 

That  the  said  Henry  Smythies  well  knowing  the  said  several 
premises  aforesaid,  and  fidsely  and  unlawfully  devising,  contriving 
and  intending  unjustly,  maliciously  and  fraudulently  to  aggrieve, 
oppress,  impoverish  and  defraud  the  said  Kichard  Soden,  and  to 
make  it  appear  that  the  s^d  Bichard  Soden  had  consented  that  his 
name  should  be  used  as  the  next  friend  of  the  said  plaintiffs  in  the 
said  first-mentioned  cause,  absolutely  and  without  any  undertaking, 
promise  or  agreement  on  the  part  of  the  said  Henry  Smythies 
touching  the  costs,  fees,  charges  and  disbursements  attending  the 
said  cause,  and  to  enable  him  the  said  Henry  Smythies  to  recover 
the  said  fees,  charges  and  disbursements  so  as  aforesaid  alleged  to 
be  due  to  the  said  Henry  Smythies  as  solicitor  in  the  said  first- 
mentioned  cause  from  the  said  Richard  Soden,  afterwards  and  whilst 
the  said  last-mentioned  action  was  so  pending  as  aforesaid,  and 
before  the  taxation  of  the  said  bill,  in  pursuance  of  the  said  last- 
mentioned  order,  to  wit,  on  the  3rd  day  of  April,  A.D.  1849,  with 
force  and  arms  at  the  parish  aforesaid  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court,  unlawfully, 
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Argument  for 
the  defendant, 
that  fraud  was 
not  shown  on 
the  feoe  of  the 
indictment 


knowingljy  frandulently  and  fakely  did  forge  and  counterfeit  a 
certain  writing  on  paper  in  the  form  of  and  purporting  to  be  a 
consent  in  writing  by  the  said  Richard  Soden  to  be  the  next  friend 
of  the  said  plaintiff  in  the  said  first-mentioned  cause  for  the  pur- 
poses of  the  said  first-mentioned  cause,  and  which  said  forged 
writing  or  paper  is  to  the  tenor  following,  that  is  to  say — 

"  In  Chancery : — 

**  Miles  V.  Miles, 

*^  I  hereby  consent  to  be  next  friend  to  the  said  infants  for  the 
purposes  of  this  suit. — ^Richahd  Soden." 

That  the  said  Henry  Smythies  afterwards  and  whilst  the  said 
last-mentioned  action  was  so  pendii^  as  aforesaid,  and  at  and  upon 
the  taxation  of  the  said  bill  of  the  said  Henry  Smythies  in  pursuance 
of  the  siud  order  for  taxation  of  the  said  bill,  before  one  Hemy 
Bamsay  Baines,  then  and  there  being  one  of  the  masters  of  the  said 
High  Court  of  Chancery  and  the  Taxing-master  in  rotation  to  whcMn 
the  taxation  of  costs  in  the  matter  of  the  said  last-mentioned  order 
was  referred,  to  wit,  on  the  said  3rd  day  of  April,  a.d.  1849,  at 
the  parish  aforesaid,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  the  ssdd  false,  forged  and  counterfeit  writing  or 
paper  so  falsely  forged  as  aforesaid,  purporting  to  be  a  consent  in 
writing  by  the  said  Kichard  Soden  to  be  the  next  friend  of  the  said 
infants  for  the  purposes  of  the  said  first-mentioned  cause,  falsely, 
knowingly  and  nraudulently  did  pronounce  and  publish,  and  then 
and  there,  to  wit,  on  the  said  3ra  day  of  April,  a.d.  1849,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
aforesaid,  falsely,  knowingly  and  fraudulently,  as  a  true  consent  in 
writing  by  the  said  Bichani  Soden  to  be  the  next  friend  of  the 
said  imants  in  the  first-mentioned  cause,  did  deliver  to  the  said 
Henry  B.  Baines,  then  and  there  bein^  such  master  of  the  said 
^h  Court  of  Chancery  engaged  in  ana  about  the  taxation  of  the 
bill  of  the  fees,  charges  and  disbursements  of  the  said  Henry 
Smythies  in  the  said  first-mentioned  cause,  to  the  great  damage 
and  prejudice  of  the  said  Bichard  Soden,  to  the  evil  example  of  iJl 
others  in  the  like  case  offending,  and  against  the  peace,  &c 

The  2nd  count  was  for  uttering  the  consent  mentioned  in  the 
1st  count. 

The  evidence  went  to  show  that  the  forgery  was  conunitted  at 
Aylesbury,  in  Buckinghamshire,  but  that  the  uttering  took  place 
in  London. 

At  the  close  of  the  case  for  the  prosecution, 

Cooke  and  Robinson,  for  the  defendant,  submitted  that  the  indict- 
ment could  not  be  sustained.  It  was  for  a  foi^ery  at  common  law, 
and  such  an  indictment  must  contain  on  the  fS^e  of  it  some  clear 
case  of  fraud  upon  the  prosecutor;  but  here  there  was  nothing  to 
show  that  the  prosecutor  could  be  injured  in  the  slightest  degree. 
It  was  admitted  by  the  indictment  that  he  had  consented  that  his 
name  should  be  used  as  the  next  friend  of  the  plaintiffs  in  the 
Chancery  suit,  and  the  pappr  alleged  to  be  forgea  merely  tended 
to  establish  that  consent.     The  indictment,  it  was  true,  stated  that 
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to  that  verbal  consent  admitted  to  have  been  given  there  was        Reo. 
annexed  a  condition  that  he  should  not  be  answerable  for  costs,    smtthieb. 
and  afterwards  recited  that  "  the  defendant,  intending  to  make  it      ^  — 
appear  that  the  said  Richard  Soden  had  consented  that  his  name    ^y^^Z 
should  be  used  as  the  next  friend  of  the  said  plaintifis  in  the  said      Uttering. 
first-mentioned   cause  absolutely  and  without   anv  undertaking, 
promise  or  agreement  on  the  part  of  the  said  Henry  Smythies 
touching  the  costs,*^  &c.  did  forge  the  said  consent,  but  no  such 
intent  could  be  drawn  from  the  act  alleged.     Any  agreement  vnth 
the  defendant  that  the  prosecutor  should  not  be  hable  for  costs 
might  still  be  given  in  evidence  to  qualify  the  written  instrument, 
for  to  attempt  to  enforce  it  as  an  unconditional  consent  would  be 
frauds  and  might  be  resisted.     The  prosecutor  was  not,  therefore, 
nlaced  in  a  situation  of  greater  responsibility  than  he  was  before. 
if  there  was  any  fraud  at  all,  it  was  rather  in  the  attempt  to  create 
evidence  of  a  contract  that  had  been  really  entered  into,  but  this 
was  not  the  fraud  alleged  in  the  indictment 

Erle,  J. — I  think  that  there  is  a  sufficient  fraud  stated  on  the  Judgment  of 
face  of  the  indictment.     It  alleges  that  a  verbal  consent  was  given  ^^^^'  ^  ^^ 
under  certain  conditions,  and  the  consent  alleged  to  be  forged  is  a 
written  one  and  purports  to  be  given  without  any  condition  at  all. 
I  am  of  opinion,  therefore,  that  a  fraud  upon  the  prosecutor  is 
8uffi<^ently  shown. 

Cooke  then  submitted  that,  as  to  the  count  for  forgery,  there  was  Ammentfor 
no  jurisdiction  in  the  court  to  try  it.  The  evidence  tended  toj^Sr**" 
show  that  the  forgery,  if  committed  at  all,  was  committed  out  of 
the  jurisdiction  of  the  Central  Criminal  Court.  The  24th  section 
of  the  1 1  Geo.  4  &  1  Will.  4,  c.  66,  enacted  that  "  if  any  person 
shall  commit  any  offence  against  this  act,  or  shall  commit  any 
offence  of  forpng  or  uttering  any  matter  whatsoever,  or  of  offering, 
uttering,  disposing  of  or  putting  off  any  matter  whatsoever,  know- 
ing the  same  to  be  forged  or  altered,  whether  the  offence  in  any 
BQch  case  shall  bo  inmctable  at  common  law  or  by  virtue  of  any 
statute  or  statutes  made  or  to  be  made,  the  offence  of  every  such 
offender  may  be  dealt  with,  indicted,  tried  and  punished,  and  laid 
and  charged  to  have  been  committed  in  any  county  or  place  in 
which  he  shall  be  apprehended,  or  be  in  custody,  as  if  his  offence 
had  been  actually  committed  in  that  county  or  place,''  &c.  Here 
the  prisoner  was  not  shown  to  have  been  in  custody  until  the  trial 
began,  and  in  R.  v.  Whiley  (2  M.  C.  C.  186),  it  was  decided  that, 
under  such  circumstances,  tne  objection  was  fatal.  Then,  with  regard 
to  the  count  for  uttering,  no  fraud  was  in  fact  perpetrated  by  it, 
and  therefore  it  could  not  be  supported.  In  R.  v.  Boult  (2  Car.  & 
K.  604),  it  was  laid  down  by  Cresswell,  J.,  after  consulting  Patte- 
Bon,  J.,  that  the  uttering  of  a  forged  instrument,  the  forgery  of 
whksh  was  only  a  forgery  at  common  law,  was  no  offence  unless 
the  firand  had  been  actually  committed. 

Eble,  J.,  leflt  it  to  the  jury  to  decide  generally  with  respect  to  Judgment. 
the  indictmenty  asking  them  specifically  whether  they  were  satisfied 
that  the  forgery,  if  committed  at  all,  was  committed  within  the 

TT    9 


100 


CBIMINAL  LAW  CASBS. 


&B0. 

V, 

Smtthiss. 

Forgery — 
Venue — 
UtUrmg, 


jurisdiction  of  the  Central  Criminal  Court.  The  other  questions 
he  reserved. 

The  jury  found  the  defendant  guilty  upon  both  counts,  but 
that  as  to  the  forj^ery  there  was  no  evidence  of  its  having  been 
committed  within  £e  jurisdiction  of  this  court 

The  case  was  afterwards  submitted  to  the  judges  of  the  Court 
of  Criminal  Appeal: — 


Cue. 


Judgment 


COURT  OF  CRIMINAL  APPEAL. 
November  20,  1849. 

(Before  Pollock,  C.  B.,  Patteson,  B.,  Parke,  B.,  Wight- 
man,  J.,  and  Talfourd,  J.) 

Case. 

1st.  Forging  a  consent  to  act  as  next  friend  in  Chancery. 

2nd.  Uttering  the  same  with  intent  to  defraud. 

The  prisoner  was  not  shown  to  have  been  in  custody  till  the 
time  when  the  trial  b^an.  The  jury  found,  as  to  the  Ist  count, 
that  he  was  guilty  of  forging,  but  tlmt  there  was  no  evidence  of 
its  having  been  done  within  the  jurisdiction  of  the  court  As  to 
the  2nd  count,  g^ty. 

The  questions  are — ^First.  Was  the  prisoner  indicted,  when  he 
was  in  custody,  within  the  11  Geo.  4  &  1  Will.  4,  c.  66,  s.  24, 
he  not  being  shown  to  be  in  custody  till  the  time  of  the  trial? 
If  not — 

Second.  Is  the  uttering  of  a  forged  instrument  with  intent  to 
defraud,  where  the  forging  is  a  misdemeanor  at  common  law,  a 
misdemeanor?  (see  R.  v.  BouUy  2  Car.  &  Kir.  604.) 

W.  Erle. 

Keatinffy  for  the  defendant,  was  contending  that  the  case  must 
be  decided  by  that  of  B.  v.  Whiley^  when  he  was  interrupted  by 

Parke,  B. — The  report  of  that  case  is  erroneous  in  Mr.  Mooay's 
work.  The  decision  was  the  reverse  of  what  he  states  it  to  have 
been.  I  have  my  notes  of  the  case  here,  in  which  I  find  that  Lord 
Denman  thought  the  conviction  wrong.  Tindal,  C.  J.,  and  Lord 
Abinger  thought  it  right,  and  Littledale,  J.,  doubted,  but  the  rest 
of  the  judges  were  of  opinion  that  it  was  good.  It  was  decided  on 
the  precedent  in  Foster,  12,  on  the  trial  in  1745  of  Berwick,  one 
of  the  rebels.  I  find  the  case  correctly  reported  in  1  C.  &  K.  150. 
Our  decisions  were  not  then  given  in  open  court  as  they  are  now, 
and  hence,  probably,  the  mistake  in  reports  which  are  generally 
very  accurate. 

Keatififf  objected  that,  at  all  events,  the  jury  had  not  found  a 
verdict  of  guilty  generally.  They  had,  in  fact,  given  a  special 
verdict. 

Pollock,  C.  B. — No,  not  a  special  verdict ;  they  have  found  a 
verdict  of  guilty,  with  a  memorandum  stating  facts  which  may 
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raise  the  point  of  law.     This  is  not  the  place  for  discussing  special 
verdicts.     We  think  the  finding  amounts  to  a  conviction. 

Conviction  affirmed. 

Clarksoni  Bodkin,  and  Huddleston  for  the  prosecution  in  court 
above. 

Cooke  and  Robinson  for  the  defendant. 

Huddleston  for  the  prosecution  in  the  Court  of  Appeal. 

Keating  for  the  defendant. 


Keg. 

17. 

Smtthibs. 

Forgery — 
Venue — 
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COURT  OF  CRIMINAL  APPEAL. 

February  15,  1850. 

(Before  Blackbubne,  C.  J.,  Doherty,  C.  J.  C.  B.,  Cramp- 
ton,  J.,  Perrin,  J.,  Ball,  J.,  Richards,  B.,  Lefroy,  B., 
and  Moore,  J.) 

Reg.  v.  Murphy,  (a) 

Embezzlement — Friendly  society. 

In  an  indictment  against  a  clerk,  stating  that  ke,  being  then  and  there 
employed  as  clerk  to  A.  B,  and  others,  did  by  virtue  of  his  said  employ- 
menty  then  and  there,  and  whilst  he  was  so  employed  as  aforesaid, 
receive  and  take  into  his  possession  certain  money,  to  wit,  29L  I5s,  Sd,, 
for  and  on  accounJt  of  the  said  A,  B.  and  other  his  masters,  and  the 
said  money  then  and  there  fraudulently  did  embezzle,  averring  the  said 
money  to  be  the  property  of  the  said  A.  B.  and  other  his  masters,  from 
the  said  A.  B.  ^.  feloniously  did  steal,  Sfc.  The  2nd  count  stating  the 
person  to  be  employed  as  clerk  to  A.  B.,  C.  D.,  and  E.  F.,  and  laying 
the  property  in  them  ; 

HM,  first,  that  it  W€U  sufficient  to  warrant  a  conviction  for  embez- 
zlement, to  prove  that  the  prisoner  was  employed  as  secretary  of 
a  friendly  society,  and  had  not  duly  accounted  according  to  the  rides 
of  the  society,  and  that  having  taken  upon  himself  to  collect  moneys,  he 
was  answerable  as  a  servant  for  embezzling  such  moneys.  Secondly, 
that  although  the  prisoner  was  himself  a  member  of  the  society,  by 
the  rules,  all  the  property  of  the  society  being  vested  in  trustees,  he 
toas  guilty  of  embezzling  a  portion  of  the  funds,  and  the  property  was 
righdy  laid  in  the  indictment  as  the  property  of  the  employers.  Thirdly, 
it  was  not  material  whether  the  prisoner  received  payment  for  the  dis- 
charge of  the  duties  he  undertook  or  not,  because,  being  the  servant  of 
the  society,  he  was  answerable  for  the  due  discharge  of  any  office  he 
undertook  to  perform. 

Case. 

WILLIAM  MURPHY  was  indicted  and  tried  before  Judge  cue. 
Perrin  and  myself  at  this  commission.     For  that  he,  on  the 
1 7th  December,  in  the  12th  year  of  the  Queen,  being  employed  as 

(a)  Beported  by  J.  R  O'Flanaoan,  Esq.,  Barrister-at-Law. 
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^^^'       derk  to  the  Rev.  Theobald  Mathew,  and  others,  did  receive  into 

McRPUT.    1^13  possesfiion  a  Bum  of  money^  to  wit,  29/.  I5s.  Sd.  of  their  money^ 

—        and  did  fraudulently  and  feloniously  embezzle  and  steal  the  same, 

^^''f  w^"  against  the  peace,  &c,  and  the  statute,  &c 

Society.  There  was  a  2nd  count  in  the  indictment  which  stated  that 

the  prisoner  was  the  clerk  of  Theobald  Mathew,  Thomas  Hughes, 
and  Pat  Brophy:  but  in  other  respects  the  2nd  count  was 
similar  to  the  1st. 

It  appeared  upon  the  evidence,  that  the  prisoner  was  the  secre- 
tary and  treasiurer  of  a  friendly  society  called  **The  Princess 
Royal  National  Total  Abstinence  Tontine  Society ,''  and  that  the 
prisoner  had,  whilst  acting  in  such  capacities,  received  the  sub- 
scriptions payable  by  the  different  members  of  the  society,  and 
that  there  was  a  balance  in  his  hands  of  such  subscriptions  over 
and  above  all  disbursements  thereout,  amounting  to  the  sum  of 
29/.  155.  8^.  up  to  and  for  the  17th  September,  1848.  It  appeared 
upon  the  evidence  of  Patrick  Murphy,  a  member  of  the  society, 
that  the  Rev.  Theobald  Mathew,  Thomas  Hughes  and  Patrick 
Brophy,  in  whom  the  property  was  laid  in  the  indictment,  were 
the  president  and  stewards  of  the  society,  at  the  time  when  the 
offence  was  committed  by  the  prisoner.  The  certified  rules  of  the 
societv  were  produced  and  proved;  and  by  the  23rd  rule,  the 
presiaent  and  stewards  for  the  time  being  are  declared  to  be  "  the 
trustees  of  the  society,  and  that  all  moneys,  ^oods,  chattels,  effects 

Case  *^^  property  whatever  belonging  to  the  society  should  be  vested 

in  them,  as  such  trustees,  for  the  use  and  benefit  of  the  society, 
and  the  respective  members  thereof;  and  such  trustees  shall,  when 
properly  authorized  by  the  society,  bring  or  defend  any  action, 
suit,  or  prosecution,  concerning  any  property,  right  or  claim  of  this 
society. 

The  rules  also  name  the  Rev.  Theobald  Mathew  president  of 
the  society.  It  further  appeared,  that  the  members  of  the  society 
were  in  the  habit  of  meeting  on  certain  quarterly  days  for  the 
pur{)ose  of  auditing  and  settling  the  accounts  of  each  quarter,  and 
that  the  17th  September,  1848,  was  one  of  those  quarterly  days  of 
meeting,  and  the  17th  December,  1848,  another  quarterly  day  of 
meeting,  but  the  17th  December,  1848,  having  fallen  on  a  Sunoay, 
the  meeting  took  place  on  the  18th  of  that  month.  It  further 
appeared,  that  it  was  the  course  and  practice  of  the  society,  if  any 
surplus  or  balance  of  the  funds  remained  in  the  hands  of  the 
treasurer  and  secretary,  that  such  surplus  was  distributable  before 
Christmas  in  each  year,  and  that  it  was  the  duty  of  the  prisoner 
to  have  such  surplus,  or  balance,  if  any,  ready  to  be  paid  over 
when  required  so  to  do.  It  appeared  that  two  books  were  kept 
by  the  prisoner,  one  of  which  books  was  called  at  the  trial,  the 
day-book  and  the  other  the  ledger,  and  it  appeared  that  all  sub- 
scriptions paid  in  by  the  members  to  the  prisoner  at  the  dififerent 
weelcly  evening  meetings  of  the  society  were  entered  by  him,  at 
the  time  of  the  payment  thereof,  in  his  day-book,  and  that  those 
several  payments,  as  well  as  the  disbursements  by  the  prisoner 
thereout,  were  afterwards,  at  the  end  of  each  quarter,  traiisferred 
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to  the  ledger,  and  a  balance  struck  on  foot  of  such  account,  showing  Bbo. 
the  clear  balance  in  the  hands  of  the  prisoner  at  the  termination  of  mubpht 
each  quarter;  and  that  the  before-mentioned  sum  of  29L  I5s.  Sd,  — ^ 
was  the  clear  balance  in  the  hands  of  the  prisoner  at  the  end  of  ^"/y^J^v^ 
the  quarter  ending  17th  September,  1848.  it  appeared,  however,  Society. 
that  with  reference  to  the  quarter  ending  the  1 7th  December, 
1848,  the  prisoner  had  not  brought  forward  his  intermediate  re- 
ceipts between  the  17th  September  and  17th  December,  into  the 
le^er,  though  they  amounted,  as  appeared  by  his  day-book,  to 
12iL  8«.  2d.y  and  though  he  did  bring  forward,  his  disbursements 
for  the  same  period,  which  amounted  to  the  sum  of  9L  5s,  6d,  It 
lurther  appeared,  that  very  shortly  after  the  meeting  of  the  society 
on  the  18th  December,  1848,  preparatory  to  the  distribution  of  the 
surplus  funds  of  the  society  amongst  its  members,  the  prisoner 
left  his  house  and  residence  in  the  city  of  Dublin,  and  disappeared 
altogether  with  the  ftinds  of  the  society,  and  that  he  could  nowhere 
be  found,  and  that  he  remained  concealed  tiU  about  the  end  of 
October,  1849,  when  he  was  arrested,  and  the  present  indictment 
ifterwards  preferred  against  him.  It  appeared  by  the  two  account 
books  produced  on  the  trial,  which  were  all  in  the  handwriting  of 
the  prisoner,  that  he  took  credit  for  different  sums  against  the 
Qooneys  that  came  to  his  hands  as  payments  to  himself  as  secretary 
to  the  society,  and  which  could  only  be  understood  as  payments  to 
the  priscKier  as  a  remuneration  for  his  trouble  as  an  officer  of  the 
society,  and  no  distinction  appeared  to  have  been  taken  in  the  oase. 
books  of  the  society,  or  in  the  general  rules  of  the  society,  or  upon 
the  evidence  adduced  on  the  trial  between  the  office  of  the  secre- 
tary and  of  treasurer — in  fact,  the  title  "  Treasurer"  did  not 
appear  in  any  of  those  documents,  nor  in  the  prisoner's  accounts ; 
though  the  title  '^  Secretary "  was  mentioned  frequently  in  all 
those  documents,  and  in  the  general  rules  of  the  society.  It  also 
^)peared  from  the  evidence,  that  the  prisoner  himself  was  one  of 
the  members  of  the  society.  There  was  a  good  deal  of  other 
evidence  given  on  the  trial,  which  I  think  it  unnecessary  to  state, 
IS  it  does  not  appear  to  me  to  bear  upon  any  of  the  objections  relied 
cm  by  the  counsel  for  the  prisoner. 

Tlie  case  for  the  crown  having  been  closed,  the  counsel  for  the 
prisoner  called  upon  the  court  to  direct  a  verdict  of  acquittal  upon 
the  following  groimds : — 1st,  Because  he  insisted  that  the  prisoner 
had  £Eurly  accounted  with  the  society,  and  that  he  had  not  denied 
the  receipt  of  the  money,  and  that  his  offence  at  most  amounted  to 
Dothing  more  than  a  breach  of  trust,  but  not  to  embezzlement. 
2ndly,  Because  the  prisoner,  being  himself  a  member  of  the  society, 
he  could  not  be  convicted  of  embezzlement  of  the  money  men- 
tioned in  the  indictment,  the  same  or  some  part  thereof  being,  as 
he  insisted,  the  property  of  the  prisoner  himself.  Thirdly,  Because 
the  prisoner  had,  as  he  insisted,  received  the  money  as  treasurer, 
for  which  employment  he  insisted  it  did  not  appear  in  evidence 
that  the  prisoner  had  received  any  payment  or  remuneration. 

With  the  concurrence  of  Judge  Perrin,  I  suffered  the  case  to 
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Bbo.       go  to  the  jury^  who  found  the  [prisoner  guilty.     We  postponed 

Mv^uT.     sentence,  the  prisoner  remaining  in  custody,  in  order  tnat  these 

—        points  should  be  considered  and  decided  by  tiie  judges,  for  whose 

^"/^w^**'  opinion  and  consideration  we  reserved  them,  under  the  11  &  12 
Sociefy,      victoria.    And  I  directed  that  the  witness  Murphy  should  have  the 
day-book  and  ledger,  and  a  copy  of  the  printed  rules  of  the  society, 
to  be  produced  before  your  loidships. 

John  Richards. 
L.  Perrin. 

Indictment  County  of  the  City  of  Dublin,  to  wit. — The  jurors  for  our  Lady 

the  Queen  upon  their  oath  do  say  and  present,  that  William 
Murphy,  late  of  the  parish  of  St.  Mary,  in  the  county  of  the  dtv 
of  Dublin,  yeoman,  on  the  I7th  day  of  December,  in  the  12tii 
year  of  the  reign  of  our  Sovereign  Ladv  Victoria,  by  the  grace  of 
Grod  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  Queen, 
defender  of  the  faith  and  so  forth,  at  the  parish  of  St.  Mary,  in 
the  county  of  the  city  of  Dublin  aforesaid,  being  then  and  there 
employed  as  clerk  to  the  Very  Rev.  Theobald  Mathew  and  others, 
did  by  virtue  of  his  said  employment  then  and  there,  and  whilst 
he  was  so  employed  as  aforesaid,  receive  and  take  into  his  pos- 
session certain  money  to  a  large  amount,  to  wit,  to  the  amount  of 
29L  I5s.  8(2.,  for  and  on  the  account  of  the  said  Theobald  Mathew 
and  others  lus  masters,  and  the  said  money  then  and  there  firaudu- 
lently  and  feloniously  did  embezzle,  and  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say  that  the  said  William  Murphy, 
then  and  there  in  manner  and  form  aforesaid  the  said  money  the 
property  of  the  said  Theobald  Mathew  and  others  his  said  masters 
from  the  said  Theobald  Mathew  and  others  his  said  masters 
feloniously  did  steal,  take  and  carry  away,  against  the  form  of  the 
statute  in  such  case  made  and  provided  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present, 
that  the  said  William  Murphy,  on  the  said  17th  day  of  December, 
in  the  said  12th  year  of  the  reign  aforesaid,  at  the  parish  of  St 
Mary  aforesaid,  in  the  county  of  the  city  of  DubBn  aforesaid, 
being  then  and  there  employed  as  clerk  to  the  said  Theobald 
Mathew,  Thomas  Hughes,  and  Patrick  Brophy,  did,  by  virtue  of 
his  said  employment,  then  and  there,  and  whilst  he  was  so 
employed  as  aforesaid,  receive  and  take  into  his  possession  certain 
money  to  a  large  amount,  to  wit,  to  the  amount  of  29L  15s.  Sd, 
for  and  on  the  account  of  the  sidd  Theobald  Mathew,  Thomas 
Hughes,  and  Patrick  Brophy,  his  masters,  and  the  said  money 
then  and  there  fraudulently  and  feloniously  did  embezzle,  and  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
William  Murphy,  then  and  there,  in  manner  and  form  aforesaid, 
the  said  money,  the  proper^  of  the  said  Theobald  Mathew, 
Thomas  Hughes  and  Patrick  Brophy,  his  said  masters,  from  the 
said  Theobald  Mathew,  Thomas  Hughes  and  Patrick  Brophy,  his 
said  masters,  feloniously  did  steal,  take  and  carry  away,  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
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and  contrary  to  the  form  of  the  statute  in  snch  case  made  and        Rso. 
provided.  ^^^^^ 

Cruue,  for  the  prisoner. — The  duty  of  the  prisoner,  as  secre-        — 
tary  of  the  society^  was  to  enter  the  receipt  of  tne  subscriptions  of  ^''^y^^^'" 
the  members,  to  keep  an  account  of  all  disbursements,  to  keep  a      Society. 
correct  day-book  ana  ledger.     The  accounts  were  to  be  audited 
every  quarter,   and   when  any  balance  appeared,  there  was  an 
annual  distribution  every  Christmas.     On  the  17th  September, 
1848,  the  prisoner  had  his  accounts  audited,  and  it  then  appeared 
that  a  balance  was  in  the  hands  of  the  prisoner  amounting  to 
29£  \5s.  %d,\  and  I  contend  that  the  prisoner,  having  accounted 
fiurly,  cannot  be  guilty  of  the  crime  of  embezzlement.     There  is 
BO  imputation  of  fraud,  or  suppression,  or  keeping  back  matters  to 
prevent  the  society  from  ascertaining  the  state  of  the  accounts, 
and  the  question  comes  to  this,  can  the  prisoner,  having  admitted 
the  sum  of  2921  \5s.  Sd.  to  be  in  his  hands,  be  indicted  for  embez- 
dement?     Up  to  the  period  of  17th  September,  he  must  be  taken 
to  have  acted  as  secretary,  and  from  thenceforward  the  money 
remained  in  his  hands  as  treasurer,  for  which  office  he  received  no 
paVy  so  we  contend  the  relationship  of  servant  of  the  society  never 
existed  to  sustain  a  charge  of  this  kind.     This  was  constructive  c^l^V^^^ 
dumge  of  possession :  ( 77ie  Qaeen  v.  Norvaly  1  Cox's  Cr.  L.  95.)  pruoner. 
[Perrin,  J. — ^Is  there  anything  in  the  rules  distinguishing  the 
oflSce  of  secretary  from  that  of  treasurer?]     The  office  of  treasurer 
is  not  in  the  rules  at  all ;  the  secretary  is  alone  named.     When  he 
admitted  the  balance  in  his  hands  as  secretary,  and  a  trust  was 
placed  in  him  to  keep  it  until  distribution,  he  no  longer  held  it  as 
servant  of  the  society,  the  possession  having  been  constructively 
dianged :  (Beasely's  case^  2  East  P.  C. ;  Rex  v.  Graven  1   Mooa. 
CX  C.  447.)     The  indictment  cannot  be  sustained,  as  the  offence 
here  does  not  amount  to  embezzlement,  as  the  prisoner  did  not 
stand  in  the  relation  of  a  servant  to  the  society  afler  the  17th 
September :  (  Crusts  casCy  1  Car.  &  Kir.  63 ;  Hodsoris  case^  3  Car. 
%  P.  422 ;  NormarCs  ecae^  Car.  &  M.  501 ;  Murrayh  case^  1  Mood. 
^6.)    It  is  clear  from  authority,  that  if  money  is  left  in  the  hands 
)f  a  derk  afler  accounting  for  it,  he  cannot  be  chargeable  with 
anbezzlement.   The  accounting  changes  the  character  ofpossession : 
'  Waiters  case,  2  Cox,  345.)  On  the  point  that  the  prisoner,  being  a 
member  of  the  society,  is  part  owner  of  the  funds,  and  cannot  be 
^Ity  of  taking  his  own  property,  was  cited  WiUis^s  case  (1  Mood. 
J75.) 

Baldwinj  Q.  C. — The  argument  on  the  other  side  comprehended  Arffament  of 
Jie  first  and  third  points,  and  it  was  contended  the  offence  of  the  fo^Sl,^^i«Jin; 
prisoner  amounted  to  a  breach  of  trust  and  not  to  embezzlement, 
ttis  material  to  consider  what  the  prisoner  was  bound  to  do.  He 
iras  bound  to  account  quarterly.  He  became  the  secretary,  knowing 
liere  was  to  be  an  annual  distribution  of  any  balance  which 
"emained  in  his  hands  as  secretary  until  the  period  of  distribution 
irrived,  so  that,  in  point  of  fact,  no  change  of  possession  ever  could 
ake  place.     The  argument  for  the  prisoner  is  answered  by  a  note 
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of  the  society  which  shows  the  distribution  of  the  funds  only  took 
place  at  Christmas.  CurFs  case  is  quite  distinmiishable  from  this — 
there  time  was  given  to  pay  the  money,  and  uie  character  in  which 
it  was  held  was  changed.  If  a  person  bound  to  account  does  not 
do  80»  it  will  amount  to  embezzlement:  (^R^*  v.  fValsh^  1  Den. 
Cr.  C.  199;  The  King  v.  Jackson^  1  Car.  &  Kir.  384.^  [Black- 
BURNE,  C.J. — Ishouldthinkthe  word^^account"  means'^  to  account 
and  pay ;"  if  he  does  not  do  this,  he  does  not  account.  Crampton, 
J. — ^When  do  you  say  the  embezzlement  took  place?]  On  the 
18th  December,  when  he  n^lected  to  account.  The  argument 
for  the  prisoner  is,  that  he  did  aooount ;  we  say  he  did  not,  the 
balance  in  his  hands  on  17th  September  ought  to  have  been 
brought  forward,  and  instead  of  doing  so,  he  absconded.  With 
respect  to  the  point  about  his  being  treasurer,  we  say  he  was  the 
secretary,  and  there  is  no  such  office  as  treasurer.  It  was  as  secre- 
tary he  was  entitled  to  receive  remuneration.  With  respect  to 
the  case  cited  on  the  question  of  property,  WilKs^s  case^  it  does  not 
affect  this  case  at  all,  and  there  are  a  number  of  authorities  to  be 
found  showing  that,  when  property  is  vested  in  trustees,  it  will  be 
the  subject  of  embezzlement  by  a  person  in  the  employment  of  the 
society,  and  is  rightly  laid  as  the  property  of  the  trustees :  (  7%f 
Queen  v.  Kane,  2  Mood.  C.  C.  204 ;  Reff.  v.  Millen,  ib.  249 ;  Beg. 
y.  Hall,  1  Mood.  C.  C.  474.)  [Lefroy,  B.— The  difficulty  I  fed 
is  this,  whether  the  prisoner,  who  appears  on  the  evidence  to  be 
the  secretary  of  this  society,  stood  in  the  capacity  of  derk  or  ser- 
vant at  all  to  the  trustees,  taking  it  to  be  his  duty  to  collect  the 
subscriptions,  to  account  for  them  and  keep  them  safe.  If  doing 
this  constitutes  him  a  servant  within  the  meaning  of  this  indict- 
ment, I  cannot  distinguish  the  case  of  any  banker,  agent,  or 
receiver.  Burton^ s  case  (I  Mood.),  makes  me  desirous  you  would 
argue  that  the  prisoner  is  a  servant.  From  the  rules  it  appears 
the  trustees  had  no  power  to  dismiss  him.  Is  he,  then,  their  ser- 
vant?] The  case  of  Beg.  v.  //a//,  and  Jensen's  case  (ib.  434), 
affirm  this  point.  [Perrin,  J. — By  the  33rd  sect,  of  the  act  (10 
Geo.  4,  c  56)  under  which  the  secretary  is  appointed,  it  is  enacted 
that  the  accounts  shall  be  countersigned  by  the  secretary.  Le- 
froy, B. — This  I  take  to  be  a  legal  declaration  of  the  duties  to 
be  performed  by  this  officer.] 

J.  A.  Curran  (for  the  prisoner)  replied. 

Smyly  (for  the  crown)  was  not  called  upon. 

Blackburne,  C.  J. — In  this  case  the  prisoner  is  indicted  for 
embezzling  the  sum  of  29i  15*.  %d.  received  by  him  as  clerk  to 
the  Very  Rev.  Theobald  Mathew  and  others,  and  in  another  count 
as  having,  in  this  capacity  of  clerk,  embezzled  the  sidd  money, 
stating  it  as  the  property  of  the  said  Theobald  Mathew,  Thomas 
Hughes  and  Patrick  Brophy,  who,  it  appears,  were  the  trustees 
of  the  said  society.  We  are  of  opinion  that  the  property  was 
rightly  laid  in  this  indictment,  and  that  the  prisoner  is  not  entitled 
to  any  estate  or  interest  in  the  funds  so  as  to  enable  him  to  raise 
any  question  as  to  property.    The  questions  we  have  to  decide  are 
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three :  Ist.  Was  the  prisoner  in  the  capacity  of  clerk  to  these  Krq. 
tmstees?  2nd.  Did  he  cease  to  be  so  at  the  time  of  the  embezzle-  murphy. 
ment?  3rd.  Was  there  evidence  to  go  to  the  jury  to  sustain  the  — 
charge  of  embezzlement  against  the  prisoner  ?  With  respect  to  ^'^h^wS^' 
the  first  question^  it  is  immaterial  to  consider,  whether  he  filled  the  Society. 
office  of  secretary  or  treasurer^  or  both,  because  it  appears  that  he 
was  employed  to  collect  the  subscriptions^  and  that  on  the  face  of 
his  accounty  a  balance  of  29^  158.  Sd.  appeared  in  his  hands,  and 
it  was  his  duty  to  keep  any  surplus  and  have  it  ready  for  distribu- 
tion when  required  so  to  do.  In  this  state  of  things,  can  any  one 
doubt  but  that  on  accepting  this  office  he  was  to  perform  its  duties? 
But  it  is  contended  that  his  duties  as  clerk  ceased  the  moment 
the  balance  of  the  account  was  struck,  and  a  new  relationship 
between  him  and  the  trustees  arose  in  respect  of  the  balance  in  his 
hands.  We  do  not  think  so.  His  obligations  were  unchanged. 
He  was  the  clerk  when  he  got  the  money,  and  he  was  the  clerk 
when  he  absconded.  CurPs  case  does  not  rule  the  present  one ; 
time  was  there  given;  a  new  and  difierent  trust  and  confidence  was 
placed.  Next,  with  respect  to  the  question,  had  the  prisoner 
ceased  to  be  clerk  at  the  time  of  the  embezzlement?  Look  at  the 
&cts;  the  balance  was  struck  on  the  1 7th  September;  the  next 
time  for  accounting  was  the  18th  December,  as  the  1 7th  (the 
quarter-day)  fell  on  Sunday :  as  clerk  he  should  have  done  so,  but 
he  does  not ;  in  the  meantime  he  had  absconded ;  i§  that  no  evi- 
dence to  sustain  the  third  question  ?  As  to  the  intention  of  the 
Erisoner  to  appropriate  the  money,  Ij  think  it  is  enough  to  say, 
ere  is  evidence  to  warrant  the  jury  in  finding  that  the  sum  which 
remained  in  the  prisoner's  hands,  at  the  time  laid  in  the  indictment, 
he  intended  to  appropriate  to  his  own  use,  and  therefore  the 
prisoner  has  been  rightly  convicted. 

Crampton,  J. — The  case  of  77ie  Kirtg  v.  HaU  appears  to  me 
to  govern  this  case. 

LiEFROY,  B. — I  wish  to  say  that  I  consider  the  present  case  as 
decided  upon  the  principle,  that  the  prisoner  stood  in  the  relation- 
ship of  clerk  and  servant  to  the  trustees. 

Blackburne,  C.  J. — ^I  shall  grant  a  certificate  in  this  case,  as 
in  the  case  of  The  Queen  v.  Otway, 
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(Before  Coleridge,  J.«  and  Rolfe,  B.) 

Reg.  ».  Swan,  {a) 

Indictment  against  a  bankrupt—S  ^  6  Vict.  c.  122—12  4*  13  Vict.  c.  106 

— Repeal  of  penal  statute. 

Where  a  statute  creeping  an  offence  is  repealed^  a  person  cannot  be  afiet' 
wards  proceeded  against  for  any  offence  within  it  committed  whUst  it 
was  in  operation,  even  although  the  repealing  statute  re-enacts  the  penal 
clauses  of  the  statute  repealed. 

The  words  ^*  except  as  to  the  recovery  and  application  of  any  penalty  for 
any  offence^  which  shcM  have  been  committed  before  the  commencement 
of  this  acij  in  the  1st  section  of  the  \2  Sf  13  Vtct,  c,  106,  do  not  apply 
to  offences  which  are  the  subject  of  indictment^  but  refer  to  summary 
proceedings  under  which  a  pecuniary  penalty  may  be  awarded. 

The  penal  clauses  of  the  5  Sf  6  Vict,  c,  122  are  repealed  by  the 
12  4-  13  Vict.  c.  106. 

Schedule  (A)  to  the  12  ^  13  Vict.  c.  106,  is  controlled  by  the  \st  section, 
so  that  the  repeal  of  the  6  Geo,  4,  c.  16,  though  expressed  in  the 
schedule  to  extend  to  the  whole  statute,  has  not  the  effect  of  reviving 
those  statutes  which  the  6  Geo,  4,  c,  16,  itself  repealed. 

Indictment       HpHE  indictment  against  the  defendant  charged — That  here- 

JL  tofore  and  after  the  passing  and  commencement  of  a  certain 
act  of  Parliament  made  and  passed  in  a  session  of  Parliament 
holden  in  the  fifth  and  sixth  years  of  the  reign  of  our  Lady  the 
Queen,  intituled  "An  Act  for  the  Amendment  of  the  Law  of  Bank- 
rupts," and  before  the  committing  of  the  offence  hereinafter  men- 
tioned, to  wit,  on  the  28th  day  of  April,  1849,  Hugh  Swan,  late 
of  the  parish  of  St.  Pancras,  in  the  county  of  Middlesex,  labourer, 
was  and  from  thence  continually,  until  the  issumg  of  the  fiat  in 
bankruptcy  hereinafter  next  mentioned,  was  a  linendraper  and  a 
trader  within  the  true  intent  and  meaning  of  the  laws  and  statutes 
then  in  force  relating  to  bankrupts,  and  subject  and  liable  as  such 
trader  to  the  said  laws  and  statutes,  and  exercising  and  carrying 
on  the  trade  and  business  of  a  linendraper,  and  that  the  said  Hugh 
Swan  afterwards,  to  wit,  on  the  day  aforesaid,  in  the  year  aforesaid, 

(a)  Reported  by  B.  C.  RoBinson,  Esq ,  Barrister-aULaw. 
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t  the  parish  aforesaid^  in  the  county  aforesaid,  became  and  was 
adebted  to  John  Falshaw  Pawson  and  John  Stone,  the  said  John 
i^alshaw  Pawson  and  John  Stone^  then  and  there  being  partners 
a  trade  of  the  city  of  London,  in  a  certain  sum  of  money  ex- 
ceding  the  sum  of  50/.,  to  wit,  the  sum  of  300/.  for  a  true  and 
list  debt,  due  and  owing  from  the  said  Hugh  Swan  to  the  said 
ohn  Falshaw  Pawson  and  John  Stone,  such  partners  as  aforesaid, 
>r  the  price  and  value  of  divers  goods  before  then  sold  and  deli- 
ered  by  the  said  John  Falshaw  Pawson  and  John  Stone,  as  such 
artuers  as  aforesaid,  to  the  said  Hugh  Swan,  and  that  the  said 
lugh  Swan,  afterwards,  and  whilst  he  was  such  trader  as  afore- 
ud,  and  exercising  and  carrying  on  the  said  trade  and  business  of 
.  linenKlraper,  and  whilst  he  was  and  continued  indebted  to  the 
aid  John  Falshaw  Pawson  and  John  Stone  as  aforesaid,  to  wit,  on 
he  day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the 
oonty  aforesaid,  did  commit  an  act  of  bankruptcy,  that  is  ,to  say, 
\j  fiKng,  in  the  office  of  the  Lord  Chancellor's  secretary  of  bank- 
apts,  a  declaration  in  writing,  signed  by .  him  the  said  Hugh 
iwan,  as  such  trader  as  aforesaid,  and  attested  by  an  attorney, 
bat  he  the  said  Hugh  Swan  was  unable  to  meet  his  engagements, 
nd  which  said  declaration  is  as  follows : — 

"  I,  the  undersigned  Hugh  Swan,  of  No.  59,  High-street, 
/amden  Town,  and  of  No.  15,  Han  way-street,  Tottenham-court- 
oad,  both  in  the  county  of  Middlesex,  draper,  do  hereby  declare 
bat  I  am  unable  to  meet  my  engagements.  Dated  this  27th  day 
f  April,  in  the  year  of  our  Lord  1849. 

"Hugh  Swan. 
"Witness,  Albert  Read, 

"  Attorney  of  the  Court  of  Queen's  Bench, 

**  15,  ToUington-park,  Hornsey-road." 
nd  thereby  then  and  there  became  and  was  a  bankrupt,  within  the 
rae  intent  and  meaning  of  the  s^d  laws  and  statutes  relating  to 
ankmpts.  That,  after  the  committing  of  the  said  act  of  bankruptcy , 
nd  whilst  the  said  Hugh  Swan  was  such  trader  as  aforesaid,  and 
rhilst  he  was  and  continued  indebted  to  the  said  John  Falshaw 
^awson  and  John  Stone  as  aforesaid,  and  within  two  calendar 
[lonths  from  the  said  28th  day  of  April,  1849,  to  wit,  on  the  28th 
lay  of  April,  1849,  in  the  county  aforesaid,  a  fiat  in  bankruptcy 
ras  duly  and  according  to  law  made,  signed  and  issued  by  the 
light  Hon.  Charles  Christopher  Pepys,  Lord  Cottenham,  then 
ind  there  being  Lord  High  Chancellor  of  Great  Britain,  on  the 
letition  of  the  said  John  Falshaw  Pawson  and  John  Stone,  in 
hat  behalf  made,  to  the  said  Lord  High  Chancellor  in  writing,  the 
laid  John  Falshaw  Pawson  and  John  Stone  having,  before  the 
flsuing  of  the  said  fiat,  to  wit,  on  the  day  last  aforesaid,  in  the 
fear  aforesaid,  in  the  county  aforesaid,  duly  filed  such  affidavit  as 
t)7  the  laws  and  statutes  then  in  force  relating  to  bankrupts  was 
required,  and  the  said  Lord  High  Chancellor  having  then  and 
diere,  as  last  aforesaid,  dispensed  with  the  said  John  Falshaw 
Pawson  and  John  Stone  entering  into  any  bond,  conditioned  for 
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E roving  their  said  debt,  and  for  proving  the  said  Huffh  Swan  to 
ave  committed  an  act  of  bankruptcy  at  the  time  of  issuing  such 
fiat  as  aforesaid,  and  for  proceeding  upon  such  fiat  as  aforesaid,  and 
which  said  fiat  was,  on  the  dav  last  aforesaid,  in  the  year  aforeeaidi 
directed  to  Her  Majesty's  Court  of  Bankruptcy  in  Liondon,  by 
which  said  fiat  the  said  Charles  Christopher  Pepys,  Lord  Cotteu- 
ham,  did  then  and  there  authorize  the  prosecution  of  the  fiat  in 
the  said  Court  of  Bankruptcy  in  London,  as  by  the  said  fiaty  duly 
filed  and  entered  of  reconl,  and  now  in  the  sud  Court  of  Bank- 
ruptcy in  London,  being  a  record  of  the  said  Court  of  Bankruptcy, 
retercnce  being  thereunto  had,  will  more  fully  appear,  and  that  the 
said  fiat  was  forthwith,  that  is  to  say,  on  the  day  last  aforesaid,  in 
the  year  aforesaid,  within  the  county  aforesaid,  issued  and  trans- 
mitted by  William  Vizard,  then  and  there  being  the  said  Lord  High 
Chancellor's  Secretary  of  Bankrupts,  to  Her  Siajesty's  said  Court 
of  Bankruptcy  in  London,  under  and  by  virtue  of  which  said  fiat, 
and  by  force  of  the  statutes  in  such  case  made  and  provided, 
Eidward  Goulbum,  Seijeant-at-Law,  then  being  a  commissioner  of 
the  said  Court  of  Baimruptcy  in  London,  did  afterwards,  to  wit, 
on  the  28th  day  of  April,  1849,  in  London  aforesaid,  upon  the 
application  of  the  said  «J  ohn  Falshaw  Pawson  and  John  Stone,  and 
upon  due  proof  upon  oath  before  him,  the  said  Edward  Goulbum, 
of  the  said  trading  of  the  said  Hugh  Swan,  and  of  the  committiiig 
of  the  said  act  of  bankruptcy  by  the  said  Hugh  Swan,  and  of  the 
above-mentioned  facts,  and  of  the  matters  requisite  to  support  the 
said  fiat  in  due  form  of  law,  find  that  the  said  Hugh  Swan  had 
become  and  was  a  bankrupt  before  the  issuing  of  the  said  fiat, 
within  the  true  intent  and  meaning  of  the  said  laws  and  statutes 
relating  to  bankrupts,  and  did  then  and  there  declare  and  adjudge 
the  said  Hugh  Swan  to  be  a  bankrupt  accordingly,  as  by  the  said 
adjudication  now  remaining  of  record  in  the  said  Court  of  Bank- 
ruptcy in  London,  reference  being  thereunto  had,  will  fiilly  appear. 
That  after  such  adjudication  and  declaration  as  last  aforesud,  and 
before  notice  of  the  said  adjudication  was  given  in  the  Landom 
Gazette,  and  before  putting  in  execution  any  warrant  of  seizure 
granted  upon  such  adjudication,  to  wit,  on  the  28th  day  of  April, 
1849,  in  the  county  s^oresaid,  a  duplicate  of  the  said  aajudication 
was  served  on  the  said  Hugh  Swan  personally,  and  no  cause  has 
been  shown  to  the  satisfaction  of  the  said  Court  of  Bankruptcy,  or 
of  the  said  Edward  Goulbum,  Serjeant-at-Law,  for  cancelUng  the 
said  adjudication,  although  more  than  five  days  since  the  service 
of  the  said  duplicate  of  the  said  adjudication  as  aforesaid  had 
elapsed  before  the  day  of  taking  this  mquisition,  and  the  said  fiat 
always,  from  the  time  of  issuing  thereof  until  and  at  the  time  of 
the  taki^  of  this  inquisition,  was,  and  still  is,  in  full  force  and 
effect.  That  the  said  Hugh  Swan  heretofore  and  after  the  passing 
and  commencement  of  the  said  act  of  Parliament,  and  whilst  he 
was  such  trader  as  aforesaid,  to  wit,  on  the  2nd  day  of  March, 
1849,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  the  Central  Criminal  Court,  did  unlawfully, 
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leagnedly,  wilfully  and  fraudulently,  with   intent  to  defeat  the        Beg. 
•Iject  of  the  laws  and  statutes  relating  to  bankrupts,  and  with       g Jj^^ 
ntent  to  defraud  the  creditors  of  the  said  Hugh  Swan,  then  and        — ' 
here  as  last  aforesaid,  destroy  certain  papers  belonging  to  him  the    ^[^2[*J^' 
aid  Hugh  Swan,  to  wit,  ten  pieces  of  paper,  then  and  there  con-         ^''^^^' 
aining  and  having  written  upon  them  divers  memorandums  and 
intiies  relating  to  the  sale  of  divers  goods  of  the  said  Hugh  Swan, 
»f  great  value,  to  wit,  of  the  value  of  1,000/.,  delivered  by  the  said 
lugh  Swan  to  one  Charles  Walter  Burton,  for  the  purpose  of  sale 
}j  the  said  Charles  Walter  Burton,  and  sold  by  the  said  Charles 
Salter  Burton  for  and  on  behalf  of  the  said  Hugh  Swan,  against 
he  form  of  the  statute  in  such  case  made  and  provided,  and  against 
lie  peace  of  our  Lady  the  Queen,  her  crown  and  dignity,  (a) 

(a)  The  following  an  the  sections  of  the  act  of  Parliament  and  that  part  of  the  schedule 
Ditmal  to  the  argomeDt 

Stet,  1.  That  from  and  after  the  commencement  of  this  act,  the  several  acts  and  parts  of  Statute*  srct.  1. 
ets  set  forth  in  the  schedule  A.,  to  this  act  annexed,  to  the  extent  to  which  such  actA  or  parta 
f  aeto  are  by  snch  schedule  expressed  to  be  repealed,  and  ever/  other  act  or  acts,  and  such 
nts  of  every  other  act  or  acts  as  shall  be  inconsistent  with  this  act,  shall  be  repealed,  except 

>  for  aa  the  said  acts  or  ports  of  acts  or  anj  of  them  whether  mentioned  or  included  in  the 
lid  arhednk*  or  not,  repeal  any  former  act  or  part  of  an  act,  and  except,  also,  so  far  as  may  be 
temmrj  for  the  porposie  of  supporting  any  proceedings  taken  or  to  be  taken,  under  and  after 
H  mmmmcenient  of  this  act  upon  any  trading,  act  of  bankruptcy,  petitioning  creditor's  debt, 
it,  or  other  proceeding  in  bankruptcy  before  the  commenconent  of  this  act,  and  except  as  to 

and  appIicatioQ  of  any  penalty  for  any  offence  which  shall  have  been  commitied 
the  eommeDcement  of  this  act. 
4.  And  be  it  enacted,  that  this  act  unless  where  otherwise  specially  provided,  shall  Sect.  4. 
and  take  efifect  from  and  after  the  eleventh  day  of  October  next;  and  that  from  and 
km  the  commencement  of  this  act  no  fiat  in  bankruptcy  shall  be  issued,  but  all  proceedings 
I  bankruptcy  or  to  found  an  act  of  bankruptcy  shall,  and  proceedings  for  arrangement  between 
ebtocB  being  traders  liable  to  become  bankrupt  and  creditors  may,  be  by  virtue  of  and  according 

>  tile  provittions  of  this  act;  and  that  all  proceedings  in  bankruptcy,  and  every  fiat  in  bank- 
ipCcy,  and  petitkm  for  snch  arrangement,  depending  at  the  commencement  of  this  act,  shall 
I  proceeded  in  and  brought  to  a  conclusion  under  the  provisi(ms  of  this  act:  provided  that 
rary  trading,  act  of  bankruptcy,  petitioning  creditor's  debt,  or  other  matter  or  thing,  which 
tfore  the  commencement  of  this  act  would  have  authorized  proceedings  in  bankruptcy,  shall 
ler  the  coomiencement  of  this  act  be  sufficient  to  authorize  proceedings  in  bankruptcy  under 
m  act,  and  nothing  in  this  act  contained  shall  render  invalid  any  proceedings  in  bankruptcy, 
'  any  (Sat  in  bankruptcy,  or  any  petition  for  arrangement,  depending  at  the  commencement  of 
na  act,  or  any  proceedings  which  may  have  been  instituted  or  taken  under  or  by  virtue  of  such 
Bikniptcy  fiat  or  petition,  or  lessen  or  affect  any  right,  title,  claim,  demand,  or  remedy  which 
qr  paraoo  now  has,  or  hereafter  may  have,  under  or  by  virtue  thereof,  or  lessen  or  affect  any 
^it,  title,  claim,  demand,  or  remedy  which  any  person  now  has,  or  hereafter  may  have,  upon 
r  against  any  bankrupt  against  whom  any  fiat  has,  or  shall  have  been  issued,  or  against  any 
idi  tnwier  who  may  or  shall  have  presented  such  petition  except  as  in  this  act  is  hereafter 
MdaDy  prorided:  provided  always,  that  nothing  in  this  act  contained,  shall  affect  the  provi- 
ona  of  Uie  Joint-Stock  Gompanies  Wmding-up  Act,  1848,  or  any  of  the  acts  therein  recited, 
rof  any  act  amending  snch  act,  except  so  &r  as  regards  the  abolition  of  the  fiat  in  bankruptcy 
id  the  anbetitatiflo  of  a  petition  for  abjudication  of  bankruptcy. 

Sect.  2S3.  That  if  the  bankrupt  shall  not  (if  he  were  within  the  Unite<l  Kingdom  at  the  Sect.  2<3.'{. 
ila  of  the  adjudication)  within  twenty-one  days  after  the  advertisement  of  the  bankruptcy  i)i 
m  Lomdom  GaaetU  or  (if  he  were  in  any  other  port  of  Europe  at  the  date  of  the  acljudicAtion) 
itlun  three  months  after  such  advertisement,  or  (if  ho  were  elsewhero  at  the  date  of  the 
Ijndicatioo)  withm  twelve  months  after  such  advertisement,  have  commenced  an  action,  snit, 
"  ig  to  dbpote  or  annul  the  fiat,  or  the  petition  for  adjudication,  and  shall  not 
the  same  with  due  diligence  and  with  effect,  the  GaztUe  containing  snch 
shall  be  conchisive  evidence  in  all  cases  as  against  such  bankrupt  and  in  all 
at  law  or  suits  in  equity  brought  by  the  assignees  for  any  debt  or  demand  for  which 
leh  bankrupt  might  have  sustamed  any  action  or  snit  had  he  not  been  adjudged  bankrupt, 
lat  snch  person  so  adjudged  bankrupt  became  a  bankrupt  beforo  the  date  and  suin;:  forth  of 
ich  fiat,  or  before  the  date  and  filing  of  the  petition  for  adjudication,  and  that  such  fiat  was 
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The  evidence  went  to  show  that  the  offisnce  alleged  was  com- 
mitted before  the  1st  August,  the  time  when  the  12  &  13  Vict, 
c.  106,  passed. 

James  and  Parry  (for  the  defendant)  submitted  that  the  indict- 
ment could  not  be  sustained,  inasmuch  as  it  was  framed  upon  the 
^  h^  Vict.  c.  122,  and  that  act  was  repealed  by  the  12  &  13  Vict 
c  106.  After  an  act  is  repealed,  things  remain  as  though  it  never 
had  an  existence,  and  therefore,  although  when  this  offence  was 
committed  there  was  an  act  in  being  which  made  it  penal,  the 
court  cannot  now  take  cognizance  of  what  has  since  been  abro- 
gated. In  the  schedule  to  the  12  &  13  Vict  c.  106,  the  5  &  6 
Vict,  c  122,  is  repealed  with  certain  exceptions,  but  those  excep- 
tions cannot  apply  to  this  case,  and  the  exceptions  in  the  1st 
section  clearly  apply  only  to  civil  proceedings  under  a  bankruptcy, 
or  to  the  recovery  of  a  penalty  for  any  offence  committed  before 

sued  forth  or  such  petition  filed  on  the  day  on  which  the  same  is  stated  in  the  Gatetie  to  bear 
date. 

Sect.  252.  That  if  any  bankrupt  shall,  after  an  act  of  bankruptcy  C(»nmitted,  or  in  contem- 
plation of  bankruptcy,  or  with  intent  to  defeat  the  object  of  the  law  relating  to  bankrupts 
destroy,  alter,  mutiUte,  or  falsify  any  of  his  books,  papers,  writings,  or  securities,  or  niake  or 
be  privy  to  the  making  of  any  false  or  fraudulent  entry  in  any  book  of  account  or  other  docu- 
ment with  intent  to  defraud  his  creditors,  ercry  such  bankrupt  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  be  liable  to  imprisonment  for  any  term  not  exceeding  three 
years,  with  or  without  hard  labour. 

Sect.  254.  That  any  bankrupt,  or  bankrupt's  wife  who  shall  upon  any  examinatioQ  upon 
affirmation  or  after  msJcing  and  signing  the  declaration  authorized  or  directed  by  this  or  any 
other  act  relating  to  bankrupts,  and  any  person  who  shall,  upon  any  examination  upon  oath  or 
affirmation,  or  in  any  affidavit  or  deposition  or  solenm  affirmatioo  so  authorized  or  directed,  or 
in  any  affidavit  or  deposition,  or  solemn  affirmation  wilfully  and  corruptly  give  ^se  evidence  or 
wilfully  and  corruptly  swear  or  affirm  anything  which  shall  be  false,  b^ng  convicted  tbeieof 
shall  be  liable  to  the  penalties  of  wilful  and  ocnrrupt  peijury. 

SCHSDUUE  A. 
Acts  and  parts  of  acts  repealed. 


Dote  of  Act. 


fy  Geo  4,  c.  16, 


0 


&  r,  Vict,  r.  122 


Extent  repealed. 


An  Act  to  amend  the  Laws 
relating  to  Bankrupts. 

An  Act  for  the  Amend- 
ment of  the  Law  of 
Bankruptcy. 


The  whole. 


The  whole,  except  as  herein  before,  in  the 
Bankrupt  Law  Consolidation  Act, 
1S49,  is  excepted  so  fsr  as  the  art 
repeals  any  other  act  or  acta  or  any 
part  of  any  other  act  or  acts  and 
except  so  far  as  relates  to  the  af^nt- 
ment,  tenure  of  office,  and  removal  of 
additiimal  conunissionen,  deputy  re- 
gistrars, and  official  assignees  to  act  in 
the  country,  except  so  far  as  relates  to 
the  salaries  of  commissioners,  and  ex- 
cept so  far  as  relates  to  the  transliBr  of 
Uie  duties  and  business  of  the  clerk  of 
enrolments  to  the  registrar  of  the  eooit 
acting  in  Basin^udl-street,  and  except 
so  far  as  relates  to  retiring  amiuitaes 
and  allowances,  and  except  to  hr  u 
relates  to  the  allowances  of  travelling 
and  other  expenses  to  the  commis- 
sioners and  deputy  registrars. 
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the  comniencexneut  of  the  act.     That  means  a  pecuniary  penalty        Rho. 
which  has  been  imposed  but  not  recovered,  and  there  are  several       s^ak. 

penalties  denounced  against  certain  proceedings  by  the  5  &  6  Vict.         

c.  122,  to  which  such  words  will  apply?    [Coleridge,  J.— But  is     ^^^^^ 
there  not  a  similar  section  in  the  12  &  13  Vict,  c  106,  to  that  in  * 

the  5  &  6  Vict.  122?]  I  admit  that  there  is.  [Coleridge,  J.— 
Then  how  can  you  say  that  the  indictment  is  necessarily  framed 
upon  the  5  Si  %  Vict. ;  why  not  under  the  later  statute  ?  On  the 
face  of  the  indictment  there  is  nothing  to  show  under  what  statute 
it  is  drawn.]  I  submit  that  if  the  indictment  is  framed  under  the 
new  act,  then  it  must  clearly  fail,  because  that  statute  was  not  in 
force  when  the  offence  was  committed.  In  1  Hale's  Pleas  of  the 
Crown,  it  was  laid  down  in  an  analogous  proceeding  that,  '^  Touch- 
ing the  2nd  clause  of  repeal  by  the  Ist  Mary,  that  discharged  all 
oSences  committed  before  that  repeal  against  the  statutes  repealed 
if  it  had  not  been  specially  provided  to  the  contrary  by  the  proviso 
uf  this  act  touching  persons  formerly  indicted.''  This  clearly 
shows  that,  after  a  statute  is  repealed,  no  proceeding  could  be 
taken  against  a  person  for  an  offence  committed  whilst  it  was  in 
operation. 

Clarkson  {Huddleston  with  him)  for  the  prosecution,  contended  Argnment  of 
that  the  statute,  12  &  13  Vict.  c.  106,  must  be  takeu  to  keep  alive  ^^f^^^^ 
the  punishment  awarded  to  the  offence  in  question  by  the  former 
act.  The  moment  one  act  was  repealed,  the  other,  containing 
similar  clauses  (as  far  as  this  charge  was  concerned)  came  into 
operation.  So  tliat  there  never  was  the  smallest  jieriod  of  time 
when  the  acts  aUeged  against  the  defendant  were  not  punishable 
by  force  of  legislative  enactment  It  never  could  have  been  the 
intention  of  the  Legislature  to  give  impunity  to  offenders  and 
make  exceptions  in  a  class  of  people  whom  it  has  still  made 
severely  punishable.  Taking  the  whole  statute  together,  it  was 
obviously  intended  that  the  repeal  should  not  extend  to,  lessen,  or 
alter,  the  effect  of  anything  that  had  been  done  under  the  old  act. 
It  only  sought  to  regulate  the  mode  of  proceeding  in  future  cases. 
This  is  clear  from  the  wording  of  the  4th  section.  It  declares 
that  nothing  in  the  act  contained  shall  render  invalid  any  proceed* 
ings  in  bankruptcy,  or  lessen  or  affect  any  right,  title,  claim, 
demand,  or  remedy  which  any  has  or  may  have  against  any 
bankrupt  agsunst  whom  any  fiat  has  iisued.  Again,  that  section 
declares  that  fiats  shall  be  abolished,  and  yet,  on  reference  to  the 
233rd  section,  there  will  be  found  a  provision  for  cases  in  whicii 
the  bankrupt  shall  not,  within  twelve  months  of  the  advertisement 
of  the  bankruptcy  in  the  Gazettey  have  taken  some  proceeding  to 
annul  the  fiat,  thus  contemplating  the  existence  of  such  fiats  as 
were  in  being  at  the  time  the  act  passed.  It  has  been  said  that 
the  words  in  the  1st  section,  "  any  penalty  for  any  offence,"  refer 
merely  to  a  pecuniary  penalty,  but  this  is  not  so.  A  penalty  in 
its  ordinary  signification  means  a  punishment,  and  in  this  very  act 
the  word  is  so  used ;  for,  in  the  254th  section  it  is  declared  that 
any  bankrupt  giving  false  evidence  shall  be  liable  to  the  penalties 
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of  wilful  and  corrupt  perjury ;  that  obviously  refers  to  imprison- 
ment as  well  as  fine^  and  if  so,  why  should  not  the  same  oonstruo- 
tion  be  put  upon  the  same  word  in  the  1st  section? 

CoLEUiDGE,  J. — My  mind  is  entirely  free  from  any  doubt  m 
this  case,  and  I  think  that  the  indictment  cannot  be  sustained.  If 
it  could  be  supported  at  all,  it  could  only  be  under  the  5  &  6  Vict 
c  122,  because  it  was  under  that  statute  that  the  acts  charged 
were  committed,  and  there  are  no  retrospective  words  in  the  12  & 
13  Vict  c  106.  Then,  is  the  5  &  6  Vict  c  122,  so  entirely 
repealed  that  it  is  impossible  to  have  recourse  to  it  ?  I  think  it  isl 
The  Ist  section  declares  that,  from  and  after  the  commencement  of 
this  act,  the  several  acts  set  forth  in  the  schedule  shall  be  repealed. 
Let  us  then  turn  to  the  schedule  and  we  find  that  the  whole  of 
the  5  &  6  Vict,  c  122,  is  repealed,  except  certain  parts  which  it 
is  admitted  do  not  bear  upon  this  question.  Therefore,  if  it  stood 
simply  on  the  words  in  the  schedule,  all  doubt  would  be  at  an  end. 
But  it  is  said  that  there  are  other  parts  of  the  act  which  have  a 
saving  effect.  The  1st  section  rep^ds,  except  so  far  as  may  be 
necessary  for  the  purpose  of  supporting  any  proceeding  taken  or 
to  be  taken  upon  any  trading,  act  of  bankruptcy,  petitioning  cre- 
ditor's debt,  nat  or  other  proceeding  in  banloruptcy  before  the 
commencement  of  this  act.  These  words  evidently  eliow  that  the 
exception  has  reference  to  proceedings  strictly  in  bankruptcy,  and 
has  no  allusion  to  such  a  case  as  this  which  is  a  merely  coUateral 
proceeding.  Then  there  are  the  words  "except  as  to  the  recovery 
and  application  of  any  penalty  for  any  offence."  No  one,  reading 
these  words  as  a  lawyer  would  read  them,  could  believe  that  they 
were  intended  to  meet  the  case  of  an  indictment  such  as  this. 
They  evidently  refer  to  summary  proceedings  under  which  a  pecu- 
niary sum  is  awarded  to  be  paid  as  a  punishment.  The  254th 
section  is  referred  to  to  show  that  the  word  "  penalties"  is  used  in  a 
larger  sense.  But  it  does  not  follow  that  we  are  bound  to  put  the 
same  meaning  on  the  word  penalty  in  the  1st  section,  where  the 
context  so  clearly  restricts  it.  It  is  said  that  the  4th  section 
shows  an  intention  on  tiie  part  of  the  Legislature  to  keep  aUve 
proceedings  of  this  nature.  But,  supposing  we  were  satisfied  that 
tiie  framers  of  this  act  never  contemplated  such  a  view  as  is  con- 
tended for  by  the  defendant,  still  we  cannot  create  or  punish 
crimes  except  on  the  express  words  of  the  L^slature.  I  do  not 
think  that  any  inference  favourable  to  the  prosecution  is  to  be 
drawn  from  the  two  sections  last  mentioned;  whatever  saving 
operation  they  may  have  is,  in  my  opinion,  restricted  to  bankruptcy 
proceedings  strictly  so  called,  and  certainly  cannot  extena  to 
criminal  ones.     1  think  the  defendant  must  be  acquitted. 

RoLFE,  B. — I  so  entirely  concur  in  the  view  my  learned  bro- 
ther has  expressed,  that  I  do  not  think  we  ought  to  reserve  the 
point  for  any  further  discussion.  I  think  it  perfectly  clear  that, 
when  a  statute  is  repealed  simplicitery  you  cannot  afterwards  pro- 
ceed against  a  person  for  anything  done  under  it  I  desired  to 
have  handed  up  to  me  Sir  Robert  Peel's  Acts,  and  I  find  a  vast 
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number  of  statuteB,  constituting  certain  offencesi  were  by  them       Bio. 
repealed,  and  new  acts  substitute ;  in  all  of  them  I  see  that  the      swin . 
acta  are  repealed  fiom  a  certain  day  except  as  to  offences  committed        — 
before  the  repeal,  and  which  are  to  be  dealt  with  as  though  the    ^^^h!^ 
repeal  had  not  taken  place.   I  presume  that  was  only  done  because 
the  Liegislature  thought  such  a  provision  necessary.     1  recollect 
on  the  passing  of  the  6  Geo.  4,  c  16,  the  same  point  occurring: 
that  act  repealed  all  former  ones,  and  the  same  argument  was  used 
that  it  oould  not  be  intended  to  give  impunity  to  those  who  had 
committed  offences  under  the  old  act,  and  which  were  still  rendered 
penal  by  its  successor.     Some  of  those  offences  were  capital  ones 
by  the  old  law,  but  the  punishment  of  death  was  repealed  by  the 
6  Grco.  4,  a  16,  and  if  the  principle  now  contended  for  had  been 
i^eld,  a  man  might  have  been  hanged  at  a  time  when  a  statute 
was  in  force  which  declared  that  such  a  punishment  should  not  be 
awarded.   It  might  be  by  mistake  that  the  new  act  did  not  contain 
rach   a  provision  as  I  have  mentioned,   but  it  very  positively 
repeals  all  that  has  gone  before,  and  it  is  much  safer  to  adhere  to 
what  the  Legislature  enacts  than  to  speculate  on  what  it  intended. 
The  defendant  must  be  acquitted. 

Clarkton  and  Huddksion  for  the  prosecution. 

James  and  Parry  for  the  defence. 

See  die  next  case. 


CENTRAL  CRIMINAL  COURT. 

January  9,  1850. 

(Before  Pattbson,  J.,  and  Talfoubd,  J.) 

Reg.  v.  NAiRNE.(a) 

Fraudulent  bankrupt 

THE  prisoner  was  indicted  for  that  he,  having  been  adjudged  a 
bankrupt,  feloniously  did  neglect  to  surrender  himself  on  the 
day  limited  tor  his  surrender. 

Aa  this  case  involved  precisely  the  same  question  as  was  decided 
in  IL  V.  SwaUy  supra,  an  acquittal  was  about  to  be  taken,  when 

Bodkin  (witJi  whom  was  Huddleston),  for  the  prosecution,  stated 
that  a  point  with  respect  to  this  act  of  Parliament  had  occurred  to 
him  on  which  he  thought  it  right  to  take  the  opinion  of  the  court 
By  the  schedule  A.  attached  to  the  act,   it  appeared  that  the 

(a)  Reported  by  B.  C.  RoBOfsoir,  Esq.,  Barrister-at-Law. 
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Bbo. 

V, 

Nairne. 
FrmukUeiU 


Jud<ancnt  of 
Patteson,  J. 


6  Geo.  4,  c.  16$  was  wholly  and  absolutely  repealed.  On  referring 
to  this  last-named  statute,  it  would  be  founa  that  it  repealed  the 
5  Geo.  4,  c.  98,  which  had  the  same  penal  clauses  in  it  as  were 
contained  in  the  later  acts.  The  effect,  therefore,  of  the  repeal 
of  the  6  Geo.  4,  c  16,  would  be  to  reviye  the  5  Geo.  4,  c  98,  and 
under  that  statute  this  indictment  mi^ht  be  supported.  It  might 
be  contended  that  that  repeal  in  the  scnedule  was  not  a  total  and 
absolute  repeal,  but  one  qualified  by  the  proviso  contained  in  the 
1  st  section.  But  it  was  somewhat  remarkable,  if  this  were  the 
view  intended  to  be  taken,  that  in  the  same  schedule  where  other 
acts  were  enumerated — for  instance,  in  the  5  &  6  Vict,  c  122 — 
there  were  express  reservations.  The  question,  therefore,  simply 
was,  whether  the  words  in  the  1st  section  were  sufficiently  clear 
to  indicate  the  intention  of  the  Legislature  to  except  from  the 
repeal  those  parts  of  the  acts  which  repealed  former  ones. 

Patteson,  J. — I  do  not  think  you  can  avail  yourself  of  this 
argument,  because  the  1st  section  says  in  express  words  that  the 
acts  moDtioned  in  the  schedule  shall  be  repealed  except  so  far  as 
they  repeal  any  former  acts.  With  regard  to  the  6  Geo.  4,  c  16, 
the  schedule,  it  is  true,  says  that  the  whole  shall  be  repealed,  but 
your  argument  would  go  to  show  that  that  expression  in  the 
schedule  is  to  do  away  with  the  exceptions  expressly  enacted  in 
the  Ist  section.  With  reference  to  the  5  &  6  Vict.  c.  122,  men- 
tioned in  the  schedule,  it  is  said  that  the  whole  is  to  be  repealed 
with  certain  specified  exceptions,  and  amongst  them  is  the  very 
exception  whicn  is  contained  in  the  1st  section;  therefore,  you 
argue  that  wherever  that  exception  is  intended  to  be  appUed  to 
the  particular  act  of  Parliament  mentioned  as  repealed  in  the 
schedule,  it  is  at  the  same  time  there  expressed.  But  you  will 
find  that,  although  a  fair  observation  to  make,  this  is  in  truth  no 
argument  at  all.  I  can  easily  account  for  that  expression  which  is 
put  into  the  schedule  with  respect  to  5  &  6  Vict,  c  122.  It  was 
not  intended  that  that  act  should  be  wholly  repealed,  but  certain 
parts  of  it  were  to  be  excepted.  These  it  was  necessary  to  mention, 
and  having  specified  certain  exceptions,  it  was  thought  right  to 
add  this  one,  although  it  had  been  already  provided  for.  It  had 
better  not  have  been  there,  because  these  things  lead  to  discussion 
and  argument,  but  being  there  it  does  no  harm.  The  exception  in 
the  1st  section  must  have  its  full  operation,  and  I  think,  therefore, 
that  the  statute  5  Geo.  4,  c.  98,  is  not  revived. 

Talfourd,  J.,  concurred,  and  the  prisoner  was  acquitted. 
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COMMISSION  OF  OYER  AND  TERMINER,  AND 

GENERAL  GAOL  DELIVERY  FOR  THE 

COUNTY  A.ND  CITY  OF  DUBLIN. 

OcTOBEB  Session^  1848. 

Octoher  28. 

(Before  Toreens  and  Crampton,  J.J.) 

Reg.  v.  Charles  Gavan  Duffy,  (a) 

Prisoner — Practice — Indictment — Jurisdiction. 

Ai  a  session  of  the  courts  held  in  August^  1848,  a  bill  of  indictment  was 
found  against  the  prisoner ^  by  the  grand  jury  of  the  county  of  the  city 
of  Dublin^  for  offences  cotnmitted  therein ;  at  the  next  session^  ifi  the 
October  foUowing,  before  the  indictment  was  proceeded  on,  the  Attorney- 
General,  UTtder  the  provisions  of  the  statute  6  Geo,  4,  c,  51,  sent  up 
a  fresh  bill  against  him,Jor  the  same  offence,  to  the  grand  jury  of  the 
next  adjoining  county,  which  was  found  a  true  bill,  and  obtained  an 
order  that  the  first  indictment  be  quashed,  and  obtained  a  writ  of 
habecu  corpus  to  transfer  the  prisoner  from  the  custody  of  the 
sheriff  of  the  city  to  that  of  the  county  sheriff. 

Held,  that  the  words  ^^any  prosecutor"  in  the  Srd  section,  being  large 
enough  to  embrace  prosecutions  at  the  suit  of  the  crown,  the  second  bill  of 
indictment  was  regularly  preferred  in  the  next  adjoining  county.  But 
that  the  prisoner  could  not  then  be  compelled  to  plead  to  it,  the  habeas 
corpus  to  transfer  him  to  the  custody  of  the  county  sheriff  not  having 
issued,  pursuant  to  the  6th  section  of  the  act,  ten  days  before  the  holding 
of  the  sessions. 

AT  the  preceding  August  session  of  the  court,  an  indictment 
was  found  against  the  prisoner  by  the  grand  jury  of  the 
county  of  the  city  of  Dublin,  for  compassing  to  depose  the  Queen, 
and  for  compassing  to  levy  war  against  her. 

This  indictment  was  not  then  proceeded  on,  and  at  the  present 
session  of  the  court  a  bill  was,  under  the  provisions  of  the  statute 
6  Geo.  4,  c.  51>  sent  up  to  the  grand  jury  of  the  county  of  Dublin, 
charging  Mr.  Duffy  with  the  same  offence,  and  having  been  by 
them  found  a  true  bill,  r)n  motion  by  the  Attorney-General,  the 
indictment  which  had  been  found  against  him  in  the  city  was 
quashed,  and  a  habeas  corpus  issued,  signed  by  Torrens  and 
Crampton,  J.  J.,  the  presiding  judges,  for  the  removal  of  the 
prisoner  from  the  custody  of  the  city  sheriff*  to  that  of  the  sheriff' 
of  the  county  of  Dublin,  in  order  to  his  being  tried  in  the  latter 
jurisdiction,  and  now  the  prisoner,  having  been  called  on  to  plead 

(a)  Reported  by  W.  St.  Lbqer  Babington,  Esq.,  Btrrister-at-Law. 


118  CRDinNAL   LAW  CASKS. 

Kbo.        to  the  latter  indictment,   he  by  his  counsel  objected  to  plead 
DuFPT.      ^  ^^  ^^  ^^  ground  that  the  provisions  of  the  6  Gea  4,  c.  51,  had 

—         not  been  complied  with,  the  habeas  carpus  not  having  been  issued 
Jw^I^^mZ.  *®°  ^y®  before  the  first  day  of  holding  the  sessions  of  the  court; 
Practice,      ^  counscl  also  movcd  to  quash  the  county  indictment.     These 
applications  were  resisted  on  behalf  of  the  crown.     The  other 
circumstances  of  the  case  are  sufficiently  stated  in  the  judgment. 
Judgment  of  ToRRENS,  J. — In  this  case,  which  IS  an  application  made  on 

**"*"*'  *  behalf  of  the  defendant,  Charles  Gavan  Dufify,  by  his  counsel, 
substantially  amounting  to  this,  that  the  defendant  should,  in  point 
of  fact,  not  be  removed  from  the  custody  of  the  sheriff  of  the 
county  of  the  city  of  Dublin,  to  the  custody  of  the  sheriff  of  the 
county  of  Dublin,  inasmudi  as  the  provisions  of  the  statute 
6  Geo.  4,  c.  51,  had  not  been  observed, — whatever  may  be  the 
result  of  that  application,  or  the  rule  which  the  court  may  pro- 
nounce,  it  is  not  for  the  court  to  pronounce  on  the  course  to  be 
taken.  It  appears  from  the  return  of  prisoners  in  the  custody  of 
the  sheriff  of  the  county  of  the  city  of  Dublin,  that  the  prisoner 
was  committed  on  the  8th  of  July  in  this  year,  and  that  he  has 
remained  upto  the  present  time  m  the  custody  of  the  sheriff  of 
the  city  of  Dublin,  and  that  at  a  previous  commission  his  case  was 
inquired  into  by  the  grand  jury  of  the  city,  and  bills  foimd  agunst 
him  for  the  same  offence  as  has  been  made  the  subject  of  a  oiU  of 
indictment  which  has  been  sent  up  against  him,  and  found,  at  the 
present  commission  by  the  grand  jury  of  the  county,  the  indict- 
ment previously  found  against  him  by  the  city  grand  jury  having 
been  quashed,  so  here  we  have  him  in  the  custody  of  the  city 
sheriff,  there  being  no  charge  now  against  him  in  the  dty,  but  it 
is  sought  to  remove  him  to  the  custody  of  the  county  sneiifi^  in 
order  that  he  may  be  tried  at  the  present  commission,  upon  the 
bill  found  ag^nst  him  by  the  county  grand  jury.  It  is  contended 
that,  under  the  statute  to  which  I  have  alluded,  the  defendant 
ought  to  have  had  the  legal  notice,  prescribed  by  the  statute,  of  the 
place  at  which  it  was  intended  by  the  prosecutor  that  he  should 
be  tried,  provided  it  was  the  intention  of  the  prosecutor  to 
change  what  is  called  the  venue,  and  it  being  the  intention  of 
the  prosecutor  to  do  so,  accordingly,  in  the  ezerdse  of  thai 
authority  given  by  the  statute,  a  writ  of  habeas  carpus  was 
obtained,  and  was  served  on  the  city  sherifi^  to  brinff  up 
the  prisoner,  in  order  to  transfer  him  to  the  custody  of  the  e^eriff 
of  the  county,  and  when  the  prisoner  was  called  on  to  plead,  he 
objected  that  he  had  not  received  the  notice  to  which  he  was 
entitied.  That,  I  believe,  is  a  correct  histoiy  of  the  facts  of  this 
case.  On  the  first  perusal  of  the  statute,  it  struck  me  that  its 
provisions  had  not  been  fulfilled,  and  that  they  were  wise  and 
wholesome  provisions,  guarding  on  the  one  hand  the  security  of 
the  subject,  and  on  the  other  the  interests  of  the  public.  As  it  is 
a  case  upon  which  there  is  no  authority,  we  have  come  prepared 
to  state  the  reasons  upon  which  my  learned  brother  and  I  have 
decided  that  the  custody  of  the  prisoner  in  this  case  cannot  be 
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changed.    It  is  to  be  remarked,  that  this  is  a  provision  of  a  statute        Rbo. 
in  derogation  of  the  common  law,  which  ordains  that  a  prisoner      p^^* 
ought  to  be  tried  in  the  jurisdiction  in  which  the  offence  has  been        —  ' 
committed;  and  when  special  reasons  exist  for  the  alteration  of  {JJ^JJ^ST" 
these  provisions  of  the  common  law,  it  is  my  opinion  that  the    "j^«^*~ 
statutable  provision  ought  to  be    strictly  pursued,   because  it 
must  be  plain  to  every  l^al  mind,  that  when  the  Legislature  inter- 
feres to  ^ter  the  course  of  the  common  law  by  statutable  provision, 
and  when  they  annex  conditions  to  the  change  of  jurisdiction,  the 
reasons  which  induced  them  to  make  the  idterations  arise  out  of 
the  precautions  which  they  have  taken  to  render  the  case  similar 
in  its  advantage  to  the  common  law  of  the  land ;  therefore  I  annex 
a  much  greater  authority  to  these  statutable  guards  which  the  Legis- 
iatore  has  made ;  and,  looking  at  these  provisions,  I  attach  weight  to 
the  necessity  for  ten  days'  notice  of  an  intention  to  proceed  in  another 
jurisdiction  being  given  to  all  parties  concern^.     You  find  the 
prisoner  in  the  custody  of  a  particular  authority  from  the  8th  July 
until  the  26th  October,  and  what  is  still  stronger  in  this  particular 
case^  you  find  that  authority  sanctioned  by  a  bill  having  oeen  sent 
up  against  him  before  that  jurisdiction.      The  prisoner  had  no 
reason  to  suppose  that  he  would  be  tried  before  any  other  juris- 
diction. The  nrst  intimation  which  the  defendant  has  of  the  inten- 
tion of  the  prosecutor  is  the  service  of  the  writ  of  habeas  corptis 
upon  the  city  sheriff.     Now  let  us  see,  upon  the  whole  purview 
of  the  statute,  whether  the  Legislature  has  not  taken  care  that 
no  party  concerned,  either  in  the  prosecution  or  the  party  accused.  Judgment  of 
can  be  taken  by  surprise;  and  it  is  remarkable  that  they  have  given  T<*"*°»»  J- 
the  same  notice  of  ten  days  to  the  three  classes  of  parties — the 
magistrates  who  have  taken  the  information,  the  witnesses  who  are 
under  the  recognizances  to  appear  and  give  evidence,  and  the 
persons  who  are  accused.      I  snail  briefly  advert  to  the  provi- 
sions of  the  statute.     The  6th  section  enacts,  that  it  shall  and 
may  be  laMrfiil  for  any  of  the  judges  of  His  Majesty's  Court  of 
King's  Bench  in  Ireland,  or  any  of  the  justices  of  Oyer  and 
Terminer  or  General  Gaol  Delivery  for  any  such  next  adjoining 
county,  as  aforesaid,  upon  the  application  of  any  prosecutor  or  pro- 
secutors ten  days  next  before  tne  holding  of  any  sessions  of  Oyer 
and  Terminer  or  General  Gaol  Delivery  for  such  last-mentioned 
county  by  proper  writs  of  habeas  corpiis^  which  they  are  hereby 
empowered  and  authorized  to  issue,  to  cause  any  person  or  persons 
who  may  be  in  the  custody  of  any  sheriff  or  sneriffs  or  of  the 
keepers  of  any  gaol  or  prison  charged  with  any  offence  or  offences 
committed  withm  any  county  of  a  city,  county  of  a  town  or  town 
corporate,  to  be  removed  into  the  custody  of  the  sheriff  of  such 
next  adjoining  county,  in  order  that  such  person  or  persons  may 
for  such  offence  or  offences  as  aforesaid   be  tried  in  such  last- 
mentioned  county.      In   my   opinion   it    is   both   directory   and 
mandatory   that    these    preliminaries  should   be   complied   with. 
If  there  is  any  case  in  which  the  provisions  of  a  statute  ought 
to   be  strictly   complied   with,   it  is  a   case   where   the  life   or 
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Rbo.  liberty  of  a  prisoner  is  concemecl.  Of  the  eases  provided  for  by 
Duffy  *'^®  statute  the  case  of  a  prisoner  is  the  stronger  case,  for  the 
—  other  parties  might,  if  punished  without  having  received  notice  of 
j^^'^J^Ti  ^^^  change  of  jurisdiction,  have  some  redress,  but  it  is  questionable 
Practice,  whether  any  tribunal  could  relieve  the  prisoner:  he  might  have  no 
redress  if  he  was  convicted.  Now,  before  1  proceed  further  in  my 
comments  on  this  statute,  let  me  observe  that  the  Legislature 
provides  wisely,  I  think,  that  there  shall  be  an  authority  not  sitting 
at  Oyer  and  Terminer  which  shall  have  the  power  of  issuing  an 
order  to  transfer  theprisoner  from  one  jurisdiction  to  another.  It 
is  not  the  Court  of  Bang's  Bench  alone,  but  any  of  the  judges  of 
the  court  who  is  empowered  to  issue  the  habeas  carpus  so  as  to 
enable  the  party  to  have  due  notice  that  the  jurisdiction  shall  be 
changed,  it  appears  to  be  the  desire  of  the  Legislature  to  pro- 
vide a  proper  tribunal,  from  which  a  proper  writ  shall  issue. 
[His  Lordsliip  here  read  the  first  clause  of  the  6th  section  of 
the  act.]  Where  I  find  this  provision  I  think  it  must  mean  to 
give  the  prosecutor  notice  of  the  proper  tribunal  at  which  he  may 
sue  out  a  proper  writ  No  doubt  the  writ  is  issued  that  the 
prisoner  may  be  tried  in  another  jurisdiction.  That  is  the  ultimate 
result,  and  there  is  no  notice  to  the  prisoner  himself  specified  by 
the  act,  but  the  service  of  the  habeas  carpus  on  the  officer  (who 
is  to  receive  him,)  is  tantamount  to  a  committal,  which  would  be 
void  unless  it  specified  the  jurisdiction  in  which  the  prisoner  was 
to  be  tried.  Therefore,  I  take  it  that  it  is  not  necessary  that 
there  should  be  a  personal  service  on  the  prisoner,  but  that  a 
service  of  the  writ  on  the  officer  is  abundant  notice.  In  this  case 
the  dates  establish  this  fact — that  up  to  the  date  of  the  issuing  the 
/labeas  carpus  and  the  quashing  of  the  previous  indictment  and 
finding  of  the  new  bills,  the  prisoner  had  na  notice  of  an  intention 
to  transfer  him  to  another  jurisdiction.  Could  it  then  be  said, 
that  if  the  prisoner  was  really  unapprized  of  the  facts,  he 
might  not  have  been  unprepared  for  his  trial?  and  these  facts 
illustrate  the  wisdom  of  the  provision  of  the  Legislature.  The 
first  class  of  persons  who  are  to  liave  ten  days'  notice  are  the 
witnesses  who  are  bound  to  appear  at  the  trial,  and  are  liable  to  a 
pecuniary  penalty  if  they  do  not  come  forward.  Are  they 
to  fall  under  the  pecuniary  penalty  if  they  have  not  had  the  ten 
days'  notice  ?  Could  their  recognizances  be  estreated  ?  The  next 
case  is  applicable  to  the  committing  magistrates.  Are  both 
liable  without  having  received  notice  of  the  change  in  the  jurisdic- 
tion ?  The  section  of  the  statute  upon  which  1  rely  is  the  6th 
section,  upon  the  whole  of  which,  without  going  into  nice  matters 
of  reference  from  passages  in  the  act,  the  judgment  of  the  court  is 
that  the  prisoner  be  not  removed  from  the  custody  of  the  former 
sheriff  (the  city  sheriff.) 
Judgment  of  Crampton,  J.,  after  having  referred  to  the  facts  of  the  case, 

Crampton,  J.  proceeded  to  s^y : — The  present  motion  and  the  aspect  of  things 
grows  out  of  the  position  m  which  the  judges  sit  here.  We  are 
commissioners  here  for  the  city  of  Dublin,  with  the  Lord  Mayor, 


CRIMINAL   LAW   CASES.  121 

and  we  are  commissioners  for  the  county  of  Dublin  under  another  Rbo. 
comniission,  and  we  sit  under  both  commissions  at  the  same  time,  dufft 
and  at  the  same  place.  The  defendant  having  been  indicted  (in  — 
the  county)  there  was  a  motion  made  before  us  yesterday  by  his  j^j^^^-^ 
counsel  to  quash  the  indictment,  and  also  another  motion  to  which  ^*rMHice7 
my  brother  Torrens  has  referred.  Tlie  first  motion  is  one  which 
could  by  no  means  be  acceded  to.  One  of  the  grounds  on  which 
the  motion  to  quash  the  indictment  was  put  was,  that  the  Attor- 
ney-General was  not  on  the  same  ground  as  other  prosecutors. 
Now  it  would  seem  to  me  to  be  very  startling  that  the  chief  pros- 
ecutor of  the  country  should  not  be  included  by  the  act.  But  the 
3rd  section  of  the  act  naming  "any  prosecutor,"  would  seem  to 
put  an  end  to  that  objection ;  the  power  of  sending  up  an  indict- 
ment to  the  next  adjoining  county  is  given  by  the  3rd  section  to 
**any  prosecutor,"  and  therefore  it  would  be  impossible  for  us  to 
quash  the  indictment.  The  other  motion  is  one  which  involves  a 
much  nicer  question.  It»is,  that  the  prisoner  shall  not  be  removed 
from  the  custody  of  the  city  sheriff  for  the  purposes  of  trial. 
That  is  tantamount  to  calling  on  the  court  not  to  allow  the  execu- 
tion of  the  habeas  corpus  which  was  signed  by  myself  and  my 
learned  brother  on  the  26th  of  October ;  the  habeas  corpus  was 
ngned  by  myself  and  my  learned  brother  under  the  impression 
that  we  were  signing  the  habeas  corpus  under  ordinary  circum- 
stances, and  not  that  we  were  signing  a  habeas  corjrus  under  the 
statute.  Undoubtedly  the  statute  gives  a  benefit  to  prosecutors, 
it  gives  them  a  power  which  they  had  not  at  common  law — of  Judgment  of 
electing  one  of  two  jurisdictions  in  which  to  bring  their  prosecu-  ^""^P^on-  J 
tion.  By  the  3rd  section  power  is  given  to  any  prosecutor  to 
originate  his  prosecution  in  an  adjoining  county  if  he  pleases. 
That  is  the  whole  provision ;  it  makes  no  provision  as  to  the  trial. 
Then  comes  the  4tn  section,  pving,  not  to  the  Queen's  Bench,  not 
to  the  commissioners  for  the  adjoining  county,  but  *'  to  any  court 
of  Oyer  and  Terminer,  or  Court  of  General  Gaol  Delivery,  for  any 
county  of  a  cit^,  county  of  a  town,  or  town  corporate,"  a  power  to 
remove  an  indictment  from  the  city  to  the  next  adjoining  county 
for  trial  and  to  order  the  prisoner  to  be  removed,  and  it  is  an  authority 
to  be  exercised  only  by  the  commissioner  sitting  in  the  local  juris- 
diction. It  is  remarkable  that  where  power  is  given  to  remove  a 
prisoner  a  provision  is  made  as  regards  the  recognizances  of  the 
witnesses  and  prosecutors,  and  the  examinations  and  depositions, 
and  the  statute  seems  to  contemplate  that  the  trial  is  to  take  place 
at  a  future  time  and  not  at  the  (then)  present  sittings.  On  this 
particular  section  we  have  an  authority  in  the  case  of  Rex  v.  Trenor^ 
mentioned  in  Mr.  Hayes's  very  accurate  work  (p.  908),  and 
reported  in  1  Crawford  &  Dix's  C.  C.  (p.  237),  in  which  our  late 
venerable  brother  Burton  made  an  order  for  removing  a  proceeding 
Irom  Drogheda  to  the  county  of  Meath,  the  trial  to  take  place  at 
the  next  session;  but  that  is  not  an  authority  upon  the  6th  section. 
It  is  manifest  that  it  is  under  the  6th  section  this  application  is  made, 
and  it  is  under  that  section  that  it  has  been  put  by  Mr.  Attorney- 
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Sbo.        General  and  Mr.  Smyly  on  behalf  of  the  crown.     I  think  a  fair  teel 
DcFTT.      ^  ^  whether  our  habeag  corpus  was  crranted  advisedly  or  unadyised^ 

is  to  see  what  power  a  judge  of  the  Queen's  Bench  has  in  such  case^ 

!h!!^!l^^^  for  whatever  power  a  judge  of  the  Queen's  Bench  has,  a  ccHniidi' 
i^rat&otT'  sioner  can  have  no  more.  The  power  of  a  judge  of  tJie  Queenli 
Bench  is  limited  in  point  of  time  to  issuing  a  habeas  carpus^  so  tint 
the  prisoner  may  have  ten  days'  notice  of  removaL  If  a  judge  of  the 
Queen's  Bench  has  not  the  power  to  remove  a  prisoner  unless  tea 
days  shall  elapse  before  the  prisoner  shall  be  brought  to  trial,* 
commissioner  has  not.  That  appears  to  me  to  be  the  troe 
construction  of  the  act  of  Parliament.  It  appears  to  me  te 
apply  to  persons  in  custody  and  to  persons  not  m  custody.  Tk 
section  next  applies  to  the  case  of  an  indictment  found  or  to  te 
found,  and  a  clause  of  the  section  contains  a  provision  to  tUi 
effect:  ^^That  the  said  Courts  of  Oyer  and  Terminer  aai 
General  Gaol  Delivery"  shall  have  a  power  to  issue  process 
apprehend  a  person  who  is  not  in  custody.  If  the  prisoner  is 
custody  here,  he  is  in  the  custody  of  the  city  sheriff;  and 
appears,  as  my  brother  Torrens  has  very  clearly  stated,  to 
necessary  that  a  notice  of  ten  days  to  appear  and  prosecute 
be  given  to  the  witnesses  to  enable  them  to  attend,  and  it 
appears  to  me  quite  clear  that  a  notice  of  ten  days  to 
prisoner  is  necessary  in  order  that  a  trial  may  be  had  at 
next  sessions;  there  is  nothing  unreasonable  in  the  p 
receiving  notice  of  the  change.  It  rather  seems  to  me,  to 
unreasonable  to  be  hard  upon  a  prisoner  that  he  should  not  ha^ 
notice  of  the  change  of  jurisdiction ;  therefore,  under  all  the  circm- 
stances  of  this  case,  it  appears  to  me  that  justice  will  be  in  si 
respects  satisfied  if  Mr.  Duffy  be  now  transferred:  there  being 
charge  against  the  prisoner  in  the  city  he  must  be  either  (fi^ 
charged  or  transferred ;  \(  the  habeas  corpus  is  now  allowed,  anddv 

Erisoner  is  transferred  to  the  sheriff  of  the  county,  the  trial  mi| 
c  postponed  till  next  commission. 
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COMMISSION  OF  OYER  AND  TERMINER,  AND 
GENERAL  GAOL  DELIVERY  FOR  THE  COUNTY 
OF  DUBLIN  AND  THE  COUNTY  OF  THE  CITY  OP 
DUBLIN. 

(Before  Pebbin,  J.,  and  Richabds,  B.) 
Decehbeb  Session,  1848. 

December  16  and  18. 
I  Reg.  v.  Chables  Gavan  Duffy,  (a) 

hSdmerU — Prctctice. — Changing  the  venue  from  a  city  to  the  adfoifiing 
county  J  and  afterwards  resorting  again  to  the  city  jurisdiction — Statute 
6  Geo.  4y  c.  61. 

d»  indictment  having  been  Jound  against  the  prisoner  by  the  grand 
jury  of  the  county  of  the  city  of  Dublin^  at  the  August  session  of  the 
tourty  which  bill  was  not  further  proceeded  on,  the  Attorney- Generaly 
under  the  provisions  of  Uie  statute  6  Geo,  4,  c,  51,  preferred  another 
bill  against  him  for  the  same  offence  to  the  grand  jury  of  the  next 
(tdjoining  county,  and  the  indictment  found  in  the  city  was  quashed^ 
hu  notice  of  the  change  of  jurisdiction  was  not  served  as  prescribed  by 
the  statute, 

Bddy  that  the  Attorney- General  was  not  prohibited,  by  having  indicted 
the  prisoner  in  the  county,  from  again  resorting  to  the  city  jurisdiction^ 
and  preferring  another  bill  therein  for  the  same  offence. 

But  semble,  that  in  such  case  the  court  will  not  auow  both  bills  to  con- 
tinue pending  against  the  prisoner, 

f\li  the  8th  of  July,  1848,  the  prisoner  was  arrested  and  com- 
v/  mitted  to  Newgate  upon  a  charge  of  having  feloniously 
compassed  to  deprive  and  depose  Her  Majesty,  and  to  levy  war 
agamst  her,  and  having  expressed  such  felonious  compassing  by  pub- 
fishing  certain  printings  in  a  public  newspaper  called  The  Nation^ 
of  which  he  was  the  proprietor.  The  charge  was  grounded  upon  the 
iwom  informations  ot  John  Hawkesley,  Martin  Reilly,  and 
Charles  Vernon,  Esq.,  (Registrar  of  Newspapers  at  the  Stamp- 
office),  who  were  boimd  over  by  recognizance  to  attend  and  give 
evidence  against  the  prisoner.  At  a  session  of  Oyer  and  Terminer 
held  on  the  8th  of  August  following,  a  true  bill  was  found  by  the 
grand  jury  of  the  county  of  the  city  of  Dublin,  charging  him  with  the 
ibove  offences;  upon  this  indictment  the  law  officers  of  the  crown 
£d  not  proceed  at  that  session,  and  at  the  ensuing  session,  which 
took  place  in  October  following,  a  bill  for  the  same  offences  was  sent 
up  against  the  prisoner  to  the  m*and  jury  of  the  county  of  Dublin, 
before  whom  Hawkesley,  Reilly,  and  Vernon,  attended.  This 
having  been  found  a  true  bill  by  the  grand  jury,  the  first  indict- 

(a)  Reported  by  W.  St.  Leoeb  Babiiyotox,  £:9q.  Barristcr-at-  Luw. 
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Reo.        ment  was   quashed   by  the   court   upon   the   application   of  the 
Duffy       Attorney -General.     A  writ  o{  habeas  corpus  issued  at  the  instance 

—        of  the  Attorney-General  to  remove  the  prisoner  from  the  custody 
,SS^  of  the  sheriff  of  the  city  to  that  of  the  sheriff  of  the  county  of 
Practice.      Dublin.     But  the  prisoner  having  been  brought  up  to   the   bar 
in  the  custody  of  the  city  sheriff,  and  being  about  to  be  arraigned 
upon  the  inc&ctment  found  in  the  county  (the  judges  sitting  at 
the  same  time  under  commissions  for  both  the  county  and  city 
of  Dublin),  it  was  objected  on  his  behalf,  that  he  could  not  then 
be  called  on  to  plead,  or  be  removed  to  the  custody  of  the  county 
sheriff,  the  habeas  corpus  for  his  removal  not  having  issued  ten 
days  previous  to  the  day  for  holding  the  session.     This  objection 
was  held  valid  by  the  presiding  judges  (Torrens  and  Crampton,  JJ.), 
and  the  prisoner  accordingly  remained  in  the  former  custody  (see 
p.  120,  antCy)  and  at  the  conclusion  of  the  session  applied  to  be  dis- 
charged from  the  custody  of  the  city  sheriff,  there  being  no  charge 
against  hiiu  in  the  city.    This  application,  which  was  opposed  by  the 
Attorney-General,  the  court  refused,     At  the  present  session  (De- 
cember, 1848),  a  bill  was  again  sent  up  against  the  prisoner  for  the 
same  offence  to  the  grand  jury  of  the  county  of  the  city  of  Dublin, 
and  found  by  them  a  true  bilL     An  affidavit  was  made  by  the  crown 
solicitor,  which  stated  that  the  indictment  in  the  county  was  not 
proceeded  on  in  consequence  of  newly-discovered  evidence,  and 
that  no  notice  of  the  intention  of  the  crown  to  remove  the  indict- 
ment to  the  county  had  been  served  on  the  persons  who  had  been 
boimd  over  to  appear  and  give  evidence,  and  that  the  informations 
and  recognizances  which  tiad  been  returned  to  the  clerk  of  the 
crown  in  the  city,  on  the  10th  of  July  last,  had  not  been  removed 
from  his  custody  to  the  county  jurisdiction. 
Butt,  Q.  C,  for      Butt^  Q.  C,  on  behalf  of  the  prisoner,  now  moved  that  the  new 
indictment  found  in  the  city  be  quashed.     The  question  in  tliis 
case  arises  upon  the  construction  of  the  statute  6  Geo.  4,  c.  51, 
the  3rd  section  of  which  pro\'ides  "  That  it  shall  be  lawful  for  any 
prosecutor  to  prefer  his  bill  of  indictment  for  any  offence  committed 
within  any  county  of  a  city,  &c.  in  Ireland,  to  the  jur}'  of  the  next 
adjoining  county,  &c,  sworn  and  charged  to  inquire,  &c.  for  such 
county  of  a  city."     The  statute  does  not  expressly  direct  the  pro- 
ceedings to  be  transferred  to  the  county,  but  that  in  England  it 
is  the  constant  practice,  and  it  is  assumed  that  such  a  transfer  takes 
place,  as  appears  from  Reg.  v.  MeUor  (R.  &  R.  144),  and  it  would 
appear   to   be   so   by  necessary  implication,  for  the   6th  section 
provides  that  the  prisoner  shall  be  transferred  by  habeas  corpus 
to  the  custody  of  the  sheriff  of  the  next  adjoining  county,  and 
that   the   court   may   compel   the   attendance   of    witnesses   and 
prosecutors   there;    and   the   7th   section  provides   that   the  re- 
cognizances entered  into  by  witnesses  shall  be   forfeited  in  case 
of  non-attendance,   if,   ten  days  previous  to  the  holding  of  the 
next   court    of    Oyer  and   Terminer,   they   shall   have   received 
notice  of  the  prosecutor's  intention  to  remove  the  indictment  into 
the  county ;  and  the  8th  section  provides,  that  if  the  notice  be  left 
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at  their  place  of  abode  it  shall  be  sufficient^  and  that  if  thereupon  Beo. 
the  witnesses  attend  in  the  county,  their  recognizances  shall  be  dufpy 
discharged.  That  is  for  the  benefit  of  the  prosecutor  and  — ' 
witnesses,  and  it  may  be  waived  by  the  attendance  of  the  j!!^5S*^~~ 
witnesses  without  notice.  The  9th  section  provides  that  **  after  PrJ^r 
the  delivery  of  any  of  the  said  notices,  it  shall  not  be  lawful  for 
any  person  or  persons  to  prefer  any  bill  of  indictment,  or  to  return 
any  inquisition  for  any  offence  mentioned  in  the  said  recog- 
nizances, &c,  at  or  to  any  sessions  of  Oyer  and  Terminer  or 
Greneral  Gaol  Delivery  for  anVsuch  county  of  a  city,"  &c.  There- 
fore, when  once  a  prosecutor  has  made  his  election,  and  proceeded 
b  the  county,  the  proceedings  cannot  be  brought  back  again  to 
the  city.  Tins  clause  was  enacted  to  prevent  proceedings  being 
transferred  backwards  and  forwards,  which  might  be  made  an 
instrument  of  great  oppression:  {Reg.  v.  Trenoty  1  Cr.  &  Dix 
C.  C.  237;  Hayes  Cr.  Ij.  908.)  In  tms  case  there  are  indictments 
pending  against  the  prisoner  both  in  the  county  and  city,  which 
might  be  most  injurious  to  a  prisoner,  for,  as  it  was  suggested  in  the 
case  of  Reg.  v.  Trenar,  which  was  an  indictment  for  libel  tried  in 
the  county  of  the  town  of  Drogheda,  there  being  two  judges  sitting 
at  Drogheda,  and  at  the  same  time  two  others  sitting  at  Trim,  in 
the  next  adjoining  county,  could  it  be  contended  that  the  prisoner 
diould  be  exposed  to  the  hardship  of  simultaneous  proceedings  at 
both  places?  In  the  present  instance,  reco^izances  have  been 
entered  into  by  Hawkesley  and  Seilly,  and  the  prosecutor  has 
made  his  election.  [Pebbin,  J. — Does  not  the  9th  section  of  the 
statute  raise  the  very  serious  question  whether  the  Queen  is  bound 
fay  it  ?  It  appears  to  me  that  there  is  not  any  case  where  the 
Queen  can  be  considered  to  come  under  the  description  of 
^^  person.'^  The  2nd  section  of  the  act  provides,  that  it  shall  be 
lawful  for  the  court,*  at  the  prayer  or  instance  "  of  any  prosecutor," 
&c  The  word  "prosecutor"  must  be  taken  to  include  the  Attomev- 
Gfeneral  prosecuting  on  behalf  of  the  crown>  and  he  must  also  be 
taken    to    come  within    the    meaning   of   the  word    ^^  person." 

SORBIN,  J. — ^What  are  the  facts  which  bring  this  case  within 
e  9th  section  of  the  statute  ?]  The  case,  if  not  within  the  ex- 
press words  of  the  act,  is  clearly  within  the  spirit  of  it;  for, 
although  notices  may  not  have  been  served  on  the  witnesses  to 
secure  their  attendance  in  the  county,  yet,  if  they  attend  there 
without  notice,  their  recognizance  is  discharged,  and  it  is  the  pro- 
secutor's du^  to  have  these  notices  served,  and  the  informations 
returned.  If,  then,  he  does  not  do  what  it  is  his  duty  to  do,  can 
he  therefore  go  back  to  the  city,  and  obtain  an  advantage  which 
he  would  not  otherwise  be  entitled  to  ? 

The  Attamey-General  (Monahan)  contriL— There  is  no  ground  ^J^™^' 
in  this  case  to  oust  the  jurisdiction  of  the  city  court,  nor  to  pre-  the  Ctowil 
vent  the  prosecutor  preferring  his  bill  of  indictment  within  that 
jurisdiction ;  the  prisoner,  having  been  arrested  in  July,  has  re- 
mained in  the  custody  of  the  city  sheriff  up  to  the  present  time ;  a 
true  bill  was  found  against  him  in  the  city  at  the  August  session 
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Rko.       of  the  court,  but  no  stepe  were  taken  under  the  statute  to  transfer 
DuFFT.      ^^  proceedings  or  chaise  the  yenoe,  and  that  bill  was  afterwards 
—        quashed,  owing  to  the  discovery  of  a  letter  which  it  was  conadered 
jyri^rtfCTT"   ^^^^6  ^  insert  in  the  indictment     It  appears  firom  the  crown 
Praetk*!,     books,  that  (without  notice  to  the  conunitting  magistrates  or  to 
Mr.  Dufiy)  at  the  October  session,  a  bill  was  found  against  lum  in 
the  county  of  Dublin,  and  a  AaA«tfcoi7na  applied  for  to  ronoTehim 
to  the  custody  of  the  county  sheri£^  and  the  reason  of  this  course 
has  been  stated  on  affidavits  by  the  crown  solidtor,  merely  toshow 
that  it  was  not  done  to  harass  or  annoy  Mr.  Du£^.    The  a^jdication 
wUch  was  made  to  change  the  custody  from  that  of  the  city  to  the 
county  sheriff  was  refuse^  and  he  was  left  in  the  city,  and  another  bill 
having  been  found  against  him  in  the  ci^,  he  now  moves  to  quash 
that  mdictment.     There  are  cases  in  which  bills  may  be  found  in 
one  of  several  counties,  as  in  the  case  of  a  larceny  committed  on  a 
coach  travelling  through  several  counties,  and  the  pendency  of  a 
bill  in  one  county  would  be  no  answer  to  an  indictment  for  the 
same  offence  in  another,  though  I  do  not  mean  to  contend  that  the 
court  would  not  have  jurisdiction  to  prevent  a  prisoner  from  beii^ 
annoyed  by  such  a  course.    It  is  not  pretendea  that  there  is  any- 
thing in  terms  in  the  statute  rendering  it  improper  or  illegal  to 
prefer  this  bilL    It  cannot  be  pretended  that  the  Attomey-Greneral 
IS  a  person  who  is  liable  to  give  security  for  costs.    The  proviaous 
TIm  Attflney-  ^^  ^^^  ^^^  section  of  the  act,  ^^  that  after  the  delivery  as  aforesaid 
GoMralUbr      of  any  of  the  said  notices,  it  shall  not  be  lawiul  for  any  person  or 
persons  to  prefer  any  bill  or  bills  of  indictment,  or  to  return  auy 
inquisition  for  any  offence  or  offences  mentioned  in  the  said  recog- 
nizances, or  any  of  them,  at  or  to  any  session  of  Oyer  and  Ter- 
ndner  or  Greneral  (jaol  Delivery,  for  any  such  county  of  a  <aty,  or 
county  of  a  town,  or  town  corporate,''  apply  to  another  case 
altogether,  where  notices  have  been  served  under  the  statute ;  and 
there  is  no  provision  in  the  act,  that  if  a  bill  be  found  in  one  juris- 
diction, a  fresh  one  csmaot  be  preferred  in  a  different  jurisdictiOiL 
I  submit  that  there  is  nothii^  in  the  act  to  prevent  a  private 
prosecutor  from    proceeding   m   the  jurisdiction  in  which  the 
offence  has  been  committee^  much  less  the  crown.     A  bill  was 
sent  up  in  the  county,  it  having  been  objected  in  a  former  case 
{Beg.  v.  Martin,  3  Cox  C.  C.  318),  that  burgesses  were  incon^tent 
to  act  as  jurors  in  the  city ;  but  ^ough  the  objection  was  certified 
to  be  valid  by  very  able  counsel,  the  C!ourt  of  Queen's  Bench  having 
on  a  writ  of  error,  held  differently  {Martin  v.  The  QKem,  3  Cox 
C.  C.  319),  we  thought  it  was  the  more  constitutional  course  to 
send  up  a  bill  against  the  prisoner  in  the  jurisdiction  in  which  the 
offence  was  committed.    But  even  if  a  private  prosecutor  had 
served  notices  regularly  under  the  statute   of  his   intention  to 
proceed  in  the  next  a(^oining  county,  that  would  not  bind  the 
crown,  who  mi^ht  take  up  the  prosecution ;  it  may  often  happen 
in  England,  where  private  prosecutions  are  more  general,  toat 
the   crown  interferes  and   takes  up  the  conduct  of   the  case. 
[Perrin,  J. — Though  the  crown  is  not  bound  by  a  statute,  yet 
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if  it  takes  advantage  of  it,  is  it  not  obliged  to  conform  to  its  provi-       Reo. 
fflons?]    In  The  Attorney-General  v.  H^lsan  (Jebb  C.  C.  R.  p.  313),      j^^^^ 
a  reoognicance  having  been  entered  into  for  the  execution  of       — ' 
public  works,  the  Attorney-General  proceeded  by  a  civil  bill.  l»^fc^»t^ 
From  the  decision  there  wbs  an  appeal,  and  the  judges  held  ^7;^^"" 
that  the  providons  of  the  statute,  requiring  security  for  double 
costs,  did  not  apply  to  the  crown,  which  shows  that,  though  the 
crown  may  avail  itself  of  part  of  the  provisions  of  an  act  of 
Pariiament,  it  is  not  boimd  to  adopt  all  the  others.      The  9th 
section  of  this  act  only  applies  to  persons  from  whom  recogni- 
ZBBoeB  have  been  taken,  and  I  submit  that  this  application  is  not 
within  rither  the  spirit  or  terms  of  the  statute,  and  ought  to  be 
refbaed. 

Niqnerj  Q.C.9  for  the  prisoner. — To  contend  that  the  crown  is  Napier,  Q.C., 
not  within  the  3rd  section  of  the  statute,  and  that  the  Attorney-  «=>'«»«  Pawner. 
(General  is  not  a  prosecutor  within  its  meaning,  is  a  very  extraor- 
dinary construction  to  put  upon  the  statute.  In  July,  a  bill  was 
sent  up  against  Mr.  Dunv  in  the  city  of  Dublin:  in  October,  a  bill 
was  sent  up  against  him  m  the  county,  and  the  indictment  which 
had  been  found  in  the  city  quashed.  If,  then,  the  prisoner  had 
in  July  presented  his  petition  under  the  Habeas  Corpus  Act,  he 
would  now  be  entitled  to  be  discharged,  more  than  two  sessions 
having  elapsed.  It  is  conceded,  that  if  the  notices  required  by  the 
statute  had  been  served,  it  would  not  be  optional  with  the  prosecutor 
to  m  back  again  to  the  former  jurisdiction.  Then  it  would  seem 
to  be  a  strange  construction  to  put  upon  the  statute,  that  if  a 
prosecutor  has  not  ^ven  the  notices  required  by  the  statute,  he 
shall  be  at  liberty  to  violate  the  other  provisions  of  it.  It  is  not 
from  the  serving  of  the  notices,  but  the  finding  of  the  bill,  the  court 
derives  authority.  The  words  of  the  act  are  large  enough  to 
embrace  the  public  prosecutor,  and  it  is  to  be  observed,  a  private 
prosecution  is  only  carried  on  by  the  sufferance  of  the  Attomey- 
IxeneraL  It  would  be  a  very  strange  thing  if  the  Attomey-Greneral 
could  go  into  every  court  of  criminal  jurisdiction  which  might  at 
the  time  be  sitting  and  prefer  bills  for  the  same  offence.  The 
Attomey-€reneral  might,  if  he  had  pleased,  before  the  present 
commission,  have  obtamed  a  transfer  of  the  custody  of  the  prisoner 
to  the  county.  The  case  of  Rex  v.  Trenar  (1  Cr.  &  Dix.  C.C.  237) 
was  the  case  of  a  prosecution  by  the  then  Attorney-General,  and 
if  the  words  **  any  prosecutor^  in  the  4th  section  of  the  act,  mean 
a  public  prosecutor,  so  do  they  in  the  3rd  section.  This  right  of 
transfer  was  not  given  by  common  law,  and  there  could  be  no  reason 
why  it  should  be  given  by  the  statute  to  a  private  and  not  to  a 
public  prosecutor.  The  words  **  any  prosecutor"  are  as  large  as 
any  words  in  the  language  well  can  be.  The  Attorney-General 
cannot  rely  on  a  departure  from  the  provisions  of  the  statute  by 
the  law  officers  of  the  crown  as  any  ground  on  which  to  exempt 
themselves  from  the  observance  of  its  other  provisions.  Is  the 
violation  of  an  act  of  Parliament  to  be  considered  a  sufficient 
argument  iot  the  interpretation  of  it  in  a  manner  injurious  to  the 
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prisoner  ?    The  court  ought  not  to  call  on  Mr.  Duflfy  to  plead  to 
this  indictment,  but  to  quash  it. 

The  SoUcitor-General  (Hatchell),  in  reply. — At  the  August 
session  of  the  court  it  became  the  duty  of  the  crown  to  postpone 
the  trial  in  consequence  of  newly-discovered  evidence.  The  trial 
was  prevented  talang  place  in  October  by  the  prisoner's  counsel 
having  raised  the  formal  objection  that  the  notices  required  by  the 
statute  had  not  been  served,  which  objection  was  held  a  valid  one  by 
the  court  (see  p.  120,  ante.)  The  1st  section  of  the  statute  6  Grea  4, 
c  51,  makes  use  of  the  words  *^  on  motion  made  on  behalf  of  His 
Majesty,"  and  '^  on  motion  made  on  behalf  of  any  prosecutor  or  de- 
fendant," thus  taking  a  plain  distinction  between  prosecutions  by  the 
crown  and  by  private  persons,  and  the  crown  is  not  intended  to  be 
bound  by  those  parts  of  the  statute  where  it  is  not  named.  If  the  con- 
struction of  the  9th  section,  contended  for  by  the  prisoner's  counsel, 
be  adopted,  there  might  be  a  failure  of  justice  by  collusion  between 
the  pnvate  prosecutor  and  the  prisoner.  K  all  the  preliminary 
arrangements  are  completed,  ana  the  proceedings  transferred,  it  is 
only  under  such  circumstances  that  any  objection  to  bringing  back 
the  case  can  be  contended  for;  but  if  the  case  is  not  ripe  for  trial 
in  the  county  iurisdiction,  there  is  nothing  to  prevent  the  prisoner 
from  being  tned  in  the  jurisdiction  in  which  he  is  found ;  if  the 
records  have  been  removed — ^the  informations  and  the  recog- 
nizances— ^and  the  parties  bound  to  attend  have  received  notice  of 
The  Solicitor-  the  transfer,  it  is  only  under  these  circumstances  that  there  is  a 
General  in  prohibition  from  sending  up  a  new  bill  of  indictment.  K  the  arro- 
ment  urged  on  the  part  of  the  prisoner  is  well  founded,  a  bill 
might  be  found  in  the  county,  the  witnesses  might  not,  if  they  were 
not  served  with  notice,  attend  before  the  petty  jury ;  and  as  by  the 
act  it  is  the  next  court  at  which  they  are  bound  to  attend,  they  need 
not  appear  at  any  other,  and  there  might  be  a  total  failure  of  justice 
if  no  bill  could  be  preferred  in  the  city.  The  county  of  Clare  is 
thQ  next  adjoining  county  to  Limerick.  If  a  judge  of  assize  at 
Ennis  found  upon  the  Crown  Book  a  bill  against  the  prisoner,  he 
could  not  take  any  notice  of  it  if  the  prisoner  was  not  in  custody 
in  the  county  of  Clare ;  and  the  prisoner  being  found  in  custody  in 
Limerick,  the  judge  there,  who  is  bound  to  deliver  the  gaol, 
would  ask  why  an  indictment  was  not  sent  up  against  him.  T^uld 
he  listen  to  a  statement  that  a  bill  had  been  found  against  him  at 
Ennis,  without  also  inquiring  whether  the  requirements  of  the 
statute  had  been  complied  with?  or  could  it  be  argued  that  the 
prisoner  could  not  be  tried  in  either  county,  for  the  witnesses  would 
not  be  bound  to  attend  at  Ennis  if  notices  had  not  been  served 
upon  them  ? 


replj. 


Judgement  of 
Pezrin,  J. 


December  18. 

Ferrin,  J. — The  prisoner  having  been  called  on  to  plead  to  an 
indictment  found  by  the  grand  jury  of  the  city  of  Duolin  at  this 
commission,  charging  him  with  the  felony  of  compassing  to  depose 
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the  Queen,  and  to  levy  war  against  Her  Majesty,  under  the  statute  ^°' 
of  last  session,  ailer  he  had  obtained  a  copy  of  that  indictment  at  the  Dufft. 
desire  of  his  counsel,  he  moved  by  his  counsel  that  the  indictment  be  . — 
quashed,  because,  as  he  alleges,  there  is  another  indictment  pending  jurisdicHotk^ 
against  him,  charging  the  same  offence  found  by  the  grand  jury  Practkt, 
of  the  county  of  Dublin,  at  the  last  commission  for  the  county, 
held  in  October,  and  which  was  preferred  at  the  instance  and 
directions  of  the  Attomey-Greneral,  acting  on  Her  Majesty's 
behalf,  under  the  provisions  of  the  statute  of  6  Geo.  4,  c  51,  to 
which  he  declined  to  plead,  and  objected  to  be  then  arraigned,  and 
has  not  pleaded ;  and,  it  is  insisted,  that  the  statute  obliges  the 
crown  to  abide  by  that  indictment  or  venue,  and  prohibits  Her 
Majesty  from  preferring  the  bill,  or  any  other  for  the  same  offence, 
in  the  county  of  the  city  of  Dublin,  and,  therefore,  that  the  present 
mdictment  ought  to  be  quashed,  and  the  Queen  stopp^  from 
proceeding  further  upon  it.  The  statute  enables,  in  the  3rd 
section,  any  prosecutor  to  prefer  his  or  her  bill  of  indictment  for 
any  offence  in  any  county  of  a  city  or  town  to  the  grand  jury  of 
the  next  adjoining  county,  and  provides  that,  if  it  be  found  a  true 
bill  by  that  grand  jury,  it  shall  be  as  valid  and  effectual  as  if 
found  by  that  of  the  city.  It  appears  to  me,  that  the  Attorney- 
General  had  a  right  to  have  the  biU  preferred  in  the  next  adjoining 
county,  and  that  the  statute  is  merely  an  enabling  and  not  a  dis- 
abling statute  (though  I  understand  a  question  was  raised  upon 
the  subject  by  one  of  the  prisoner's  counsel  at  the  last  oom-^^^^^^ 
mission) ;  for  though  the  King  shall  not  be  bound  by  a  statute,  ^'"^  ' 
unless  specially  named  in  it,  yet  he  may  take  the  benefit  of  it, 
though  not  named.  It  is  so  stated  in  several  cases  cited  to  that 
effect  in  the  11th  Keports,  68  cu  It  was  held  that  the  Eang 
may  take  advantage  of  the  statute  of  Nisi  Prius  though  not  bound 
by  it ;  so  also,  the  statute  of  Magna  Charta,  which  provides  that 
the  Court  of  Common  Pleas  shall  be  held  in  some  certain  place, 
does  not  bind  the  Eang.  In  a  case  which  was  cited  in  the  argument 
{Rex  V.  TrenoTj  1  Cr.  &  Dix.  C.  C.  237),  in  which  the  point  was 
raised,  the  Attorney-General  was  held  to  be  ^^a  prosecutor."  The 
4th  section  of  the  statute  enables  the  court  to  transfer  an  indictment 
found  in  the  county  of  a  cityr,  if  it  appears  to  the  court  that  it  is  an 
indictment  proper  to  be  tned  in  the  next  adjoining  county,  and 
the  court  niay,  at  the  prayer  either  of  the  prosecutor  or  prisoner, 
order  such  indictment  or  inquisition,  and  the  several  recognizances 
and  examinations  relative  to  such  indictment  or  inquisition,  to  be 
filed  with  the  proper  officer,  and  to  be  by  him  kept  among  the 
records  of  the  Court  of  Oyer  and  Terminer  of  that  county,  and  to 
cause  the  prisoner  to  be  removed  by  writ  of  habeas  carpus 
to  the  gaol  of  the  next  adjoining  county,  and  the  trial  to  take 
place  as  if  the  offence  was  committed  there.  The  statute  seems 
to  provide  for  three  cases.  The  4th  section,  to  which  I  have  just 
referred,  has  no  bearing  in  this  particular  case ;  nor  indeed  has 
the  next  The  6th  section  provides  that  any  judge  of  the  Queen's 
Bench,  or  of  the  Court  of  Oyer  and  Terminer  and  Gaol  Delivery 
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£bq.        for  the  adjoining  county,  upon  application  made  to  him  ten  days 

DuFFT.      ^^^^  before  holding  the  sessions  for  it,  may  cause  the  prtsoners  to 

, —        be  removed,  by  writs  of  habeas  carpusy  from  the  custody  of  the 

jur^S^^  city  sheriff  to  the  custody  of  the  sheriff  of  the  county,  in  (»der 

Practice,     to  their  being  tried  therein;  and  the  County  Court  may  issue 

process  against  the  person  charged,  if  he  be  not  in  custody^  to 

compel  him  to  come  in,  and  for  the  attendance  of  the  witnesses 

as  if  the  offence  was  committed  in  the  county.     So  far  as  I  have 

read,  there  is  no  express  prohibition  against  preferring  or  finding 

a  bill  in  the  city  after  one  found  in  the  county :  the  statute  is 

Elainly  enabling — there  is  nothing  disabling  in  it.    It  is  plain,  that, 
cfore  the  statute,  it  was  not  iUegal  to  have  a  second  bill  found 
though  another  was  pending  for  Uie  same  offence,  though  courts 
are   bound  to  take  care  l£at  a  prisoner  shall  not  suffer  any 
inmry  by  it:  though  generally  improper,  it  has  often  been  allowed. 
There  are  clear  authorities  establishing  that  the  mere  fact  of  the 
pendency  of  another  indictment  for  the  same  offence  is  not  suf- 
ficient ground  for  calling  on  the  court  to  quash  the  fresh  indict- 
ment.     There  is  a  case  referred  to  in    The  King  v.   Stratbm 
(Dougl.  239.)     In  Rex  v.  Webb  (3  Burr.  1468,  also  reported  in 
1  Bla.  Rep.  460),  which  is  a  clear  authority  on  this  point,  the 
defendant  was  indicted  for  peijury,  and  the  case  haying  been 
removed  by  certiorari,  stood  for  trial;   in  the  meantime  a  new 
indictment  was  preferred,  and  the  court  held  that  it  was  not  of 
Jod^moit  of     course  for  the  prosecutor  to  quash  his  own  indictment;  and  finally, 
Penin,  J.        ^^  ^^^  made  was,  that  the  first  indictment  should  be  quashed, 
and  the  second  stand  in  its  place ;   and  in  another  case.  Rex  y. 
Swan  and  Jefferies  (Fost.  Cr.  L.  104),  which  was  an  indictment 
for  murder,  the  trial  was  postponed,  and  in  the  meantime  the 
Attorney-General,   who  had  received  orders  to  prosecute,  was 
satisfied  that  Swan  was  in  the  service  of  the  deceased,  and  con- 
sidered it  advisable  to  prefer  another  bill ;  the  prisoner  pleaded  in 
abatement  that  another  indictment  was  pending  and  over  to  the 
felony.     The  case  was  argued  before  Wright  and  Foster,  Justices, 
and  after  argument,  the  court  were  of  opinion  that  the  chaige  in 
the  bill  last  found  must  be  answered,  and  that  the  pendency  of  a 
former  indictment  is  no  answer  nor  any  reason  why  he  should  not 
plead  to  the  last  indictment  notwithstanding  the  pendency  of  the 
former,  for  autrefois  arraign  is  no  plea  in  this  case,  and  the  King, 
by  his  counsel,  must  prosecute  in  such  manner  as  will  best  answer 
the  ends  of  justice ;  but  at  the  same  time  they  say  that  '^the  court 
must  take  care  that  the  prisoner  is  not  exposed  to  the  inconvenience 
of  undergoing  two  trials  for  the  one  offence.''    In  that  case  a 
second  indictment  had  been  prepared  by  the  Attorney-General 
after  another  had  been  found :    that  is  a  decision  on  record,  and 
it  seems  to  me,   that  imless  the  law  is  altered,  it  is  a  strong 
authority  in  the  present  case,  and  that,  as  it  is  no  plea  to  an  in- 
dictment, so  it  is  no  ground  for  calling  on  the  court  to  quash 
a  firesh  indictment.     But  it  is  insisted  tnat  the  provisions  of  the 
statute  distinguish  this  case,  and  that  though  before  the  statute  it  was 
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not  illegal  to  have  a  second  indictment  found  while  another  was  Co- 
pending, the  law  has  been  altered.  So  far  as  I  have  referred  to  the  3rd,  Dufft. 
4th  and  6th  sections  of  the  statute,  I  find  nothing  in  it  prohibiting  . — 
a  person  who  prefers  a  bill  under  the  3rd  section  from  afterwards  j^!^i^^^ 
praerrin^  a  bill  in  the  county  of  the  city,  and  nothing  invalidating  Practice. 
or  annulling  that  bill  when  found ;  no  aoubt  he  cannot  proceed  by 
both — ^no  doubt  the  court  will,  in  the  exercise  of  its  duty,  take 
care  to  prevent  any  oppressive  or  vexatious  use  or  abuse  of  the 
process.  Here  a  bill  has  been  found  in  the  city,  and  pending  that 
another  appears  to  have  been  preferred  in  the  county,  under 
the  authority  of  the  3rd  section,  not  under  the  4th  or  6th  sections,  no 
order  was  made  by  the  court  under  the  4th  section,  and  the  prisoner 
was  not  removed  under  the  6th,  but  objected  at  the  last  com- 
mission to  be  removed,  and  the  court  held  the  objection  to  be 
valid.  Then  it  is  contended  that  the  6th,  7th,  8th,  9th  and  13th 
sections  expressly  or  sufficiently  prohibit  the  course  which  has 
been  taken.  The  act  directs  that  the  recognizances  of  the  pro- 
secutors or  witnesses,  who  do  not  appear  after  notice,  shall  be 
forfeited,  and  the  8th  section  makes  notice  being  left  at  their 
abode  a  sufficient  service;  the  9th  section  enacts  that  the  ma- 
gistrates, before  whom  the  informations  were  taken,  shall,  upon 
receiving  ten  days'  notice,  return  the  recognizances  or  examinations 
to  the  next  Commission  of  Oyer  and  Terminer  for  the  adjoining 
coun^,  and  that  after  the  delivery  of  these  notices  it  shall  not  be 
lawfol  to  prefer  a  bill  at  the  Sessions  of  Oyer  and  Terminer  for  the  J^g^^'  ^ 
county  of  the  city ;  and  the  13th  section  enacts  that  such  persons  as  ^"^  ' 
remove  an  indictment  to  an  adjoining  county  shall  enter  into  recogni- 
zances in  the  sum  of  40/.  to  pay  the  extra  costs  attending  the  pro* 
secution  in  such  next  adjoining  county.  It  is  asserted  that,  by  the 
latter  clause  of  the  9th  section,  no  one  shall  prefer  a  bill  in  the  city, 
or  remove  a  bill  under  this  act  after  one  has  been  found  in  the  county. 
The  enactment  is  not  in  these  terms  or  to  this  effect;  the  provision 
is,  that  aft;er  the  delivery  of  any  of  the  said  notices,  &c.,  it  shall 
not  be  lawftil  for  any  person  to  prefer  any  indictment  in  the 
county  of  the  city:  here  it  is  expressly  stated  on  affidavit  that  no 
notices  were  served,  therefore  this  case  plainly  does  not  come 
within  this  enactment;  the  enactment  is  that,  after  the  delivery 
of  the  notices,  the  indictment  shall  not  be  removed  back.  It  hais 
been  aigued,  on  behalf  of  the  prosecution,  that  this  enactment  has 
been  made  to  assist  the  prosecutor,  not  to  restrain  him  from  pre- 
ferring an  indictment ;  the  provision  operates,  not  after  preferring 
or  finomg  a  bill,  but  aft^er  the  delivery  of  the  notices,  which  not 
having  been  delivered  here,  it  does  not  apply ;  and  it  is  further 
argued,  that  the  Queen  is  not  bound  or  intended  to  be  bound  by 
such  provision,  the  word  used  being  ^'person."  Before  the  passing 
of  this  statute,  it  was  not  illegal,  as  I  before  have  shown,  during 
the  pendency  of  a  former  indictment,  to  prefer  another ;  so  it 
seems  inconsistent  that  we  should,  where  there  is  no  express 
provision  in  the  act  to  that  effect,  restrun  the  Attorney-General 
from  preferring  a  second  bill  of  indictment  in  the  place  where  the 
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for  the  adjoining  county^  upon  application  made  to  him  ten  days 
next  before  holding  the  Beasions  for  it^  may  cause  the  prisoners  to 
be  removed,  by  writs  of  habeas  corpus^  m)m  the  custody  of  the 
city  sheriff  to  the  custody  of  the  sheriff  of  the  county,  in  order 
to  their  being  tried  therein;  and  the  County  Court  may  issue 
process  against  the  person  charged,  if  he  be  not  in  custody,  to 
compel  him  to  come  in,  and  for  the  attendance  of  the  witnesses 
as  if  the  offence  was  committed  in  the  county.  So  far  as  I  have 
read,  there  is  no  express  prohibition  against  preferring  or  finding 
a  bill  in  the  city  after  one  found  in  the  county :  the  statute  is 

Elainly  enabling — there  is  nothing  disabling  in  it.    It  is  plain,  that, 
cfore  the  statute,  it  was  not  illegal  to  have  a  second  bill  found 
though  another  was  pending  for  the  same  offence,  though  courts 
are   bound  to  take  care  that  a  prisoner  shall  not  suffer  any 
injury  by  it:  though  generally  improper,  it  has  often  been  allowed. 
There  are  clear  authorities  establishing  that  the  mere  fact  of  the 
pendency  of  another  indictment  for  the  same  offence  is  not  suf- 
ficient ground  for  calling  on  the  court  to  quash  the  fresh  indict- 
ment.     There   is  a  case  referred   to  in    The  King  v.   Strattom, 
(Dougl.  239.)     In  Rex  v.  Webb  (3  Burr.  1468,   also  reported  in 
1  Bla.  Kep.  460),  which  is  a  clear  authority  on  this  point,   the 
defendant  was  indicted  for  perjury,  and  the  case  having  been 
removed  by  certiorari^  stood  for  trial;   in  the  meantime  a  new 
indictment  was  preferred,  and  the  court  held  that  it  was  not  of 
course  for  the  prosecutor  to  quash  his  own  indictment;  and  finally, 
the  rule  made  was,  that  the  first  indictment  should  be  quashed, 
and  the  second  stand  in  its  place ;   and  in  another  case.  Rex  v. 
Swan  and  Jefferies  (Fost  Cr.  L.  104),  which  was  an  indictment 
for  murder,  the  tnal  was  postponed,  and  in  the  meantime  the 
Attorney-General,   who  had  received  orders  to  prosecute,  was 
satisfied  that  Swan  was  in  the  service  of  the  deceased,  and  con- 
sidered it  advisable  to  prefer  another  bill ;  the  prisoner  pleaded  in 
abatement  that  another  indictment  was  pending  and  over  to  the 
felony.     The  case  was  argued  before  Wright  and  Foster,  Justices, 
and  afler  argument,  the  court  were  of  opinion  that  the  chaige  in 
the  bill  last  found  must  be  answered,  and  that  the  pendency  of  a 
former  indictment  is  no  answer  nor  any  reason  why  he  should  not 
plead  to  the  last  indictment  notwithstanding  the  pendency  of  the 
former,  for  autrefois  arraign  is  no  plea  in  this  case,  and  the  King, 
by  his  counsel,  must  prosecute  in  such  manner  as  will  best  answer 
the  ends  of  justice ;  but  at  the  same  time  they  say  that  ^'the  court 
must  take  care  that  the  prisoner  is  not  exposed  to  the  inconvenience 
of  undergoing  two  trials  for  the  one  offence.''    In  that  case  a 
second  indictment  had  been  prepared  by  the  Attorney-General 
after  another  Iiad  been  found :    tnat  is  a  decision  on  record,  and 
it  seems  to  me,  that  imless  the  law  is  altered,  it  is  a  strong 
authority  in  the  present  case,  and  that,  as  it  is  no  plea  to  an  in- 
dictment, so  it  is  no  ground  for  calling  on  the  court  to  quash 
a  fresh  indictment     But  it  is  insisted  that  the  provisions  of  the 
statute  distinguish  this  case,  and  that  though  before  the  statute  it  was 
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not  illegal  to  have  a  second  indictment  foond  while  another  was  ^o- 
pending;,  the  law  has  been  altered.  So  far  as  I  have  referred  to  the  3rd,  Dufft. 
4th  and  6th  sections  of  the  statute,  I  find  nothing  in  it  prohibiting  . — 
a  person  who  prefers  a  bill  under  the  3rd  section  from  afterwards  j^^i^^^^^ 
preferring  a  bdl  in  the  county  of  the  city,  and  nothing  invalidating  Practice, 
or  annulling  that  bill  when  found ;  no  doubt  he  cannot  proceed  by 
both — ^no  doubt  the  court  will,  in  the  exercise  of  its  duty,  take 
care  to  prevent  any  oppressive  or  vexatious  use  or  abuse  of  the 
process.  Here  a  bill  has  been  found  in  the  city,  and  pending  that 
another  appears  to  have  been  preferred  in  the  county,  under 
the  authority  of  the  3rd  section,  not  under  the  4th  or  6th  sections,  no 
order  was  made  by  the  court  under  the  4th  section,  and  the  prisoner 
was  not  removed  under  the  6th,  but  objected  at  the  last  com- 
mission to  be  removed,  and  the  court  held  the  objection  to  be 
valid.  Then  it  is  contended  that  the  6th,  7th,  8th,  9th  and  13th 
sections  expressly  or  sufficiently  prohibit  the  course  which  has 
been  taken.  The  act  directs  that  the  recognizances  of  the  pro- 
secutors or  witnesses,  who  do  not  appear  after  notice,  shall  be 
forfeited,  and  the  8th  section  makes  notice  being  left  at  their 
abode  a  sufficient  service;  the  9th  section  enacts  that  the  ma- 
^strates,  before  whom  the  informations  were  taken,  shall,  upon 
receiving  ten  days'  notice,  return  the  recognizances  or  examinations 
to  the  next  Commission  of  Oyer  and  Terminer  for  the  adjoining 
county,  and  that  after  the  delivery  of  these  notices  it  shall  not  be 
lawful  to  prefer  a  bill  at  the  Sessions  of  Oyer  and  Terminer  for  the  if*^g^^*  ^ 
county  of  the  city;  and  the  13  th  section  enacts  that  such  persons  as  ^  '  ' 
remove  an  indictment  to  an  adjoining  county  shall  enter  into  recogni- 
zances in  the  sum  of  40/.  to  pay  the  extra  costs  attending  the  pro* 
secution  in  such  next  adjoining  county.  It  is  asserted  that,  by  the 
latter  clause  of  the  9th  section,  no  one  shall  prefer  a  bill  in  the  city, 
or  remove  a  bill  under  this  act  after  one  has  been  found  in  the  county. 
The  enactment  is  not  in  these  terms  or  to  this  effect;  the  provision 
is,  that  after  the  delivery  of  any  of  the  said  notices,  &c.,  it  shall 
not  be  lawful  for  any  person  to  prefer  any  indictment  in  the 
county  of  the  city:  here  it  is  expressly  stated  on  affidavit  that  no 
notices  were  served,  therefore  this  case  plainly  does  not  come 
within  this  enactment;  the  enactment  is  that,  after  the  delivery 
of  the  notices,  the  indictment  shall  not  be  removed  back.  It  has 
been  aigued,  on  behalf  of  the  prosecution,  that  this  enactment  has 
been  made  to  assist  the  prosecutor,  not  to  restrain  him  from  pre- 
ferring an  indictment ;  the  provision  operates,  not  after  preferring 
or  finding  a  bill,  but  after  the  delivery  of  the  notices,  which  not 
having  been  delivered  here,  it  does  not  apply ;  and  it  is  further 
argued,  that  the  Queen  is  not  bound  or  intended  to  be  bound  by 
such  provision,  the  word  used  being  ^^  person."  Before  the  passing 
of  this  statute,  it  was  not  illegal,  as  I  before  have  shown,  during 
the  pendency  of  a  former  indictment,  to  prefer  another ;  so  it 
seems  inconsistent  that  we  should,  where  there  is  no  express 
provision  in  the  act  to  that  effect,  restrun  the  Attorney-General 
from  preferring  a  second  bill  of  indictment  in  the  place  where  the 


132  CRIMINAL  LAW  CASES. 

^0*       offence  was  committed,  where  the  of&cer  of  the  crown  thinks  it 
DuFFT.      more  proper  to  proceed;    no  doubt  he  cannot  proceed  on  both; 
—        no  doubt  the  court  will  take  care  to  prevent  any  abuse  or  vex- 
j^^^^~   atious  use  of  such  proceeding.     There  are  several  cases  where  a 
Fractioe,      party  has  the  option  of  preferring  an  indictment  in  one  of  several 
counties,  as,  if  an  offence  is  conmiitted  travelling  on  a  coach,  or  on 
the  border  of  a  county,  but  no  precedent,  or  case,  or  authority  has 
been  shown  deciding  that  any  of  the  several  indictments,  whether 
prior  or  subsequent  to  the  other,  is  invalid.     And  it  has  been 
further  argued,  that  though  the  Queen  may  have  the  advantage 
of  the  statute  to  remove  the  prisoner,  yet  that  the  crown  is  not 
bound  by  the  prohibitory  clauses  of  the  9th  or  of  the  13th  sections 
of  the  act^  by  which  recognizances  are  directed  to  be  given.     And 
this  is  my  opinion, — I  am  of  opinion  that  there  is  nothing  in  the 
statute  prohibiting  the  Attorney-General  from  sending  up  a  fresh 
bill  of  indictment  in  the  county  of  the  city,  though  a  bill  nas  been 
found,  and  may  be  pending  in  the  city ;  we  cannot  find  any  case  to 
bind  or  restrain  the  crown  by  these  general  words.    Suppose  a 
private  person  prefers  a  bill  and  serves  notice,  and  the  Attorney- 
General  was  of  opinion  that  another  bill  ought  to  be  preferred  m 
the  county  of  tne  city,  as  in  the  case  of  Swan  cmd  JefferieSj 
is  there  anything  in  this  statute  to  restrain  or  to  take  away 
the  common  law  right  of  the  crown  ?    I  do  not  think  that  there 
is:  I  think  that  we  cannot  imply  any  provision  to  that  effect. 
Judgment  of     the  result  of  which  would  be  to  deprive  tne  crown  of  the  power 
Perrin,  J.        ^^  enforcing  the  due  administration  of  justice,  and  preferring  a  fit 
and  proper  bill,  if  the  advisers  of  the  crown  and  the  responsible 
officer  were  of  opinion  that  it  was  a  proper  bill;  neither  do  I  think 
that  in  this  case,  where  a  bill  in  the  county  has  been  preferred  by 
the  Attorney-General,  and  where,  on  further  consideration,  whether, 
in  consequence  of  the  rule  made  by  the  Court  of  Queen's  Bench 
in  Mariiiis  case  (3  Cox  C.  C.  319),  removing  the  objection  to  a 
trial  in  the  city,  or  on  the  ground  of  the  question  of  the  statute, 
if  he  is  of  opinion  that  this  bill  is  better  adapted  to  the  case, 
I  do  not  think  that  there  is  anything  calling  on  us  to  prevent 
him  from  prosecuting  in  such  manner  as  he  may  think  fitting  for 
the  ends  of  public  justice.     I  do  not  think  we  ought,  on  this  motion, 
to  quash  this  bill,  or  that  we  ought  to  imply  a  prohibition  restruning 
the  crown  though  no  such  is  expressed ;  we  are  to  take  care  that 
the  prisoner  is  not  exposed  to  the  inconvenience  of  two  trials,  or 
to  any  future  serious  inconvenience,  if  any  such  be  alleged  upon 
that  point.     On  looking  into  the  two  indictments,   which  we 
thought  it  our  duty  to  do,  and  which  was  the  reason  that  we  did 
not  give  our  judgment  on  Saturday,  we  find  that  this  indictment 
is  much  shorter  than  the  former,  one-third  of  the  length ;  it  contains 
twenty-three  pages  instead  of  sixty-seven,  and  contains  six  counts 
instead  of  thirteen.     It  varies  in  some  particulars,  omitting  some 
things  and  containing  some  matters  which  the  other  did  not.     On 
looking  at  the  subject-matter  and  the  authorities,  we  do  not  find 
that  there  is  anything  in  the  act,  directly  or  by  necessary  implica- 
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ion,  abridging  the  power  of  the  crown  to  send  up  another  bill       ^^' 
>f  indiotment.     It  was  argued  that  it  might  be  arbitrary  and  an      dvttt. 
njostice  to  give  the  Attorney-General  a  power  to  select  his   j^rr~^__ 
renue,  which  would  be  the  effect  of  the  construction  which  we  are  jurisdiction 
nclined    to  give  the  statute.      But  we  cannot,  even  if  such     Practice, 
ugument  be  well  founded,  extend  the  act  or  import  into  it  pro- 
rieionB  which  it  does  not  contain,  and  though  it  has  been  said  that 
this   proceeding  is  harassing  and  oppressive,  nothing  substantial 
)f  that  sort  has  been  advanced  either  on  affidavit  or  m  the  argu- 
ment.    It  is  eaid  that  the  prisoner  has  made  considerable  pre- 
parations  for  his  defence,  but  there  is  no  all^ation  that  these 
preparations  have  been  thrown  away ;  there  is  no  allegation  that 
ke  cannot  have  a  fidr  and  impartial  triaL     It  has  been  sidd  that 
this  indictment  having^  been  preferred  will  deprive  the  prisoner 
of  the  benefit  of  the  Habeas  Corpus  Act,  but  it  will  be  my  duty 
to  take  care  that  it  shall  not;  how  it  could,  we  cannot  see,  but  we 
shall  take  care  that  it  shall  not     The  prosecutor  is  ready  to  go  to 
trial,  the  only  delay  is  by  the  prisoner  nimself  declining  to  plead ; 
there  is  no  allegation  that  the  prisoner  is  not  ready  for  trial,  that 
the  defence  which  has  been  prepared  is  inadequate  to  meet  this 
case;    the  only  material  alteration  is  one  to  which  neither  the 
prisoner  nor  uie  court  have  reason  to  object,  that  the  present 
indictment  is  shorter  than  the  former,  that  it  has  been  reduced 
two-thirds,  so  as  to  be  only  one-third  of  the  other  in  length.     The 
only  other  objection  is  the  pendency  of  the  second  indictment^  that 
exists  merely  by  the  act  of  the  prisoner's  counsel,  and  his  opposition 
to  the  motion  of  the  Attorney-General  to  have  it  quashed ;  and 
that  objection  was  ruled,  in  Stoan  and  Jefferies  ccue,  even  on  plea, 
to  be  an  insufficient  objection.     But  we  will  take  care  that  the 
second  indictment  shall  not  prejudice  the  prisoner,  in  whatever 
manner  it  is  to  be  effected ;  we  therefore  think  that  we  cannot 
comply  with  this  application,  which  appears  to  me  to  be  one  of  the 
first   impression;  it  appears  to  be  unsupported  by  any  direct 
authority,  and  it  also  appears  to  me  that  the  9th  section  of  the 
statute  does  not  apply  to  this  case,  and,  therefore,  this  motion 
must  be  refused. 

RiCHABDS,  B. — ^I  fully  concur  in  the  judgment  that  has  been  Judgment  of 
pronounced  by  the  senior  member  of  the  court,  and  if  it  were  not  ^™^  ^• 
that  this  is  a  case  of  some  novelty  and  one  involving  the  construc- 
tion of  a  somewhat  recent  act  of  Parliament,  and  upon  which  there 
have  been  very  few  decisions,  I  should  content  myself  with  merely 
expressing  my  assent  to  the  judgment  that  has  been  delivered; 
but  the  case  being  circumstanced  as  I  have  mentioned,  I  consider  it 
upon  the  whole  more  proper  that  I  should  briefly  state  what  has 
been  pasong  in  my  mmd  upon  the  several  questions  that  have 
been  oiscussed  at  the  bar.     The  1st  section  of  this  statute  relates 
to  indictments  or  informations  in  the  superior  courts,  and  em- 
powers those  courts,  on  application  on  behalf  of  Her  Majesty,  or  of  . 
any  prosecutor  or  defendant,  to  give  orders  for  the  stnking  of  a 
special  jury.     In  that  section  the  crown  is  named  expressly  not- 
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withstanding  that  the  general  tenn  ^'prosecutor"  is  always  used 
in  the  section;  and  that  certainly  gives  colour  to  the  argu- 
menty  that,  where  it  was  intended  to  include  the  crown  the  crown 
was  expressly  named,  and  that  the  general  term  '^ prosecutor"  was 
not  considered  by  the  framers  of  the  act  as  sufficient  to  include  or 
comprise  the  crown.  But  on  looking  to  the  2nd  eectiony  it 
would  appear  to  me  that  the  general  term  '^  prosecutor,"  as  used 
in  that  section,  very  plainly  indudes  the  crown  as  well  as  all  other 
prosecutors :  that  section  empowers  the  superior  courts  to  direct 
issues  joined  in  all  actions  and  prosecutions  depending  in  such 
court,  to  be  transferred  for  trial  from  the  jurisdiction  of  a  cit^  or 
town  to  the  next  adjoining  county,  and  amongst  other  proceedu^ 
enumerated  and  induded  in  that  section,  I  find  every  mformation 
filed  by  Her  Majesty's  Attorney  or  Solicitor-GeneraL  But  how  is 
the  necessary  order  of  the  court  to  be  obtained  for  such  transfer  of 
those  issues  ?  It  is  to  be  obtained  at  the  prayer  and  instance  of  any 
prosecutor  or  plaintiff,  or  of  any  defendant,  &c.,  not  at  the  prayer 
and  instance  of  the  Attorney  or  Solicitor-Greneral  prosecuting  on 
behalf  of  Her  Majesty,  and  of  any  prosecutor,  &c.,  but  generally  at 
the  praver  and  instance  of  '^  any  prosecutor."  (His  lordship  read  the 
section.)  If,  therefore,  the  naming  of  the  crown,  in  addition  to  the 
general  term  '^ prosecutor"  as  used  in  the  1st  section,  affords  an 
argument  one  way,  the  including  the  crown  in  the  general  tenn 
"  prosecutor,"  in  the  2nd  section,  ou^ht  to  bear  a  contrary  infe^ 
ence.  But  this  is  an  enabling  statute  intended  for  the  benefit  of  all 
phuntiffs,  prosecutors  and  defendants ;  and  finding  that  it  was  in  the 
two  first  sections  manifestly  intended  to  include  the  crown,  and  the 
term  prosecutor  in  the  2nd  section  was  used  for  that  purpose,  I 
confess  I  should  feel  very  great  difficulty  in  holding  that  the  3rd 
section  should  receive  a  construction  limiting  its  operation  to  pro- 
secutions carried  on  by  private  parties  alone.  No  reason  has  been 
suggested  why  the  Legislature  snould  have  intended  to  exdude  the 
crown  from  the  benefits  conferred  on  prosecutors  by  the  3rd 
section.  Prosecutions  carried  on  by  the  crown  are  carried  on 
pro  bono  pubUco,  and  were  as  much  within  the  mischief  which  the 
section  was  intended  to  remedy  as  prosecutions  by  private  persons. 
But  all  prosecutions  are  in  the  name  of  the  crown.  (His  lordship  read 
the  3rd  section.)  The  4th  section  relates  to  cases  where  indictments 
have  been  already  found,  or  inquisitions  already  had  before  coio- 
ners,  and  in  all  such  cases  it  empowers  the  courts  of  Oyer  and 
Terminer,  &c.,  to  make  orders  for  the  transfer  of  all  such  indict- 
ments, inquisitions,  &c  (and  the  like),  to  the  proper  officer  of  the 
next  adjoining  county.  But  how  is  that  to  be  done  ?  Just  as  was 
before  directed  by  section  2,  viz.,  at  the  prayer  of  any  proeecutor 
or  defendant.  Now  I  think  it  could  scarcely  be  amied  that  the 
word  ^^  prosecutor "  in  this  section  ought  not  to  bear  the  same 
interpretation  as  the  same  word  in  the  2nd  section,  or  that  the 
right  to  have  such  a  transfer  made  should  be  conferred  on  a  private 
prosecutor,  and  also  on  a  party  prosecuted,  but  not  on  Her  Majesty 
or  on  Her  Majesty's  Attorney-General  prosecuting  on  Her  Majesty  s 
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behalf.      I  pass  over  for  the  present  the  other  sections  till  I       Rbo. 
oome  to  the  ISth,  the  last  section.    By  that  section  it  is  enacted  that      ji^rr 
the  ^  person"  seeking  to  change  the  jurisdiction,  shall,  before  doing        — ' 
80,  enter  into  a  recognizance  for  payment  of  any  extra  costs  S^^SSZ. 
attending  sach  change  of  jurisdiction.    It  has  been  suggested  that     Pnctice, 
this  section  may  be  resorted  to  for  the  purpose  of  interpreting  and 
limiting  the  previous  part  of  the  act,  and  that  where  entering  into 
such  a  recognizance  has  been  required  as  a  preliminary  step  to  the 
changing  of  the  jurisdiction,  it  should  be  held  that  it  could  not 
have  oeen  the  intention  of  the  Legislature  to  include  the  crown  in 
the  act,  as  it  would  be  absurd  to  require  any  such  security  from 
the  official  functionary  of  the  crown,  and  I  agree  that  it  would  be 
absurd  to  require  the  Attorney-General  to  enter  into  such  recog- 
nizance.    But  my  answer  is,  that  that  section  (the  13th)  imposing 
diia  duty  and  obhgation,  does  not  extend  to,  or  include,  the  crown; 
die  word  used  in  it  is  ^'  person,"  dropping  the  general  term  '^  prose-     / 
cntor,^  which  was  used  in  former  sections.     I  think  it  plain  that 
thiB  section  was  intended  to  apply  to  private  persons  only,  and  the 
act  may,  in  my  opinion,  be  very  well  and  without  inconsistency  so 
construed.    (His  lordship  read  1 3th  section. )    It  has,  however,  been 
ugaed,  and  I  now  come  to  the  more  important  question  raised  for 
our  decision,  that  where  a  prosecutor  once  avails  himself  of  the 
act  and  takes  any  proceedings  to  transfer  the  jurisdiction,  such 
party  can  never  afterwards  again  resort  to  the  limited  jurisdiction ; 
and  the  9th  section  is  relied  on  for  that  purpose.     This  argument.  Judgment  of 
as  I  understand  it,  is  rested  entirely  on  the  9th  section ;  indeed,  ^<»"^  B. 
independent  of  that  section,  there  would  be  no  ground  for  main- 
taining the  proposition  contended  for  as  a  fixed  and  settled  prin- 
dple  of  law.    J  udge  Perrin  has  referred  to  authorities  to  show 
tluit  one  indictment  cannot  be  relied  on  as  an  answer  to  another 
indictment  for  the  same  offence ;  and,  in  addition  to  the  cases  so 
referred  to  by  him,  I  would,  in  support  of  the  same  proposition, 
refer  to  Hawkins  P.  C,  voL  2,  p.  251,  c.  32.    Now  I  confess  I  am 
strongly  disposed  to  be  of  opinion  that  the  9th  section  was  conse- 
quential on  the  3rd  section.   That  section  (the  3rd),  I  have  already 
mentioned,  was  conversant  with  cases  where  the  bill  of  indictment 
had  been  found  within  the  limited  jurisdiction,  and  where  the 
venue  had  been  transferred  before  the  finding  of  any  bill,  and 
several  other  sections  of  the  act  rendered  it  obligatory  on  all 
prosecutors  and  witnesses,  as  well  as  parties  chained,  to  attend  at 
the  court  of  Oyer  and  Terminer  to  be  held  for  the  next  adjoining 
county  to  which  the  jurisdiction  had  been  so  transferred,  on  receiv- 
ing certain  notice  for  that  purpose  (see  7th  and  8th  sections) ;  now 
the  9th  section  required  the  magistrate  or  other  persons  before 
whom  such  prosecutors  or  witnesses,  or  party  chargea,  had  entered 
into  recognizances,  to  return  tiiem  to  the  county,  mstead  of  to  the 
city  or  town  jurisdiction,  on  receiving  ten  days'  notice  for  that 
purpose  before  the  holding  of  the  sessions  in  me  county,  and  as 
consequential  upon  such  change  of  jurisdiction  and  transfer  of 
recognizances,  &c.,  it  was  enacted  that  no  person,  after  the  delivery 
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^^^'  of  such  notice,  should  prefer  any  bill  of  indictment,  &c.,  to  such  limited 
DupFT.  jurisdiction.  (His  lordship  read  9th  section.)  That  interdicdon 
—  was,  in  my  opinion,  intended  to  prevent  confusion,  and  to  prevent  a 
j^dMm^  defect  of  justice  by  the  officer  of  the  court  or  some  other  perscm 
Practice,  indiscreetly  or  unadvisedly  preferring  a  bill  of  indictment  in  a  juris- 
diction where  neither  prosecutor,  witnesses,  nor  accused  were  then 
bound  by  recognizances  to  attend,  and  the  circumstance  of  this 
interdiction  not  extending  to  cases  where  the  jurisdiction  had  been 
transferred  by  order  of  the  court  under  the  4th  section^  is  straiig 
to  favour  that  construction.  But,  possibly,  from  the  wording  m 
the  9th  section,  it  might  be  construed  to  preclude  any  party  nxMo 
ever  again  resorting  to  the  original  jurisdiction  who  had  once  made 
his  election  according  to  the  provisions  of  the  statute  to  resort  to 
the  county  jurisdiction ;  I  will  not  say  how  that  mav  be,  but  be 
that  as  it  may,  I  think  it  very  plain  that  the  section  can  onk 
extend  to  cases  where  the  notices  prescribed  by  the  section  itself 
have  been  actually  served.  K  no  such  notice  as  that  contemplated 
by  the  act  has  been  served,  the  case  is  not  within  the  statute^ 
nor  to  be  governed  by  it.  The  defendant  availed  himself  of  an 
omission  somewhat  similar  in  principle  at  the  last  commission,  the 
writ  of  habeas  carpus  for  his  removal  from  the  city  to  tlie  county 
jurisdiction  not  having  issued  ten  dtiys  before  the  last  commissicni, 
as  provided  for  by  the  6th  section  of  the  act ;  upon  that  ground  he 
insisted,  and  successfully,  that  he  could  not  be  transferred  to  the 
Jadgment  of  county  jurisdiction,  or  required  to  plead  to  the  indictment  found 
Biehaids,  B.  jj^  ^j^^  county.  But  here,  no  notice  whatsoever  was  ever  served 
under  the  9th  section,  or  under  the  other  sections  of  the  act,  and 
the  prisoner  has  never  been  transferred  to  the  county  jurisdiction 
nor  pleaded  to  the  indictment  found  in  the  county,  nor  has  any 
judicial  step  been  taken  or  act  done  on  that  indictment;  under 
those  circumstances  I  would  be  slow  to  hold  that  any  prosecutor, 
whether  a  private  person  or  the  crown,  would  be  precluded  in  point 
of  law  from  abandoning  his  inchoate  and  incomplete  attempt  to 
change  the  jurisdiction,  and  prevented  from  preferring  his  fresh 
indictment  in  the  county  of  the  city ;  on  the  contrary,  my  opinion 
is  that,  inasmuch  as  the  indictment  in  the  county  has  not  been 
acted  upon  by  the  arraignment  of  the  prisoner,  nor  the  prisoner 
transferred  to  that  jurisdiction,  nor  any  notice  served,  such  as 
is  required  by  the  statute,  especiaUy  by  the  9th  section,  the 
prosecutor  in  this  case  (supposing  the  9th  section  to  bear  the  con- 
struction contended  for  on  the  part  of  the  prisoner),  ought  not  to  be 
considered  as  having  made  his  election  under  the  statute  to  aban- 
don the  city  prosecution,  so  as  to  preclude  him  for  ever  from 
resorting  to  that  jurisdiction  again.  This  being  my  opinion,  it  is 
unnecessary  to  consider  the  very  important  question  whether  the 
Attorney-General,  acting  for  the  crown  and  availing  himself  of  the 
provisions  of  this  act,  ought  not  to  be  bound  as  any  other  prose- 
cutor would  be  by  the  restrictive  provision  of  the  9th  section,  and 
whether  the  court  would  not  be  authorized  and  required  to  apply 
the  principle  to  be  extracted  from  the  9th  section  to  such  a  case. 
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J,  the  words  **  person"  or  "  persons/  in  an  act  of       Rbo. 
Parliament,  will  not  bind  the  crown;  but,  if  the  defendant  had      d^;^. 

eeaded  to  the  county  indictment,  or  if  the  notices  contemplated  — 
r  the  9th  section  had  been  served,  I  am  not  prepared  to  say  /^I^^?*^^^ 
what  opinion  I  should,  under  such  circumstances,  have  arrived  at  Practice, 
on  this  point ;  all  I  mean  to  convey  at  present  is,  that  1  would  not 
wish  to  DC  understood  as  expressing  an  opinion  one  way  or  another 
on  that  subject  With  respect  to  the  general  allegations  of  hard- 
ihip  and  oppression  suggested  on  the  part  of  the  prisoner,  my 
brother  Pemn  has  shown  that  no  inconvenience  to  the  prisoner 
cuk  result  from  the  course  taken  by  the  crown  in  this  case.  If  we 
found  that  the  proceeding  were  calculated  unjustly  to  oppress  the 
prisoner  and  to  delay  him  irom  having  his  case  disposed  of, 
although  the.  pendency  of  one  indictment  cannot  be  relied  on  as  an 
answer  to  a  second  indictment  for  the  same  offence,  I  should  never- 
tbeless  hope  the  court  would  possess  sufficient  power  to  prevent 
the  abuse  of  sending  up  indictments,  toties  quoties,  in  different  iuris- 
d&ctions,  for  the  purpose  of  embarrassing  a  prisoner  in  his  defence, 
or  delaying  him  from  having  himself  delivered  of  the  charge 
against  him.  But  that  is  not  the  present  case,  and  whatever  the 
reasons  of  the  Attorney-General  may  be  for  resorting  now  again 
to  the  dty  jurisdiction,  no  fact  has  oeen  suggested  from  whicn  it 
can  be  fairly  inferred  that  any  difficulty  has  been  caused  to  the 
party  chained  by  the  course  so  adopted  by  the  crown,  and  it  shall 
be  our  duty  to  take  care  that  the  prisoner  shall  not  be  in  a  worse 
position  in  reference  to  the  period  of  his  trial  by  means  of  the 
present  proceedings,  than  he  would  be  if  he  were  to  be  tried  upon 
the  indictment  preferred  in  the  county,  and  this  we  have  full 
power  within  ourselves  to  accomplish,  inasmuch  as  we  are  sitting 
under  a  commission  for  the  county  of  the  city  of  Dublin,  as  wefi 
as  under  a  commission  for  the  county  of  Dublin,  and  it  is  our 
present  intention  to  dispose  of  every  case  in  the  several  calendars 
laid  before  us  before  we  rise. 
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YORK  WINTER  ASSIZES. 

December  19,  1849. 
(Before  Mr.  Justice  Williams.) 

Reg.  v.  Hanson,  (a) 

msdemeanar. 

Admmuiering  cantharides  to  a  waman^  with  intent  to  injure  her  health, 
is  not  a  misdemeanor  at  common  law^  neither  is  it  an  assaulty  nor  witha 
the  statute  7  WiU.  4^1  Vict  c.  85,  meting  it  felony  to  deliver  amf 
dangerous  or  noxious  thing  with  intent  to  do  grievous  bodily  harm. 

Indictment  'T^HE  prisoner  was  indicted  for  that  he,  at  the  parish  of  Almond- 
JL  bury,  in  the  county  of  York,  unlawfully,  wilfully,  knowingly 
and  mahciously,  did  administer  to,  and  cause  to  be  taken  and 
swallowed  by,  one  Mary  Warburton,  a  large  quantity,  to  wit,  one 
drachm  in  weight,  of  a  certiun  poisonous  and  destructive  thing,  to 
wit,  cantharides,  with  intent  then  and  there  and  thereby  to  injure 
the  health  of  her,  the  said  Mary  Warburton ;  and  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present  that  the  sud 
Mary  Warburton,  then  and  there,  and  thereby,  became  and  was 
sick,  sore,  ill,  distempered,  disordered  and  diseased  in  her  body,  so 
that  her  life  was  despaired  of,  to  the  great  damage  of  her,  the  said 
Mary  Warburton,  to  the  evil  example  of  all  others  in  like  case 
offending,  and  against  the  peace  of  our  Lady  the  Qaeen,  her 
crown  and  dignity.  There  were  other  counts  varying  the  descriiH 
tion  of  the  offence,  but  laying  the  intent  to  injure  the  healm. 
There  were  also  counts  for  a  common  assault. 

Blanshard  (for  the  prisoner)  submitted  that  the  offence  chaiged 
in  the  indictment  was  neither  a  misdemeanor  at  conunon  law  nor 
an  assault.  It  was  nothing  more  than  a  private  wron^,  the  remedy 
for  which  was  by  a  civil  action,  and  not  dv  a  criminal  proceeding. 
Overend  and  Pearce  (for  the  prosecution)  submitted  that  the 
corporal  injury  sustained  by  the  woman,  winch  was  the  effect  of 
the  poisonous  and  destructive  thing  administered  by  the  prisoner 
(cantharides  administered  in  rum)  amounted  to  an  assault,  and 
though  the  woman  had  taken  the  cantharides  voluntarily,  not 
knowing  that  it  was  contiuned  in  the  rum  which  was  presented  to 
her,  yet  that  the  fraud  amounted  to  force  (^Reg.  v.  BuUoHy  8  Car. 
&  P.  660),  and  that  it  was  a  misdemeanor  at  common  law  to  give 
any  person  injurious  food :  (4  Bla.  Com.  by  Chitty  162 ;  2  East 
P.  C.  822;  6  East;  3  M.  &  Selw.  10;  4  Cwnp.  10;  1  Russell 
674,  752,  n. ;  Reg,  v.  Walhden  and  others  1  Cox  C.  C.  282 ;  Reg. 
V.  DUworth  2  M.  &  Rob.  531.) 

(a)  Reported  by  T.  Campbell  Fostbh,  Esq.,  BairiAter-at-Law. 
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Williams,  J.  (after  consultation  with  Creswell,  J.),  said  that        Reo. 
he  was  of  opinion  that  the  indictment  could  not  be  sustained,  as     n  an  son. 
the  offence  chained  was  not  either  an  assault  or  a  common  law        — 
misdemeanor.     His  lordship  added,  that  they  were  also  of  opinion   ^^^^^f^fneanor. 
that  the  case  was  not  within  7  WilL  4  &  1  Vict.  c.  85,  which  made 
it  felony  to  deliver  to  any  one  any  dangerous  or  noxious  thing 
with  intent  to  do  grievous  bodily  harm. 

TTie  prisoner  teas  therefore  acquitted 


YORK  WINTER  ASSIZES. 
December  19,  1849. 

(Before  Mr.  Justice  Cresswell.) 

Reg.  v.  Fenwick.  (a) 

Demurrer — Defects  in  indictment  cured  by  pleading  over. 

A  mistake  in  the  year  of  the  QueefCs  reign  in  which  the  offence  is  stated 
io  have  occurred^  is  cured  by  pleading  over^  and  can  only  be  taken 
advantage  of  on  demurrer. 

THE  prisoner  was  indicted  for  forgery  at  Kingston-upon-Hull, 
on  the  2nd  of  May,  in  the  thirteenth  year  of  the  reign  of  Her 
Majesty.  The  prisoner  being  undefended,  the  learned  jud^ 
remarked  that  the  date  of  the  offence  was  wrongly  laid,  being  the 
2iid  of  next  May. 

Arekbold  (for  the  crown)  submitted  that  the  defect  was  cured 
by  pleading^  over,  it  being  one  of  the  defects  within  the  2 1st  sec- 
tion of  7  Geo.  4,  c.  64.  In  the  case  of  Rea.  v.  Law  (2  Moo.  & 
Rob.  197)  it  was  decided  that  objections  which  are  within  that 
statute  must  be  taken  on  demurrer.  There  it  was  objected  that 
the  indictment  ought  to  have  concluded  contra  formam  statutorum  ; 
and  Baron  Alderson  remarked,  ^'  the  object  of  the  Le^slature,  as 
it  ia  stated  in  the  preamble,  was  to  discourage  techmcal  niceties 
which  intercept  the  punishment  of  offenders."  Here,  indeed,  this 
objection  is  taken  before  verdict,  but  it  is  too  late,  for  it  should 
have  been  taken  by  demurrer.  In  the  case  of  Reg.  v.  Odgers 
(2  Moa  &  Rob.  474),  it  was  objected  to  the  indictment  that  its 
commencement  was  bad,  it  being  the  jurors  of  our  Lady  the 
Queen  instead  of /or;  and  Mr.  Justice  Cresswell  decided  that  the 
objection  could  oidy  be  taken  advantage  of  by  demurrer.  And  in 
two  other  cases  Baron  Parke  and  Mr.  Justice  Fatteson  laid  down 
the  same  rule. 

Cresswell,  J. — That  is  sufficient 

The  tried  accordingly  proceeded. 

(a)  Beported  bj  T.  Campbell  Fostbb,  Esq^  Barmter-at-Law. 
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OXFORD  CIRCUIT. 

Gloucbster  Spbino  Assizes. 

April  4, 1849. 

(Before  Mr.  Baron  Platt.) 

Reg.  v.  Henry  Harris  and  others. 

Bankruptcy-^Evidence'^Londan  GtizettC'^CondUian  precedent 

Under  the  5  ^  6  Vict.  c.  122,  i,  24  {re-enacted  ^  12  ^  13  Vict  c.  106, 
9.  233X  which  makes  the  advertisement  in  the  London  Crozette  condu- 
sine  evidence  of  the  bankruptcy  and  fiat,  if  the  bankrupt  shall  noty 
unthin  the  periods  therein  mentioned  afier  such  advertisementy  have 
commenced  an  action,  suit,  or  other  proceeding^  to  dispute  or  antnd 
thejiaty  S^.;  it  is  necessary  to  prove,  as  a  condition  precedent  to  putting 
the  Gazette  in  evidence,  tikat  the  bankrupt  has  not  taken  the  steps  men' 
tioned. 

The  question  of  the  sufficiency  cf  such  preliminary  evidence  is  one  of  lam 
for  the  fudge  to  decide. 

The  production,  by  the  Registrar  of  the  Court  cf  Bankruptcy,  cf  the 
books  containing  the  entries  and  minutes  of  the  proceedings  relative  to 
the  bankruptcy  and  the  absence  therein  of  all  rtferenee  to  any  suA 
step  being  taken  by  the  bankrupt,  together  with  the  evidence  of  the 
soucitor  to  the  fiat  that  he  had  no  knowledge  of  any  actum  having  been 
brought  to  duptUe  the  fiat  —  held  sufficient  evidence  to  lei  in  At 
C^azette. 

On  an  indictment  against  a  bankrupt  and  other  persons  for  an  offence 
under  the  bankrupt  laws,  the  Gazette  is  evidence  of  the  bankruptcy 
and  fiat  only  as  against  the  bankrupt  himself,  and  not  as  against  tkt 
persons  indicted  with  him. 

THE  first  count  of  the  indictment  alleged  that  before  the  watr 
mitting  of  the  offences  by  Henry  Harris  as  thereinafter 
mentioned,  to  wit,  on  the  20th  of  October,  1843,  the  said  Henry 
Harris  was  a  trader  within  the  meaning  of  the  bankrupt  laws, 
and  being  indebted  as  therein  alleged,  became  and  was  a  bankrupt 
That  a  fiat  was  duly  issued  and  £rected  to  the  District  Court  of 
Bankruptcy  at  Bristol,  and  that  on  the  14th  of  November  the  said 
Henry  Harris  was  adjudged  a  bankrupt.  That  he  surrendered 
himself  to  the  said  District  Court,  and  was  duly  sworn  and  '^  duly 
submitted  himself  to  be  examined  before  the  said  court"  The 
indictment  then  averred  that  the  said  Henry  Harris  ^*  at  the  time 
of  his  said  examination,"  to  wit,  was  possessed  of  a  certain  real 

(a)  Reported  by  J.  E.  Datii,  Esq.,  Baimter»at-Law. 
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estate  described  in  the  indictment — that  the  said  Henry  Harris        Rbo. 
'^  at  the  time  of  his  said  examination,  and  being  so  sworn  as  afore-      „  *'* 
said,  then  and  there,  as  last  aforesaid,  felonioudly  did  not  discover  and  others. 
when  he  disposed  of,  assigned  and  transferred  the  said  real  estate     r_2IIL__ 
of  him  the  said  Henry  Harris,  being  such  bankrupt  as  aforesaid,  {a)    Bankruptcy. 
the  same  not  having  been  really  and  bond  fide  before  then,  ana 
before  the  time  last  aforesaid,  sold  or  disposed  of  in  the  way  of  the 
trade   of  the   said   Henry  Harris,   or  laid   out  in  the  ordinary 
expenses  of  the  family  of  the  said  Henry  Harris,  with  intent  then 
ana  there  and  thereby  to  defraud  the  creditors  of  the  said  Henry 
Harris  being  so  bankrupt  as  aforesaid.''     It  was  then  averred  that 
Henry  Harris  the  younger,  Elizabeth  Harris,  and  Ann  Harris, 
feloniously  were  present  aiding,  abetting  and  assisting  the  said 
Henry  Harris  the  felony  aforesaid  to  do  and  commit.      There 
were  five  other  counts  in  which  the  statement  of  the  preliminary 
proceedings  in  bankruptcy,  and  the  description  of  the  bankrupt's 
real  estate,  were  varied,  but  the  offence  was  described  in  the  same 
terms  as  in  the  1st  count 

On  the  part  of  the  prosecution,  a  copy  of  the  London  Gazette  of 
Tuesday,  21st  November,  1843,  containing  the  advertisement  of 
Harris's  bankruptcy  was  tendered  in  evidence  to  prove  that  Henry 
Harris  became  a  bankrupt  beforethe  date  and  suing  forth  of  the 
fiat,  and  that  the  fiat  was  sued  forth  on  the  1 1th  of  November,  1843, 
being  the  day  on  which  it  was  stated  in  the  Gazette  to  bear  date. 

Huddle$Um  and  P.  M^Mahon  (for  the  prisoners)  objected  to  the  Huddleston 
admissibility  of  the  Gazette  in  evidence.  The  Gazette  was  evi-  ^f^^"^ 
dence  only  where  the  bankrupt  had  not  disputed  his  bankruptcy,  priionen. 
The  5  &  6  Vict  c  122,  s.  24,  (b)  enacted,  "  that  if  the  bankrupt 
shall  not  (if  he  were  within  the  United  Kingdom  at  the  date  of 
the  adjudication)  within  twenty-one  days  after  the  advertisement 
of  the  bankruptcy  in  the  London  Gazette  or  (if  he  were  in  any 
other  part  of  Europe  at  the  date  of  the  adjudication)  within  three 
months  after  such  sidvertisement,  or  (if  he  were  ekewhere  at  the 
date  of  the  adjudication)  within  twelve  months  after  such  adver- 
tisement, have  commenced  an  action,  suit  or  other  proceeding,  to 
dispute  or  annul  the  fiat,  and  shall  not  have  prosecuted  the  same 
with  due  diligence  and  with  effect,  the  Gazette  containing  such 
advertisement  shall  be  conclusive  evidence  in  all  cases  as  against 
such  bankrupt,  and  in  all  actions  at  law,  or  suits  in  equity, 
brought  by  the  assignees  for  any  debt  or  demand  for  which  such 
bankrupt  might  have  sustained  any  action  or  suit  had  he  not  been 
adjudged  bankrupt,  that  such  person  so  adjudged  bankrupt  became 
a  bankrupt  before  the  date  and  suing  forth  of  such  fiat,  and  that 
such  fiat  was  sued  forth  on  the  day  on  which  the  same  is  stated  in 
the  Gazette  to  bear  date,"  &c  Before  the  Gazette  could  be  made 
evidence  of  the  above  facts,  the  prosecution  must  prove  that  the 
bankruptcy  was  undisputed  by  the  bankrupt  It  was  a  condition 
precedent  to  the  admissibility  of  the  evidence. 

(a)  See  note,  pott^  p.  143. 
(6)  &e  now  13  &  13  Vict,  c  106,  8.  233. 

VOL.    IV.  L 
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Rbo.  fF.  H.  Cooke  and  Vaughan  for  ^the  proeecution,  sabmitted^  that 

Hij[&i8      ^  ^^^^  ^  construction  of  the  section  in  question  were  permitted, 

AND  oTHBRs.  thc  limitatiou  would  defeat  the  act  of  Parliament  altogether.    It 

would  impose  on  the  prosecution  the  burden  of  proving  a  n^atiTe, 


Banknotes.    A^^d  it  would  be  next  to  impossible  to  supply  such  evidence. 

HtiddlesUm  and  M* Mohan  (in  reply)  answered  that  it  was  a  p€at 
convenience  to  the  prosecution  to  oe  relieved  from  the  necessity  of 
proving  all  the  preliminaries  that  otherwise  would  be  necessuy, 
and  it  was  far  easier  to  prove  that  a  fiat  had  not  been  dispnted 
than  to  prove  those  preliminaries. 

Platt,  B.  (after  some  consideration)  ruled  that  the  proof  thai 
the  fiat  was  not  disputed  was  a  condition  precedent  to  the  admis- 
sibility of  the  Gazette  in  evidence,  adding,  that  he  saw  no  diffi- 
culty in  the  prosecution  proving  that  die  fiat  had  not  been 
disputed. 

The  re^strar  of  the  District  Court  of  Bankruptcy  at  Bristol 
was  thereupon  examined.  He  produced  the  books  containing  the 
entries  and  minutes  of  the  proceedings  relative  to  the  bankraptoj 
of  Harris,  and  stated  that  there  was  no  notice  or  mention  of  any 
step  taken  by  the  bankrupt  to  supersede  or  dispute  the  fiat. 

The  solicitor  for  the  fiat  was  also  called,  and  he  stated  that  he 
never  heard  of  any  action  having  been  brought  to  dispute  the 
fiat 

Platt,  B.,  said  the  question  of  the  suffidency  of  this  prelimi- 
nary evidence  was  for  him  to  decide,  and  he  was  satisfied  that 
enough  had  been  proved  to  let  in  the  Gazette  as  evidence. 

The  Gazette  was  then  put  in,  and  the  advertisement  of  Harris's 
bankruptcy  read. 

The  counsel  for  the  prisoners  inquired  if  it  was  intended  on  the 
part  of  the  prosecution  to  offer  any  further  evidence  of  the  trading, 
act  of  bankruptcy,  and  other  preliminaries ;  and,  being  answer^ 
in  the  negative,  it  was  objected,  that  although  the  production  of 
the  Gazette  containing  the  advertisement  of  the  banxruptcy  was 
evidence  of  the  bankruptcy  and  fiat  as  against  Harris,  the  bank- 
rupt himself,  yet  that  it  was  no  evidence  against  the  accessaries, 
and  that,  as  &r  as  they  were  concerned,  it  was  the  duty  of  the 
prosecution  to  prove  all  the  preliminaries  of  the  trading,  &c.  The 
statute  only  made  the  Gazette  evidence  '^  in  all  cases  as  against 
such  bankrupt,  and  in  all  actions  at  law  or  suits  in  equity  brought 
by  the  assignees  for  any  debt  or  demand  for  which  such  bankrupt 
might  have  sustained  any  action  or  suit  had  he  not  been  adjudged 
bankrupt*'  It  did  not  in  terms  extend  to  third  parties,  and  the 
provision  must  be  construed  strictiy. 

Cooke  and  Vaughan  for  the  prosecution,  submitted  that  the 
statute  clearly  intended  to  dispense  with  the  formal  proofs  in 
question,  not  only  as  against  the  bankrupt  himself,  but  all  those 
concerned  in  the  commission  of  offences  by  him  agiunst  the  provi- 
sions of  the  bankrupt  laws.  It  would  be  an  anomaly  if  the  act  of 
Parliament  made  the  Gazette  evidence  against  persons  dealing  and 
making  civil  contracts  with  the  bankrupt,  and  yet  that  it  should 
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not  be  evidence  against  persons  conspiring  with  him  to  commit  a        iibg. 
fraud  in  contravention  of  the  statute  itself.  Harkis 

Platt,  B.  retired  from  the  court  to  consult  with  Mr.  Justice  and  othbrh. 
Coltman,  sitting  at  Nisi  Prius,  and  after  an  absence  of  a  quarter    jp^/^jj^ 
of  an  hour  returned,  and  said  that  from  the  commencement  he  had    Bankn^tojf. 
no  doubt  about  the  matter,  but  the  counsel  for  the  crown  having 
pressed  the  point,  he  thought  it  his  duty  to  consult  his  brother 
Coltman,  who  entirely  concurred  with  him  in  thinking  that  the 
Giizeiie  was  evidence  aeainst  the  bankrupt  alone,  and  not  against 
theparties indicted  wiw  him. 

llierenpon  the  other  prisoners  were  acquitted.  Harris,  the 
bankrupt,  was  ultimately  convicted 

[After  the  bankrupt's  conviction,  his  counsel  moved  in  arrest  of 
jn^^ent,  on  the  ground  that  the  indictment  did  not  sufficiently 
aUege  that  the  bankrupt  had  been  examined,  and  also  that  there 
WBB  no  allegation  that  the  bankrupt  had  in  fact  disposed  of  his  real 
estate.  Piatt,  B.  refused  to  arrest  the  Judgment,  but  reserved  a 
case  for  the  opinion  of  the  judges  upon  tne  points,  and  in  Michael- 
mas Term,  1^9,  the  judgment  was  arrested  on  the  last-mentioned 
ground.     (See  the  case  reported,  posty] 


OXFORD  CIRCUIT. 

Staffobd  Summeb  Assizes. 

July  21,  1849. 

(Before  Mr.  Justice  Erle.) 

Reg.  v.  Aldridge.  {a) 

Indictment — Description  of  property. 

In  an  indictment  for  horse  stealing^  the  animal^  whether  a  horse,  mare, 
gelding^  colt  orfUly,  may  he  described  as  a  horse,  atthofigh  the  statute 
7  ^%  Geo,  4,  c.  29,  s.  25,  mentions  the  particular  species  and  gender. 

THE  prisoner  was  indicted  for  stealing,  on  the  Ist  of  June,  1849, 
at  the  parish  of  West  Bromwich,  a  horse,  the  property  of 
James  Davis. 

It  appeared  in  evidence,  that  the  horse  was  half  cut,  or,  accord- 
ing to  tne  provindal  term,  that  it  was  a  ^*  ridgil." 

it  was  tnereupon  objected,  on  the  part  of  the  prisoner,  that  the 
indictment  improperly  described  the  animal ;  that  as  the  statute 
7  &  8  Grea  4,  c  29,  s.  25,  under  which  the  prisoner  was  indicted, 

(a)  Beportod  bj  J.  £.  Dayis,  Etq.,  Barrifter-ftt-Law. 

l2 
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Ueo.        made  use  of  the  terms  ^  horse,  mare,  gelding,  colt,  or  filly,**  the 
Aldmdob.    indictment  here  should  have  described  the  animal  as  a  ''  gelding." 
—  ^       Erle,  J. — The  word  **  horse"  is  a  generic  term,  and  includes 
DeMipSmof  *  g^^^^  *^^  whcrevcr  there  is  a  well  known  generic  term  or 
stolem  properly,  name  for  property,  it  may  be  described  by  that  name  in  an  in- 
dictment for  stealmg  it     The  same  objection  was  made  in  a  case 
where  the  indictment  described  the  animal  as  a  sheep,  and  the 
proof  was  the  loss  of  a  lamb.     It  was  decided  by  all  the  judges, 
that  the  word  *^  sheep  "  was  a  generic  term,  and  included  lambs : 
{Beff.  v.  SpiceTj  1  Car.  &  Kir.  699.)   I  was  a  party  to  that  dedsion, 
and  I  cannot  distinguish  the  present  case  fit>m  that.     I  therefore 
think  the  indictment  is  correct,  and  that  the  objection   cannot 
prevail 

The  prisoner  was  convicted. 
Gordon^  for  the  prosecution. 
Rupert  Kettky  for  the  defence. 

[This  case  settles  the  point,  which,  as  Mr.  Taylor  observes 
(Law  of  Evid.  vol.  i.  p.  188),  was  by  no  means  clear,  viz.,  whether 
a  charge  of  stealing  a  horse  is  sustained  by  proof  of  stealing  a 
gelding,  a  mare,  a  colt  or  a  filly,  although,  as  he  observes,  ''if  the 
principle  be  carried  out  to  its  legitimate  extent,  it  would  seem  that 
no  fatal  variance  would  in  such  case  arise."  Under  the  repealed 
acts  of  1  Edw.  6,  c  12,  s.  10,  and  2  &  3  Edw.  6,  c.  33,  which 
only  mention  '^horses,  gelding,  and  mares,"  it  was  held  that 
proof  of  stealing  a  filly  supported  an  indictment  for  stealing  a  mare: 
{r.  v.  mOand,  R  &  R.  494.)]    [J.  E.  D.] 
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OXFORD  CIRCUIT. 

Stafford  Summer  Assizes. 

July  22,  1849. 

(Before  Mr.  Justice  Erle.) 

Reg.  v.  Roberts,  Blore,  Robinson,  and  Savage,  (a) 

Assault — Force  of  search-warranty  under  6  Geo.  4,  c.  16,  s,  29. 

The  6  Geo.  4,  c.  16,  s.  29,  {now  repealed  by  the  \2^1Z  Vict.  c.  106), 
enacts  that  in  aU  cases  where  it  shall  be  made  to  appear  to  the  scUis- 
faction  of  any  justice  of  the  peace  in  England  or  Irelandy  that  there  is 
reason  to  suspect  and  believe  that  the  property  of  a  banhrupt  is  con- 
cealed in  any  house^  premises^  or  other  place  not  belonging  to  such 
bcuskrupty  such  justice  of  the  peace  is  thereby  directed  and  authorized 
to  grant  a  Search-warrant  to  the  messenger  under  thefiat^  and  that  it 
shall  be  lawful  for  such  person  to  execute  the  same  in  like  manner^  and 
thai  such  person  shall  be  entitled  to  the  same  protection  as  is  allowed 
by  law  in  execution  of  a  search-warrant  for  property  reputed  to  be 
stolen  or  concealed.  A  search-warrant  granted  under  the  above 
section  has  the  same  force  as  an  ordinary  search-nkirrant  delivered  to 
a  peace  officer^  and  in  justifying  a  seizure  under  ityitis  not  necessary 
to  prove  aU  the  previous  proceedings  in  the  Court  of  Bankruptcy ^  or 
a  righty  in  point  offacty  to  take  the  property  sought  for. 

THE   defendants  were  indicted  for  a  riot  and  assault      It 
appeared  irom  the  evidence,  that  Messrs.  Jones  and  Oakes, 
who  earned  on  business  as  ironmasters  at  Wolverhampton,  became 
bankrupts,  and  Bodle,  a  messenger  of  the  Birmingham  District 
Court   of  Bankruptcv,   was  directed  to  take  possession  of  the 
property  of  the  bankrupts.     In  consequence  of  information  he 
received  that  certain  ironstone  belonging  to  the  bankrupts  was 
lyin^  in  a  boat  on  the  canal,  the  messenger  went  before  two 
neighbouring  magistrates,   and  obtained  a  warrant  under  their 
hands,  directed  to  himself  and  other  officers,  empowering  them 
to  search  for  the  property  of  Messrs.  Jones  and  Oakes.     On  the 
evening  of  the  14th  of  July,  the  messenger,  accompanied  by 
officers  of  the  county  police,  went  with  this  warrant  to  a  part  of 
the  canal  called  '^  The  Sixteen  Locks,''  where  several  boats  were 
lying  in  the  basin,  and  boarded  one  called  ^^  The  Elizabeth,"  which 
was  laden  with  ironstone.     The  defendant  Blore  was  in  possession 
of  the  boat,  and  the  other  defendants  were  also  there ;   a  great 
number  of  persons,  to  the  amount  of  between  three  and  four 
hundred,  were  on  the  banks  of  the  canal,  and  who,  when  the 
messenger  of  the  Court  of  Bankruptcy  boarded  the  boat,  incited 

(a)  Reported  by  J.  £.  Davis,  Esq.,  BairUier-at-Lair 
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^o-        those  in  possession  to  sink  it     The  messenger  and  other  witnesses 
Roberts     Stated  that  Roberts  and  Savage  made  use  of  threats  and  attempted 

AND  OTHERS,  to  Sink  the  boat  with  the  ironstone. 

^^^  The  search-warrant  was  proved,  and  the  bill  of  lading  of  the 

vamuu^    ironstone   was  put  in.     It  was  to  deliver  ironstone  from  Liord 

^'^^JSlS^  Granville's  mines  to  Messrs.  Jones  and  Oakes. 

For  the  defendants,  it  was  elicited  that  the  boat  belonged  to 
a  person  named  Wassail,  who  let  it  out,  with  others,  to  Messrs. 
Jones  and  Oakes,  the  bankrupts.  The  bankrupts,  according  to 
the  usual  custom,  employed  a  carrier  on  the  canal  to  convey 
ironstone  in  their  boats,  and  in  others  of  his  own  from  Lord 
Granville's  mines  to  their  works.  The  carrier  was  paid  so  mnch 
a  ton,  the  amount  of  hire  of  Wassail's  boats  being  dedacted  by 
the  bankrupts  from  the  tonnage  paid  to  the  carrier.  The  hire 
of  the  boats  being  in  arrear  to  Wassail,  he,  according  to  the  usage 
on  such  occasions,  distrained  the  ironstone  in  '^  The  Elizabeth,'* 
and  possession  of  the  boat  was  given  up  to  Wassail,  under  this 
distress,  on  the  12th  of  July.  It  appeared  that  a  notice  of  this 
distress  was  nailed  on  the  outside  of  the  boat  at  the  time  it  was 
boarded  by  the  messenger,  and  he  tore  it  down.  The  defendant 
Blore  claimed  possession  of  the  boat  for  Wassail,  and  the  ironstone 
was  ultimately  sold  under  the  distress. 

Skinner  and  Huddlestany  for  the  defendants,  submitted  that  the 
authority  of  the  messenger  to  enter  and  search  must  be  shown, 
and  for  this  purpose  the  bankruptcy,  and  the  proceedings  in  the 
Bankruptcy  Court,  must  be  proved. 

Erle,  «J. — Although  I  am  unwilling  to  throw  any  doubt  on  an 
ordinary  ma^strate's  warrant,  at  present  T  am  of  opinion  that 
proof  must  be  given  of  the  prior  proceedings.  Wassail,  the  owner 
of  the  boat,  says  the  hirer  owes  him  money  for  hire,  and  acts  upon 
that.  This  is  a  substantial  and  not  a  fictitious  claim,  and  sup- 
|)osing  Wassail  to  have  this  right  of  distress,  has  anything  more 
been  done  by  the  defendants  than  they  were  justified  in  doing? 
This  case  is  much  fitter  to  be  tried  by  a  jury  in  an  action  between 
the  parties  than  by  a  criminal  proceeding. 

Scotland,  for  the  prosecution,  admitted  that  in  consequence  of 
the  proceedings  in  the  Birmingham  Bankruptcy  Court  in  this 
case,  not  having  been  enrolled,  he  was  not  in  a  condition  to  pro?e 
them,  but  submitted  that  the  warrant  itself  was  sufficient  authority 
to  the  messenger  to  act  as  he  had  done.  The  6  Gea  4,  c  16,  8.  29, 
enacted  that  ^^  in  all  cases  where  it  shall  be  made  to  appear  to  the 
satisfaction  of  any  justice  of  the  peace  in  England  or  Ii^land,  that 
there  is  reason  to  suspect  and  believe  that  property  of  the  bank- 
rupt is  concealed  in  any  house,  premises  or  other  plaoe  not 
belonging  to  such  bankrupt,  such  justice  of  the  peace  is  hereby 
directed  and  authorized  to  grant  a  search-warrant  to  the  person  so 
disputed  by  the  commissioners  as  aforesaid,  and  it  shall  be  lawful 
for  such  person  to  execute  the  same  in  like  manner,  and  such 

I)erson  shall  be  entitled  to  the  same  protection  as  is  allowed  by 
aw  in  execution  of  a  search-warrant  for  property  reputed  to  be 
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stolen  or  concealed*'  (a)    The  messenger,  armed  with  a  warrant        ^^^'^• 
onder  this  section,  had  a  clear  ri^ht  to  enter  and  search,  indepen-    alduidue. 
dent  of  any  claim  to  the  property,  nowever  bofidjide,  by  other  parties.        -— 

Eble,  J. — The  words  of  the  statute  certainly  seem  to  put    foarrani— 
Mr.  Bodle  in  the  same  position  as  a  peace  officer.     The  defendants  Bankruptcg— 
therefore  were  not  justified  in  resistmg  the  search,  but  under  all      ""^'^ 
the  circumstances  of  the  case,  and  with  the  dear  fact  that  they 
acted  under  a  bond  fide  belief  in  their  right  to  resist,  I  think  the 
ends  of  justice  would  be  satisfied  by  the  acquital  of  Robinson, 
against  whom  the  evidence  is  slight,  and  the  other  parties  pleading 
guilty,  and  being  discharged  on  their  recognizances  to  appear 
when  called  on. 

The  counsel  on  both  sides  having  assented  to  this  course, 
Eble,  J.  addressed  the  jury  to  that  effect,  saying,  ^^  The  learned 
counsel  for  the  prosecution  has  satisfied  me  that  it  is  not  necessary 
to  show  the  validity  of  the  proceedings  prior  to  obtaining  the 
magistrate's  warrant.  Under  this  warrant  Mr.  Bodle,  the  mes- 
senger of  the  Court  of  Bankruptcy,  had  iust  the  same  authority 
as  an  ordinary  peace  officer,  entrusted  with  a  search-warrant." 

A  verdict  was  then  taken  in  accordance  with  the  above  arrange- 
ment, Robinson  being  acquitted,  and  the  other  defendants  being  dis- 
charged on  entering  into  their  own  recognizances  to  keep  the  peace. 


OXFORD  CIRCUIT. 

Herefobd  Summeb  Assizes. 

August  1,  1849. 

(Before  Mr.  Justice  Eble.) 

Beg.  v.  Habbis  and  anotheb.  {b) 

Practice — Evidence  of  prisoner's  statement. 

Where  a  statement  made  by  a  prisoner  before  the  committing  magistrates 
appears  on  the  face  of  it  to  have  been  duly  taken  under  the  statute  \lSf\2 
Viet,  c.  42,  s,  26,  and  is  at  the  trial  produced  from  t/ie  depositions 
of  the  witnesses  tahen  at  the  same  time,  and  appears  to  have  been  trans- 
mitted with  them;  it  is  receivable  in  evidence  without  further  proof 

THE  prisoners  were  indicted  for  larceny  of  401bs.  weight  of 
copper. 
Skinner,  on  the  part  of  the  prosecution,  proposed  to  put  in 
evidence  a  statement  made  by  one  of  the  prisoners  before  the 

(•)  Tbe  wwiuit  finmi  the  juticw  tppean  to  hate  been  nnnecesaary,  as  the  statute  5  &  6 
Yiet.  e.  122,  was  in  operation  at  the  time,  and  by  sect.  30  of  that  act,  power  is  given  to  the 
Court  of  Bankruptcj  to  grant  a  search-warrant,  which  entitled  the  person  to  whom  it  was 
granted  to  the  «me  protection  as  in  the  execution  of  a  search-warrant  for  stolen  or  concealed 
wopertj.  The  6  Qeo.  4,  o.  16,  and  the  5  &  6  Vict.  c.  122,  are  now  repealed  by  the  12  &  13 
ilci.  e.  lOS,  whidi,  howcTer  (by  sect.  106),  re-enacts,  in  substance,  sect.  30  of  the  5  ft  6 
Tict  c.  122.    pTS.  D.] 

(6)  Baported  by  J.  £.  Davis,  Esq.,  Barristar-at-Law. 


148 


CRIMINAL    LAW    CASES. 


Bbo. 

t>. 

Harris 

AND 
ANOTHER. 

Practice — 
Primma't 


committing  magistrates.  The  requirements  of  the  statute  11  &  12 
Viet.  c.  42,  s.  26«^a)  appeared  on  the  face  of  the  statement  (which 
was  in  the  form  given  in  the  schedule  to  the  above  act)  to  have 
been  complied  with,  viz.,  the  question  put  to  the  prisoner  in  the 
form  directed  by  the  statute,  and  it  purported  to  be  signed  bj  the 
justices  before  whom  it  was  taken.  The  statement  was  returned 
to  the  court  with  the  dei^>osition8  of  the  witnesses  taken  at  the 
same  time. 

It  was  submitted  that  no  evidence  was  necessary  to  prove  that 
the  statement  was  duly  taken,  the  words  of  the  statute  being  that 
such  statement,  if  taken  as  directed,  ^'may,  if  necessary,  be  given 
in  evidence  against  him  without  fdrther  proof  thereof,  unless  it 
shall  be  proved  that  the  justice  or  justices,  purporting  to  sign  the 
same,  dia  not,  in  fact,  sign  the  same,"  but, 

Eble,  J. — "  Without  deciding  whether  any  further  evidence  id 
necessary,  I  think  if  the  prisonei^s  statement  can  be  proved  in  the 
old  way,  it  will  be  advisable  to  adopt  that  course." 

Skinner  said  he  was  in  a  position  to  do  so,  but  as  the  practice 
of  th^  sessions  had  been  to  receive  the  depositions  without  further 
evideifo6,  it  was  very  important  to  have  tne  point  settled  one  way 
or  the  other. 

Eble,  J.  intimated  that  he  would  consider  the  point,  and  give 
his  opinion  before  the  termination  of  the  assizes. 

The  prisoner's  statement  was  then  proved  by  a  police-officer, 
who  was  present  when  it  was  taken  and  saw  it  duly  signed. 

On  the  following  da^  (2nd  August),  Eble,  J.  said, 

I  have  consulted  with  my  learned  brother,  Mr.  Baron  Rolfe, 
as  to  the  proof  of  statements  made  by  prisoners  under  the  recent 
act  of  Parliament,  and  I  find  that  he  admits  them  without  anv 
evidence,  considering  them  as  having  been  duly  transmitted  with 
the  examinations  of  the  witnesses,  unless  anything  appears  to  the 
contrary.     This  is  also,  I  understand,   the  practice  at  Quarter 

(a)  "  And  be  it  enacted,  that  after  the  examinations  of  all  the  witoeasea  on  the  put  of  the 
prosecution,  as  aforesaid,  shall  have  been  completed,  the  justice  of  the  peace  or  one  of  the 
justices  hj  or  before  whom  such  examination  shall  haTe  been  so  completed  aa  a&nsaad, 
shall,  without  requiring  the  attendance  of  the  witnesses,  read  or  cause  to  be  read  to  d» 
accused  the  depositions  taken  against  him,  and  shall  saj  to  him  these  words,  or  woids 
t3  the  like  effect. — *  Haring  heard  the  evidence,  do  you  wish  to  say  anything  in  answer  to 
the  chaige?  You  are  not  ^liged  to  saj  anything  unless  yon  desire  to  do  so,  but  wfaatew 
you  say  will  be  taken  down  in  writing,  »nd  may  be  ^ven  in  eyidenoe  against  yon  upoo  jour 
trial.'  And  whatever  the  prisoner  shall  then  say  in  answer  thereto,  shall  be  taken  down  in 
writing  and  read  over  to  him,  and  shall  be  signed  by  the  aaid  justice  or  justices  aad  kept 
with  the  depositions  of  the  witnesses,  and  shall  be  transmitted  with  them  as  heranafter 
mentioned;  and  afterwards  upon  the  trial  of  the  said  accused  penoo,  the  same  may,  if 
necessary,  be  given  in  evidence  against  him,  without  further  proof  thereof,  unless  it  shall  be 
proved  tLat  the  justice  or  justices  purporting  to  sign  the  same  did  not,  in  filet,  sign  the  same: 
provided  always,  that  the  sud  justice  or  justices,  before  such  accused  person  shall  make 
any  statement,  shall  state  to  him,  and  give  him  clearly  to  understand  that  he  has  nothing  to 
hope  from  any  promise  of  favour,  and  nothing  to  fear  from  any  threat  which  may  have  bees 
boiden  out  to  him  to  induce  him  to  make  any  admission  or  confession  of  his  guilt,  but  that 
whatever  be  shall  then  say  may  be  given  in  evidence  against  him  upon  his  trial,  notwithstand* 
ing  such  promise  or  threat:  provided  nevertheless,  that  nothing  herein  enacted  or  contaioed 
bball  prevent  the  prosecutor,  in  any  case,  from  giving  in  evidence  any  admissioa  or  ooofesnoo 
or  other  statement  of  the  person  accused  or  charged,  made  at  any  time,  which  by  law  would 
^je  admissible  as  evidence  against  such  person." 
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Sessions,  and  as  it  would  be  inconvenient  to  establish  a  different 
coarse,  I  shall,  in  future,  adopt  the  same  rule. 

In  a  subsequent  case  at  the  Monmouthshire  assizes  {Reff.  v. 
Hun£)j  Eble,  J.,  upon  the  counsel  for  the  prosecution  applying  to 
have  the  prisoner's  statement  read  as  evidence,  said, — ^^  You  ask 
me  for  the  statement.  I  hand  it  down,  taking  notice  that  it  is  in 
the  proper  form,  and  that  it  has  been  duly  transmitted  by  the  jus- 
tices to  the  proper  officer  of  the  court;  for  if  it  appears  to  have  been 
80  transmitted,  and  there  is  nothing  shown  to  the  contrary,  then 
it  is  to  be  assumed  to  have  been  duly  taken  according  to,  and 
within  the  meaning  of  the  recent  statute,  and  therefore  no  further 
evidence  is  necessary." 


Beo. 

V. 

AND 
ANOTUKH. 

Pra^ioe — 
Pritonet^M 
ttatement 


OXFORD  CIRCUIT. 

OXFORDSHIBE   SUMMER   ASSIZES. 


July  13,  1849. 

(Before  Mr.  Baron  Rolfe.)  (a) 

Reg.  v.  Layton. 

Insanity y  evidence  of- — Mode  of  ptUHng  the  question  to  thejuty. 

Where  a  prisoner  sets  up  insanity  as  a  ground  of  defence,  one  cardinal 
rule  is^  that  the  burden  of  proving  his  innocence  on  that  ground  rests 
on  the  party  accused  The  question  in  such  a  case  for  the  jury ,  is  not 
whether  the  prisoner  was  of  sound  mindy  but  whether  he  had  made  out 
to  their  satisfaction  that  he  was  not  of  sound  mind, 

T%e  jury  may  come  to  a  conclusion  on  this  point  from  the  conduct  and 
ads  of  the  accused  shortly  before  and  down  to  the  commission  of  the 
alleged  crime.  Although  insanity  on  one  pointy  for  instance,  a  delusion 
as  to  property,  will  not  exempt  a  party  from  responsibility,  the  fact  is 
not  immaterial  in  considering  his  responsibility  at  another  time  and  on 
another  subject.  The  want  of  motive  for  the  commission  of  the  crime, 
and  its  being  committed  under  circumstances  which  renders  detection 
inevitable^  are  important  points  for  the  consideration  of  the  jury,  when 
coupled  with  evidence  of  insanity  on  any  other  particular  point. 

To  ask  a  witness  whether,  in  his  opinion,  the  prisoner  is  capable  ofjudg- 
ing  between  right  and  wrong,  is  an  improper  question,  for  that  is  what 
no  witness  thought  of ,  or  is  prepared  to  answer. 

THE  prisoner,  James  Layton,  was  indicted  for  the  murder  of 
his  wife,  Martha  Layton,  by  shooting  her  at  the  parish  of 
Crossready  on  the  29th  of  May  last- 

(a)  Beported  by  J.  E.  Davis,  Esq.,  Barristcr-at-Law. 
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Rio.  fV.  H.  Cooke  and  Cripps,  for  the  prosecutioiL 

Latton.         Pigottf  for  the  priscmer. 
^ —  It  appeared  from  the  evidence  on  the  part  of  the  proeecutioD, 

^T^nStT  *^*»  ^^  *^®  ^^  ^^  May,  the  prisoner  and  his  wife  were  walking 
"""  along  the  road  between  Leamington  and  Banbury,  and  aoooidiif 
to  the  dying  declaration  of  the  deceased  confirmed  by  other  evi- 
dence, tne  prisoner  who  had  been  for  some  time  chiding  his  wife, 
fired  a  pistol  at  her — she  fell — the  prisoner  pulled  her  up  and  they 
proceeded  a  few  yards,  when  he  pushed  her  down  and  inflicted  a 
wound  on  her  tmroat  with  a  knife.  He  then  got  over  the  hedge 
into  a  field,  and  ran  some  distance  until  he  was  overtaken  by  t 
person  who  had  seen  the  woman  falL  The  prisoner  wiped  the 
blood  off  his  hands,  saying  he  had  met  with  a  misfortune  and  cat 
his  finger.  He  would  not  tell  what  he  had  done  with  the  pistol 
and  knife,  but  said,  '^  I  did  it,  I  intended  to  do  it,  and  that  will 
put  an  end  to  it  I  have  been  unhappy  since  Christmas."  He 
afterwards  began  to  talk  about  his  family  affairs.  To  another 
witness  who  came  up  soon  after,  and  who  called  the  prisoner's 
attention  to  the  blooa  on  his  himds,  sajring,  ^^  There  is  your  wife's 
blood,  are  you  not  ashamed  of  yourself  r "  the  prisoner  replied, 
^^  If  you  knew  all  the  drcumstances,  you  would  not  blame  me  so 
much."  At  the  time  the  prisoner  shot  and  cut  his  wife,  he  must 
have  known  that  persons  were  within  a  short  distance,  having  just 
before  met  them  in  the  wood.  The  woman  lived  until  the  29ui  of 
^^-  May.   On  the  8th  the  prisoner  had  an  interview  with  his  wife,  who 

said  to  him,  ^^  I  forgive  you  all  you  have  done,  but  I  shall  never 
see  you  any  more."  The  prisoner  afterwards  observed  to  the  con- 
stable, ^^  I  wonder  what  my  wife  meant  when  she  said  she  should 
never  see  me  any  more.  I)o  you  suppose  she  means  if  she  were 
to  die  I  should  be  hanged,  or  if  she  gets  well  I  shall  be  transported 
for  life?"  He  repeated  this  on  the  following  morning  and  also 
said  he  hoped  she  would  get  weU  again  for  the  sake  of  mr  fiunily. 
The  prisoner  had  threatened  to  murder  his  wife  before  the  7th  of 
May ;  on  the  dav  before,  he  was  heard  sharpening  a  knife,  and  the 
deceased  was  afterwards  seen  running  out  of  the  house  followed 
by  the  prisoner  with  a  knife  resembling  one  found  the  following 
day  near  the  spot  where  the  murder  was  conunitted.  The  prisoner 
at  the  time  of  the  murder  was,  it  appeared,  going  to  Banbuxy  to 
^et  work.  The  deceased's  object  in  going  there  was  to  consult  her 
friends  as  to  a  separation  between  herself  and  her  husband  in  con- 
sequence of  his  tnreats  of  violence,  but  the  object  of  her  journey 
was  concealed  from  her  husband  The  prisoner  had  been  confined 
for  two  months  in  Warwick  Graol  in  the  early  part  of  the  year  for 
debt,  having  previously  kept  in  the  house  for  years  to  avoid  his 
creditors:  he  had  been  unfortunate  in  building  speculations.  These 
were  the  material  facts  of  the  case  proved  on  the  part  of  the  prose- 
cution, tending  to  throw  any  light  on  the  state  of  the  prisontf's 
mind. 

For  the  prisoner  the  following  witnesses  were  called : — 
William  Shirley  Robey,  superintendent  of  police  at  Leamington, 
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had  known  the  prisoner  for  several  years.     Had  had  him  in  cus-       Bbo. 
tody  for  some  time:  he  was  charged  with  stealing  a  deed  fix)m  an     la^qm 
attorney's  office  at  Leamington.     There  was  something  strange  in        — 
his  appearance-— when  in  the  prison  day-room  he  wanted  to  know    ^^Wewee^ 
the  authority  on  which  I  detamed  him.     I  told  him.     I  went  that       ^*'^'^' 
day  to  the  Warwick  Assizes  and  came  back  in  the  evenings  and 
UAd  him  I  had  a  document  for  him  to  sign  if  he  thought  proper. 

He me  and  all  the  lawyers,  and  said  he  had  signed  documents 

enough  and  would  sign  no  more.  I  told  him  if  he  did  not  sign  it 
he  would  be  charged  with  stealing  the  deed.  He  said  he  had  not 
stolen  it»  and  walked  about  the  room  in  a  state  of  excitement,  and 
said  I  was  in  the  conspiracy  against  him,  and  had  robbed  him  of 
3002.  of  which  I  had  my  share.  He  finidly  signed  the  document. 
I  nerer  had  any  money  transactions  with  him,  and  there  was  no 
foundation  whatever  for  the  charge.  I  never  had  a  quarrel  with 
Um.  As  I  was  taking  him  in  a  flyfrom  Leamington  to  Warwick, 
he  asked  me  how  I  should  like  to  be  shot.  I  said  not  at  all,  and 
asked  him  what  made  him  think  of  that,  and  he  replied  that  I  was 
a  '  rogue,  and  it  was  time  that  I  was  shot,  and  a  few  more  like 
me.  I  said,  '^  You  had  better  not  try  that  here."  He  said,  "  They 
hang  in  this  country  don't  they  ?  "  and  I  added,  **  and  in  all  other 
countries."  He  said  he  had  picked  out  a  few  more  to  shoot,  and 
among  them  a  lawyer  or  two.  My  opinion  was  that  he  was  not 
in  his  ri^ht  mind,  and  I  stated  so  to  the  magistrate  and  the  magis- 
trate's clerk.  ^^^' 

Cross-examined. — Thought  him  insane  when  he  signed  the  docu- 
ment. The  deed  was  a  deed  of  release  respecting  his  own 
5roperty,  and  the  document  was  to  promise  to  give  it  back, 
["bought  him  mad  when  I  let  him  gq  from  the  magistrates.  I  gave 
instructions  to  his  friends  about  him,  Mr.  Pavne,  a  solicitor  at 
Banbury.  The  prisoner  came  to  me  on  the  27th  of  April  last  and 
said  he  wished  to  consult  me  on  his  affairs,  and  produced  a  bill  of 
costs  from  a  Mr.  Overall,  of  Leamington,  on  which  a  balance  of 
162.  was  due.  He  asked  if  I  would  go  to  Leamington  to  pay  it. 
I  suggested  that  he  should  employ  some  one  on  the  spot.  He 
said.  No,  there  was  no  one  he  could  trust,  for  his  wife,  and  Caleb, 
her  son,  were  trying  to  deprive  him  of  his  property,  and  then  do 
for  him,  and  the  lawyers  were  in  league  with  them.  I  inquired 
what  property  he  had,  and  he  said  he  had  some  houses,  the  surplus 
rents  of  which,  after  paying  interest  on  mortgages,  brought  him 
90L  Brjear.  He  appeared  excited  and  restless,  and  I  thought  from 
what  I  saw  and  heard,  that  his  mind  was  affected.  I  proposed  to 
meet,  and  did  meet,  him  the  foUowiug  day  at  Mr.  Pearson's.  He 
then  produced  the  bill  of  Mr.  Overall,  in  which  there  was  a  charge 
for  attending  in  Warwick  Gaol  to  sign  documents.  He  said,  those 
documents  were  signed  for  the  purpose  of  depriving  him  of  his 
property  and  indicting  him  for  peijury.  He  said  they  meant  to 
indict  him  at  the  next  assizes.  I  asked  him  why  he  thoiight  so  ? 
He  said,  '^  I  do  not  know  why,  but  I  know  it  is  so."  He  then 
produced  \a  agreement  which  he  said  he  wanted  Mr.  Hobley,  hh 
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Bbo.        brother-in-law,  to  sign.     I  told  him  it  referred  to  nothing,  and 

IiArroN.      appeared  to  be  unnecessary.     He  then  wanted  me  to  see  Mr. 

—  *      Hoblej,  but  he  came  that  afternoon  or  the  next  morning,  to  say  he 

Emdenoe—    would  uot  trouble  me.     He  appeared  to  be  in  great  dread  of  a 

**"^'      prosecution,  of  which  nothing  I  could  say  would  relieve  him.    I 

thought  his  mind  affected.     Saw  from  the  bill  of  costs  that  be  had 

been  in  Warwick  Graol.     He  was  a  stran^r  to  me,  and  I  knew 

nothing  of  his  dealings  at  Leamington.     I  believed  him  insane, 

because  he  was  in  dread  of  an  indictment  for  perjury.  He  could  sive 

no  reason  for  this  dread  except  the  documents  he  had  signed  in 

gaoL     I  considered  his  mind  disordered,  but  I  would  not  go  so  far 

as  to  say  that  I  thought  him  incapable  of  judging  between  right 

and  wrong. 

John  Kelley,  derk  to  Mr.  Apley,  of  Banbury,  proved  that  the 
prisoner  came  to  him  about  a  fortnight  before  the  7th  of  ^Sxy,  and 
asked  whether  he  or  Mr.  Apley  were  employed  by  Mr.  l^bley. 
He  then  stated  that  his  wife  and  her  son  Caleb,  and  her  brother, 
Samuel  Hobley,  had  a  scheme  for  robbing  him  of  his  properlr. 
He  came  several  times  that  dav ;  he  said  he  had  some  houses  in 
Rosefield-terrace  and  Satchfiela-street,  and  would  pay  Mr.  Apley 
for  his  trouble  by  making  over  the  houses  in  Rosefield-terrace, 
which,  he  said,  produced  a  net  income  of  60/.  a-year.  He  was  verv 
much  excited;  thought  he  was  labouring  under  a  delusion  wiu 
Q^^^  respect  to  the  property  and  the  persons  he  mentioned;  told  his 

fellow  clerk  that  I  thought  he  was  out  of  his  mind. 

Cross-examined. — Prisoner  told  me  there  had  been  an  agree- 
ment to  sell  the  equity  of  redemption  in  his  property  some  years 
^o  to  Daniel  Hobley,  and  that  it  was  afterwards  cancelled,  but 
Hobley  now  wanted  to  keep  to  it.  He  seemed  calm  on  the  first 
day,  and  I  did  not  think  him  then  insane.  I  considered  the 
prisoner  labouring  under  a  delusion,  but  formed  no  opinion  as  to 
whether  he  was  incapable  of  judging  between  right  ana  wrong. 

George  Pearson,  hair-dresser  at  Banbury.  —  The  prisoner's 
sister  has  kept  my  house  for  ten  years.  He  came  to  my  house  on 
the  14th  of  April,  and  remained  there  till  the  16th,  when  his  wife 
came.  She  felt  fiEunt,  and  he  brought  a  smelling  bottle  and 
applied  it  to  her  nose  and  dabbed  her  with  water.  He  spoke, 
beiore  he  left,  in  such  a  manner  of  his  property,  and  was  so  rest- 
less at  night,  that  I  thought  him  not  in  his  right  mind.  He  walked 
about  a  great  deal  at  night.  He  went  away.  He  went  away  on 
the  20th  and  returned  on  the  25th  without  his  wife.  He  then  said 
the  Hobleys  had  got  all  his  proi)erty  by  fraud.  He  said  the  papers 
which  he  had  signed  while  in  prison  had  placed  him  in  such  a  situ- 
ation that  he  could  not  avoid  one  of  two  evils — either  to  allow  the 
Hobleys  to  take  his  property  or,  if  he  kept  it,  to  expose  himself  to 
a  charge  of  perjury.  He  remained  till  the  1st  of  May,  when  he 
went  home.  From  his  conversation  and  manner  I  thought  he 
was  not  sane.  I  received  a  letter  from  him  on  the  3rd  ot  May. 
He  came  at  ten  o'clock  in  the  evening^  and  was  greatly  excited. 
He  handed  his  sister  a  letter  from  his  wife.    He  first  saia  he  could 
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not  stay  in  my  house,  as  they  had  got  a  prosecution  against  him        Rbo. 
for  pequry;  he  stopped  that  night.     He  seemed  to  be  walking     l^^qw 
about  the  room  all  night.     In  the  morning  he  said  he  had  been        — 
robbed  of  all  his  property  and  he  should  get  out  of  the  country  as    ^videncer— 
soon  as  possible  or  he  should  be  transported.  "'^  ^' 

Anne  Layton,  a  sister  of  the  prisoner  and  housekeeper  to  the 
last  witness,  said  that  from  what  she  saw  of  him  at  Banbury,  in 
M^,  she  thought  he  was  not  in  his  right  mind. 

!Peter  Layton,  a  brother  of  the  prisoner.  I  saw  him  last  summer 
at  Mr.  Pearson's.  I  reside  in  Banbury.  Prisoner  came  to  me  in 
May  and  said  he  was  completely  robbed  of  his  property^  and  they 
intended  to  transport  him  for  perjury.  He  was  much  changed  in 
his  state  of  mind.     In  my  opinion  he  was  then  insane. 

CroBS-examined. — Believ^  him  to  be  insane  on  that  one  point 
respecting  the  intention  of  the  Hobleys  to  rob  him  of  the  property. 

William  Williams,  nephew  to  the  prisoner. — I  live  with  my 
mother  in  Wobum-court,  Holbom,  London.  Prisoner  came  in 
the  evening  of  the  4th  of  May  to  my  mother's  house.  He  said  he 
had  no  home ;  he  had  been  robbed  of  his  property  by  all  of  us, 
and  be  must  go  to  France  to  provide  another  home.  He  asked  me 
to  go  to  France  with  him.  That  was  all  his  talk.  I  endeavoured 
to  convince  him,  but  made  no  impression.  He  was  put  to  sleep  in 
the  same  room  with  me.  As  soon  as  the  light  was  out,  he  got  out 
of  bed,  and  pulled  up  the  blinds  and  paced  the  room  for  twenty  Cnae. 
minutes.  I  endeavoured  to  induce  him  to  return  to  bed.  He  said 
he  had  no  business  to  sleep,  and  if  he  went  to  bed  they  would 
smother  him.  He  went  to  bed  soon,  but  soon  got  out  again,  and 
he  was  walking  about  all  night.  I  got  up  at  six.  He  was  then  at 
the  window.  I  went  to  my  work,  and  saw  him  no  more.  From 
what  I  saw  of  him,  I  believe  him  to  be  insane,  and  I  wrote  accor- 
dingly to  my  aunt,  Anne  Layton. 

Cross-examined. — He  wanted  me  to  go  to  Boulogne.  He 
wished  to  learn  the  French  language,  and  proposed  to  take  ground 
lit  Boulogne  and  build  houses  there. 

Alfred  A.  Walton. — I  lodge  with  the  mother  of  the  last  witness, 
in  Holbom.  I  went  into  the  room  where  the  prisoner  was,  about 
nx  o'clock  in  the  evening,  and  twice  bid  him  the  compliments  of 
the  evening,  and  he  did  not  notice  me.  I  then  sat  down,  when 
raddenly,  as  if  awakii.g  from  a  dream,  he  got  up  and  came  aorosB 
the  room,  and  offered  to  shake  hands  with  me,  which  of  course  I 
lid.  He  talked  about  going  to  France,  and  building  there.  I  rea- 
xmed  agidnst  such  a  step ;  he  said  he  had  been  robbed  of  all  his 
mvingSy  and  would  be  robbed  again  if  he  remained  here.  In  the 
course  of  the  evening  he  took  me  for  a  superintendent  of  police, 
ind  asked  how  long  I  had  held  the  situation.  What  convinced 
ne  most  of  his  insanity  was,  that  he  said  he  had  come  to  London 
n  the  same  carriage  with  the  Queen  and  two  of  the  Princesses,  and 
me  of  them  resembled  his  daughter.  He  frequently  seemed  to 
Torget  who  I  was.  When  I  left  the  room  his  sister  came  out  after 
ne,  and  asked  me  my  opinion  of  him,  and  I  told  her.     My  judg- 
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Rbg.       ment  from  what  I  aaw  was,  that  I  thought  him  not  capable  of  dis- 
1^^^^^      criminating  between  right  and  wrong,  since  he  was  occasionally 
—  '     not  conscious  of  the  person  to  whom  he  was  speaking.     In  answer 
^h^^!2^    to  a  suggestion  of  mme,  in  the  morning  after  breaklast,  as  be  was 
"'''^'     looking  so  ill,  that  he  ought  to  go  to  the  sea-side,  he  said,  ''  I  sup- 
pose you  want  to  get  me  out  m  the  country,  and  then  to  sell  my 
property,  and  rob  my  children."    He  afterwards  came  to  me,  puUed 
out  his  purse,  and  wanted  to  pay  me  for  measuring  ground  for  him 
to  build  on.     As  I  had  not  measured  any,  I  said  he  had  better  let 
that  stand  over.    He  wanted  me  to  go  to  France  with  him,  in 
order  to  assist  in  building.     I  am  a  builder  and  sunreyor. 

Cross-examined. — The  time  I  saw  him  last  was  about  seTen  or 
eight  o'clock  in  the  morning  of  the  6th  of  May.  I  conmdered  him 
then  capable  of  committing  a  great  crime  without  being  conacioas 
that  it  was  a  crime. 

Some  incoherent  letters  of  the  prisoner  were  then  read,  referring 
to  the  supposed  charge  of  perjury  against  him. 

The  following  witnesses  were  then  called  for  the  prosecution,  to 
rebut  the  defence : — 

Dr.  Robert  Jackson.-^!  am  a  physician  in  practice  in  this  city. 
Have  seen  the  prisoner  on  three  occasions  since  he  has  been  m 
prison^  with  a  view  to  satisfy  myself  as  to  his  state  of  mind.    I 
saw  hun  for  nearly  half  an  hour  on  each  occasion,  and  convened 
c^Be*  with  him.     The  result  is,  that  I  saw  no  reason  to  induce  me  to 

believe  he  was  insane.  That  was  my  impression  at  each  interview. 
I  thought  him  capable  of  distinguishing  between  right  and  wrong. 

Cross-examined. — I  asked  him  Questions.  The  only  question  he 
asked  me  was,  whether  I  had  heaia  the  result  of  the  inquest.  The 
interviews  were  on  the  6th  and  29th  of  June,  and  6th  of  July. 
Heard  the  evidence  of  Mr.  Walton.  Thought  it  possible  that  the 
prisoner  might  not  have  been  feigning  while  acting  as  Mr.  Walton 
stated,  and  yet  not  have  been  insane.  Such  conversation  would 
render  it  probable  that  he  was  not  sane ;  but  he  might  be  sane, 
though  labouring  under  a  delusion. 

Mr.  John  Freeman  Wood,  surgeon  at  Oxford,  and  to  the  gaol, 
attended  the  prisoner  generally  at  the  gaol,  but  visited  him  yesteiv 
day,  for  the  first  time,  with  a  view  to  ascertain  whether  he  was 
sane.  When  he  first  came  to  the  gaol  he  was  restless  and  sleepless. 
I  gave  him  the  ordinary  remedies,  which  were  successful,  iod  I 
have  heard  no  complaint  since.  From  what  I  have  observed,  I 
think  him  capable  of  distinguishing  between  right  and  wrong. 
I  cannot  say  tnat  he  is  not  under  a  delusion  as  to  his  property.  A 
person  who  labours  under  a  delusion  as  to  his  property  is  noi 
necessarily  insane. 

Cross-examined. — I  was  not  aware  till  yesterday  that  this  plea 
would  be  set  up,  and  therefore  did  not  take  any  particular  notice 
of  him. 

William  Hobley,  brother-in-law  of  the  prisoner. — I  live  at 
Nathrop,  near  Banbury.  Saw  him  a  fortnight  before  my  sister^s 
deatL     He  came  to  my  house;  she  was  with  him.     He  asked  me 


/«MIB%. 


CRIMINAL   LAW  CAS£S.  155 

to  lend  him  30^     I  said  I  had  not  the  money  in  the  house  to  lend.        Bbo. 
His  wife  came  and  pressed  me  to  lend  it     Not  much  passed  that     la^on. 
evening.     He  came  to  my  house  next  day  as  we  were  going  to        — 
dinner.     He  and  she  had  dinner  with  us.     We  had  a  gooa  deu  of 
conversation  in  the  house  on  business,  and  his  wife  pressed  the 
case  to  have  a  bill  backed.     I  said,  *'  If  I  had  the  money  I  would 
lend  it,  as  I  have  no  doubt  you  mean  honestly."    He  was  then  as 
rational  as  ever  I  saw  him. 

Cross-examined.  —  There  was  no  pretence  for  his  saying  I 
wanted  to  rob  him.  His  property  at  Lieamin^n  has  been  sold 
since  this  occurrence  by  auction,  to  me,  by  the  mortgagee.  My 
brother  Samuel  has  been  ill  for  years. 

John  Enoch,  painter  and  plasterer  at  Banbury,  was  formerly  an 
apprentice  of  the  prisoner.  Saw  him  at  Banbuir,  about  ten  days 
before  this  occurrence.  He  inquired  about  trade  and  prices,  and 
propoeed  a  partnership  with  me;  he  to  carry  on  business  as  a 
broker  as  wdU,  and  said  his  property  was  about  90^  a  year.  I  told 
him  I  had  capital  of  my  own,  and  declined  the  offer.  He  appeared 
to  me  quite  rational 

BoiiFB,  B.,  in  summing  up  the  case,  said,  as  there  was  no  doubt 
that  the  prisoner  had  kined  his  wife,  and  the  only  question  was 
whether,  when  doing  so,  he  was  a  responsible  agent,  he  should 
confine  his  observations  to  this  question.  The  duty  which  now  was 
incumbent  upon  the  jury  was  the  most  difficult  that  could  devolve  Remarks  of 
on  a  jury  or  jud^e.  Insanity  was  the  most  difficult  question  which  ^^'"*  ^' 
could  enrage  the  attention  of  any  tribunal  It  was  difficult  to 
define  it  m  words,  or  even  in  idea.  The  opinion  of  the  judges  was 
taken  by  the  House  of  Lords  a  few  years  back,  as  to  what  was  to 
constitute  a  definition  of  insanity,  and  it  created  very  great  diffi- 
culty, but  after  great  and  anxious  deliberation,  they  came  to  the 
conclusion  that  the  old  description  was  the  best,  viz.,  that  insanity 
should  constitute  a  defence  only  when  a  party  was  in  such  a  state 
of  mind  arising  firom  disease  as  to  be  incapable  of  deciding  between 
right  and  wrong,  but  that  this  definition  was  imperfect,  as  all  defi- 
nitions must  be,  and  would  require  to  be  modined  with  reference 
to  each  particular  case.  Applving  that  law  to  the  present  case, 
he  thought  what  the  jury  bad  to  consider  was,  whether  the  evi- 
dence was  such  as  to  satisfy  them  that  at  the  time  the  act  was 
committed  by  the  prisoner  he  was  incapable  of  understanding  right 
from  wrong,  as  that  he  could  not  appreciate  the  nature  of 
the  act  he  was  committing.  Perhaps  it  would  be  going  too 
far  to  say  that  a  party  was  responsible  in  every  case  where  he 
had  a  glimmering  knowledge  of  what  was  right  and  wrong. 

In  cases  of  this  description,  there  was  one  cardinal  rule  which 
should  never  be  departed  from,  viz., — ^that  the  burden  of  proving 
innocence  rested  on  the  party  accused.  Every  man  committing 
an  outrage  on  the  person  or  property  of  another  must  be,  in  the 
first  instance,  taken  to  be  a  responsible  bein^.  Such  a  presump- 
tion was  necessary  for  the  security  of  mankind.  A  man  going 
about  the  world  marrying,  dealing  and  acting  as  if  he  were  sane. 
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must  be  presumed  to  be  sane  till  he  proves  the  contrary.  The 
question,  therefore,  for  the  jury  would  be,  not  wheuier  the 
prisoner  was  of  sound  mind,  but  whether  he  had  made  out  to  their 
satisfaction  that  he  was  not  of  sound  mind,  (a)  On  the  other 
hand,  however,  they  might  arriye  at  the  condudon,  ftom  the 
nature  of  his  conduct  and  acts  up  to  the  time  of  the  act  in  qoestioa 
or  shortly  preceding  it,  that  he  was  insane,  though  he  was  not 
capable  of  proving  it  by  positive  testimony,  as  such  was  the  nature 
of  the  mind,  that  it  might  be  one  minute  sane  and  the  next 
insane,  and,  therefore,  it  might  be  impossible  for  a  party  to  give 
positive  evidence  of  its  condition  at  the  particular  moment  in 
question. 

He  would  now,  with  a  view  to  enable  them  to  form  an  opinion 
on  this  subject,  direct  their  attention  to  the  evidence  as  to  the 
state  of  the  prisoner's  mind. 

After  going  through  the  evidence,  his  lordship  said,  he  con- 
fessed that  to  his  mind  the  evidence  carried  a  conviction  almost 
irresistible,  that  the  man  was  labouring  under  some  mental 
delusions.  So  many  people  could  not  be  all  so  deceived  as  to 
arrive  at  that  conclusion  without  some  good  grounds  for  it 
There  were  two  attorneys  at  Banbury,  the  superintendent  of  the 
Leamington  police,  Pearson  the  hair-dresser,  the  prisoner's  brother 
and  sister  an5  nephew,  and  a  comparative  stranger  from  London, 
all  agreeing  that  his  manner  and  conduct  left  an  impression  that 
he  was  not  right  in  his  mind.  A  question  asked  by  the  counsel 
for  the  prosecution  of  the  witnesses  for  the  prisoner,  namely, 
whether  they  thought  him  capable  of  judging  between  right  and 


(a)  In  the  case  of  R^,  t.  APNaugkUm  (10  O.  &  Fin.  200 ;  1  C.  &  K.  130),  refefred  te 
bj  Mr.  Baron  Bolfe,  the  following  qneetions  among  others  were  propounded  to  the  judges: — 

'*  What  are  the  proper  questions  to  be  submitted  to  the  joxy,  when  a  person  alleged  to  be 
afflicted  with  insane  delusion  respecting  one  or  more  particular  subjects  or  persons,  is  charged 
with  the  commission  of  a  crime  (murder  for  example),  and  insanity  is  set  up  as  a  defence?" 

**  In  what  terms  ought  the  question  to  be  left  to  the  jury  as  toi  the  priaonei's  state  of  micd 
at  the  time  when  the  act  was  committed?" 

To  these  two  que»tions  the  judges  returned  the  following  answer: — "That  the  jnxy  onght  to 
be  told  in  all  cases,  that  every  man  is  presumed  to  be  sane,  and  to  possess  a  sufficient  degree 
of  reason  to  be  responsible  for  his  crimes,  until  the  contrary  be  proved  to  their  satiafoctioB; 
and  that,  to  establish  a  defence  on  the  ground  of  insanity,  it  must  be  clearly  proved  that,  at  the 
time  of  the  committing  of  the  act,  the  party  accused  was  labouring  under  such  a  defect 
of  reason,  from  disease  of  the  mind  as  not  to  know  the  nature  and  quality  of  the  act  he  was 
doing,  or,  if  he  did  know  it,  that  he  did  not  know  he  was  doing  what  was  wrong.  The  mode 
of  putting  the  latter  part  of  this  question  to  the  juiy  on  these  occasions  has  generally  been, 
whether  the  accused,  at  the  time  of  doing  the  act,  knew  the  difference  between  right  and 
wrong,  which  mode,  though  rarely,  if  ever,  leading  to  any  mistake  with  the  jury,  is  not,  as  we 
conceive,  so  accurate  when  put  generally,  and  in  the  abstract,  as  when  put  to  the  party's 
knowledge  of  right  and  wrong  in  respect  to  the  very  act  he  is  charged.  If  the  question  were 
to  be  put  as  to  the  knowledge  of  the  accused  solely  and  exclusively  with  reference  to  the  law 
of  the  land,  it  might  tend  to  confound  the  jury,  by  inducing  them  to  believe  that  an  actual 
knowledge  of  the  law  of  the  land  was  essential  in  order  to  lead  to  a  conviction,  whereas  the 
law  is  administered  upon  the  principle  that  every  one  must  be  taken  conclusively  to  know  it, 
without  proof  that  he  does  know  it.  If  the  accused  was  conscious  that  the  act  was  one  whidi 
he  ought  not  to  do,  and  if  that  act  was  at  the  same  time  contrary  to  the  law  of  the  land,  be 
is  punishable;  and  the  UAual  course,  therefore,  has  been  to  leave  the  question  to  the  joy, 
whether  the  party  accused  had  a  sufficient  degree  of  reason  to  know  that  he  was  doii^  an  act 
that  was  wrong ;  and  this  course,  we  think  is  correct,  accompanied  with  such  obaerratioos  aad 
explanations  as  the  circumstances  of  each  particular  case  may  require."     [J.  E.  D.] 
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wrong,  seemed  to  him  to  be  very  irreleyant,  for  that  was  what 
no  witness  thought  of  or  was  prepared  to  answer ;  all  that  witnesses 
thought  of  was,  whether  or  not  a  person  was  in  his  senses,  and  the 
other  was  a  mere  technical  mode  of  expression  adopted  by  the 
judges.  It  was  possible  that  the  prisoner  was  feigning  madness, 
but  all  the  circumstances  showed  that  was  very  improbable.  The 
conclusion  then  seemed  irresistible  that  he  was  to  some  extent 
labouring  under  a  delusion,  but  he  quite  concurred  with  the 
counsel  for  the  prosecution  that  he  was  not  exempt  from  re- 
sponsibility, because  he  was  labouring  under  a  delusion  as  to  his 
property,  unless  that  had  the  effect  of  making  him  incapable  of 
understanding  the  wickedness  of  murdering  his  wife.  But  when 
that  was  the  question  they  had  to  consider  he  could  not  say  that 
it  was  altogether  immaterial  that  he  was  insane  on  one  point  only. 
Indeed,  his  insanity  on  that  point  might  guide  them  to  a  conclu- 
fflon  as  to  his  sanity  on  the  point  involved  in  this  case,  and,  in  this 
view  of  the  matter,  there  were  two  circumstances  detailed  in  the 
evidence  of  mreat  importance :  these  were,  the  want  of  motive 
for  the  commission  of  the  crime,  and  its  being  committed  under 
drcumstances  which  rendered  detection  almost  inevitable.  His 
Lordship,  after  going  through  the  parts  of  the  evidence  which 
supported  these  positions,  concluded  by  telling  the  jury  that  they 
could  come  to  no  other  conclusion  than  that  the  prisoner  had  taken 
away  the  life  of  his  wife,  and  that  this  was  murder,  unless  he 
fltttiafied  them  that  he  was  not  capable  at  the  time  of  appreciating 
his  acts. 

Verdict y  Not  guUtyy  on  the  ground  of  insanity. 
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QUEEN'S  BENCH  CHAMBER,  DUBLIN. 

December  16,  1849. 

(Before  Mr.  Justice  Moore.) 

Reg.  v.  Langley.  (a) 

Prisoner's  hail. 

A  prisoner  against  whom  a  bill  has  been  found  for  murder,  and  who  has 
applied  for,  and  obtained,  a  postponement  of  his  trial,  will  not  be 
admitted  to  baiL 

MCCARTHY,  Q.  C,  applied  to  have  the  traverser  admitted  to 
baiL     It  appeared  that  the  wife  of  the  traverser  had  died  sud- 

(a)  Reported  by  J.  OTlahaohan,  Esq.,  Barrister-atrLaw. 

VOL.  rv.  M 
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Bbo.  denlj  of  cholera ;  but,  unfortunately,  a  disagreement  had  arisen 
Lanolet.  ^tween  her  and  her  husband  a  few  days  prior  to  her  death,  and 
— -  '  the  traverser  in  a  passion  had  forced  her  to  leave  his  house.  An 
^^^m!~'  ii^quest  being  held  on  the  body,  the  jury  returned  a  verdict  of 
mioislauffhter ;  but  he  submitted  the  depositions  as  taken  by  the 
crown  did  not  sustain  this  finding.  Poison  was  said  to  have  been 
administered,  and  had  been  the  cause  of  her  death ;  the  stomach 
was  analyzed,  and  a  number  of  doctors  agreed  in  stating  no  trace 
whatever  of  poison  appeared.  Under  these  circumstances,  the 
traverser  surrendered  to  take  his  trial  in  Ma^  last,  but  the^rand 
jury  found  a  biU  against  him  charging  him  with  murder.  We  do 
not  know  on  what  evidence  this  bill  was  found.  If  nothing  more 
than  is  disclosed  in  the  face  of  the  depositions  before  the  crown,  it 
is  wholly  unsupported.  In  consequence  of  the  exdtement  pre- 
valent in  the  country,  the  traverserls  counsel  advised  him  to  apply 
for  a  postponement  of  his  trial,  and  the  crown  not  opposing  the 
application,  the  postponement  was  granted.  He  now  sought  to  be 
admitted  to  bail 

Baldwin,  Q.  C.  (for  the  crown),  opposed  the  application. — The 
trial  was  postponed  at  the  request  of  the  traverser.  The  crown 
was  ready  to  proceed  with  the  prosecution.  The  grand  jury  had 
found  an  indictment  for  the  capital  felony  althougn  the  coroner^s 
jury  had  only  found  one  for  mimslau^hter.  He  admitted  that  if 
this  finding  rested  alone  on  the  depositions,  it  would  not  be  satis- 
factory, but  it  did  not :  other  witnesses  had  been  examined  befise 
the  grand  jury. 

MooBB,  J. — ^My  difficulty  is  that  the  grand  jury  have  found 
bills  for  murder,  and  the  trial  was  postponed  at  the  instance  of  the 
prisoner.  It  is  at  hia  own  instigation  he  remains  in  custody  and 
ought  not  to  complain  of  it.     I  wiU  consider  what  can  be  done. 

McCarthy,  Q.  C. — There  are  affidavits  that  the  prisoner's  health 
is  very  bad,  and  much  prejudiced  by  the  confinement:  {Gra^i 
case.) 

At  a  subsequent  day  Moore,  J.,  refused  the  application. 
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COURT  OF  QUEEN'S  BENCH. 

(Before  the  Full  Court.) 

Easter  Term,  1848. 

April  20  and  27. 

Grace  v.  The  Lord  Bishop  of  Ossory.  (a) 

Fractice — Convicted  felon — Disability  of — Registrar  of  diocese — Removal 

of— Prohibition — EcclesiastiaU  Courts. 

The  Bishop  of  Ossory  having  instituted  proceedings  in  the  Ecclesiastical 
Court  to  remove  the  registrar  of  the  diocese  from  his  office  in  conse^ 
guence  of  his  having  been  convicted  of  forgery,  and  sentenced  to  trans- 
portatioHy  the  registrar  moved  for  a  prohibition  to  restrain  the 
bishop  from  proceeding  against  him  in  the  Ecclesiastical  Court. 

The  court  reused  to  grant  the  writ,  holding,  first,  that  the  registrar  being 
a  eomvicted felon,  wtu  therefore  disqualified  from  making  the  applica^ 
tiom;  and  secondly,  that  even  if  it  were  not  so,  the  bishop  W€U  justified 
inproceeding  by  suU  m  Oie  Ecclesiastical  Court  to  deprive  him  of  his 
office. 

ON  the  26th  of  January  a  conditional  order  had  been  obtained 
on  the  part  of  William  Grace^  registrar  of  the  diocese  of 
Ossory,  for  a  prohibition  to  restrain  the  lord  bishop  of  the  diocese 
from  proceeding  in  a  suit  in  the  Ecclesiastical  Court  to  remove 
Grace  from  his  oflSce.  Grace  had  appointed  a  deputy  in  October, 
1846,  and  in  the  November  following  proceedings  were  taken  to 
remove  him  from  the  office.  The  affidavit  of  the  bishop  stated 
that  the  applicant  had  been  convicted  of  several  acts  of  forgery, 
and  had  been  sentenced  to  seven  years'  transportation,  and  that 
inasmuch  as  the  office  of  registrar  of  a  diocese  was  one  of  great 
trust  and  confidence,  the  person  holding  it  being  entrusted  with 
the  care  of  all  the  public  records  of  the  diocese,  the  applicant  could 
not  properly  be  continued  in  the  office. 

Gayer y  Q.  C.  (with  whom  were  F.  A.  Fitzgerald  and  E.  Pennefather\ 
now  showed  cause  against  the  conditional  order. — I  fully  admit 
that  the  applicant  is  not  removable  from  his  office  at  the  mere  will 
and  pleasure  of  the  bishop  or  any  other  person,  unless  clear  cause 
exists  for  his  removal^  but  I  contend  that  he  is  removable  in  any 
<^^  where  the  ecclesiastical  jud^e,  whose  officer  he  is,  considers 
that  there  is  sufficient  cause, — subject,  of  course,  to  appeal  to  the 
Metropolitan  Court,  and  ultimately  to  the  Court  of  Delegates.    It 

(a)  Bcported  by  W.  St.  Leoeb  Babc<gton,  Esq.,  Barmt«r-at-Law. 

M   9. 
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Grace       jigg  j^^ji  decided,  upon  the  highest  authority,  that  the  office  of 

Lord  Bishop  registrar  of  a  diocese,  though  in  some  respects  connected  with  the 

OP  ossoRT.    bishop  in  his  personal  capacity,  is  considered  as  an  office  connected 

Practice^    with  the  administration  of  justice  in  the  Ecclesiastical  Courts,  and 

^TI^***     that  brings  the  case  within  the  general  principle  that  CTcry  court 

has  a  discretionary  power  over  its  own  officers,  to  prevent  injury 

to  the  public  and  disgrace  to  the  court  itself,  by  reason  of  any 

misconduct  on  the  part  of  its  officers.     This  has  been  estaUisbed 

as  earlv  as  Dr,  Trevors  case  (Cro.  Jac  269) ;  Lake  v.  Prigetm 

(Nels.  ^p.  27.)     In  the  recent  case  of  Master  LmdCs  Clerk 

(I  Phillips,  661),  the  Master  of  the  Rolls  in  England  observes,  that 

each  court  of  justice  had  a  general  power  over  its  own  c^oera  to 

remove  them  where  guilty  of  misconduct.      So  also,  in  Kenmed^s 

case  (7  Ir.  Law  B.  225),  in  which  the  question  was  as  to  the  right 

of  the  chief  justice  of  the  Common  Pleas  to  remove  the  eric*-  of  the 

court 

Jachson^  J,  said,  that  there  was  no  doubt  that  the  court  hid 
the  power  to  inquire  into  the  conduct  of  its  officers,  and  punish 
them  if  necessary,  and  that  such  a  jurisdiction  was  inherent  in  every 
court :  (Bac.  Abr.  211,  "  Office,**  M.)  No  doubt  the  office  held  by 
Grace  is  an  office  for  life,  and  also  of  a  temporal  character,  but 
it  would  be  monstrous  to  hold  that,  having  been  transported  as  a 
felon,  he  could  still  hold  the  office.  If  the  crime  of  which  he  had 
been  convicted  had  been  committed  in  his  office  as  r^strar,  there 
could  be  no  question  that  the  bishop  might  remove  him  at  once,  he 
would  have  forfeited  it  ipso  facto,  and  the  proper  course  would  have 
been  for  the  bishop  to  appoint  another :  (  The  Earl  of  Shrewsbwnfs 
casCy  9  Coke,  50 ;  Vaux  v.  Jefferin,  2  Dyer,  114,  b.)  But  it  is  in 
consequence  of  its  having  been  committed  in  a  different  capad^ 
that  it  became  necessary  to  institute  proceedings,  in  order  that  the 
party  might  have  an  opportunity  of  explaining  his  conduct,  and 
settii^  up  a  defence,  if  possible:  {Reg,  v.  Smith,  5  Q.  B.  621 ;  Suttoii*s 
case,  Cro.  Car.  65,  and  Godb.  390.)  The  only  case  going  to  shake 
the  authority  of  Sutton^s  case,  is  Jones  v.  The  Bishop  of  IJandaff{\ 
Mod.  27),  but  the  court  wiU  find,  from  the  observation  of  Eyre,  J., 
that  the  argument  is  based  on  the  supposition  that  Suiton^s  ease 
was  not  decided  by  a  proper  court,  but  by  the  Star  Chamber,  which 
mistake,  perhaps,  arose  irom  its  being  reported  in  Cro.  Car.,  next 
to  a  report  of  a  case  in  the  Star  Chamber,  and  so  far  from  over- 
ruling Stitton^s  case,  no  decision  was  given  in  The  Bishop  of 
JUandaffs  case,  the  end  of  it  \8  *^  adjoumatur  :^  (Comberbach,  305.) 
R.\.  Warren  (Cowp.  370);  Searle's  case  (Hob.  121);  Sladeri. 
Smalldrooke  (1  Lev.  138 ;  Fitz.  Nat.  Br.  189) ;  Toicnsend  v.  Thorpe 
2  Ld.  BajTn.  1507) ;  Peat  v.  Birr  (Fit^  272) ;  Newcomb  v.  Higgs 
'Fitzg.  189) ;  Rex  v.  Bridges  (1  M.  &  W.  145^  were  also  cited  or 
referred  to. 

Sir  Thomas  Staples,  Q.  C,  and  Darley,  with  whom  was  W^  Wood- 
roffe. — The  plaintiff  is  entitled  to  a  prohibition,  the  office  of  r^istrar 
is  a  ministerial  office,  and  may  be  discharged  bv  deputy  (7  Bacoo's 
Abr.  153 ;  2  RoUe's  Abr.  285,  plac.  37 ;  1 6  Vin.'  554.)     It  is  a  free- 
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hold  office^  and  the  Ecclesiastical  Court  cannot  remove  a  person       Guacb 
from  a  freehold  office.     The  case  of  Jones  v.  The  Bishop  of  Llandaff  loed  Bwhop 
^4  Mod.  28),  cited  at  the  other  side,  and  also  to  be  found  in    of  Ossokt. 
Comberbach  Rep.  305  {nom.  Jones  v.  The  Bishop  of  St,  Asaph),  is     Prcietice— 
in  our  favour.    [Blackburne,  C.  J. — But  remember  that  there     Convicted 
was  no  decision  in  that  case.]   As  to  Sutton^s  case^  which  has  been       ^     ' 
relied  on,  it  is  also  reported  in  Noy.  91,  and  from  the  reasons 
assigned  for  the  decision,  it  is  clearly  to  be  distinguished  from 
the  present  case.     It  was  the  case  of  a  proceeding  before  ecclesi- 
astioEd  commissioners  {^inst  Sutton,  for  taking  on  him  the  office 
of  Chancellor  of  the  Diocese  of  Gloucester,  without  being  suffi- 
ciently learned  in  the  canon  and  civil  law.     In  fVebb's  case  (8  Rep. 
475),  it  is  said  that  the  proceedings  in  the  Admiralty  Court  ^^  be 
according  to  the  civil  law,  vet  the  offices  are  determinable  by  the 
common  law,  so  of  a  register  of  the  consistory  of  a  bishop," 
(Brook's  Abr.  tit.  "Grants,"  134  ib,)     The  only  case  at  all  in  the 
plaintifTs  favour  is  Townserufs  case  (2  Ld.  Raym.  1507),  and  that 
case  has  been  doubted.     [Blackburne,  C.  J. — Suppose  an  officer 
is  guilty  of  some  misprision  or  neglect,  how  is  the  court  to  act?]  By 
the  express  words  of  the  patent,  Mr.  Grace  is  authorized  to  appoint 
a  deputy.     [Blackburne,  C.  J. — He  may  appoint  a  deputy,  but 
he  is  still  the  principal.]     Unless  there  has  been  a  forfeiture  of 
this  office,  there  can  be  no  removal  by  th^  Ecclesiastical  Court. 
[Crampton,  J. — Suppose  the  party  became  a  lunatic,  and  could 
not  perform  the  duties  of  the  office,  would  you  say  that  the  court 
has  no  power  to  remove  him,  because  the  incapacity  has  grown  up 
after  the  appointment?]     The  registrars  in  Dublin  are  appointed 
by  patent,  and  they  invariably  appoint  a  deputy:  {Curlers  case, 
11  Coke,  4.) 

Francis  Fitzgerald^  in  reply. — By  law,  a  man  convicted  of 
felony  is  ever  after  infamous,  can  it  then  be  the  law  that  he  can 
hold  such  an  office?  Formerly,  such  a  man  could  not  be  a  witness; 
here  the  testimony  of  the  applicant,  as  regards  records,  may  be 
requisite,  and  though  his  disaoility  as  a  witness  is  now  removed, 
still  there  must  have  been  formerly  a  power  of  removal  somewhere, 
and  they  have  not,  on  the  other  side,  shown  where  the  power  of 
removal  is.  The  suit  in  the  Ecclesiastical  Court  involves  no  ques- 
tion belonging  to  the  Temporal  Court,  it  is  a  question  belonging 
to  the  Civil  Court  alone,  and  therefore  in  this  court  the  case  of  a 
parish  clerk  is  in  point.  A  parish  clerk  is  a  temporal  officer,  yet 
this  court  will  not  interfere  to  prevent  his  removal :  {Ex  parte 
Bullock,  14  Ves.  sen.  452.) 

Cur,  adv.  vult. 

Judgment. 

Blackburne,  C.  J. — This  is  an  application  by  the  registrar  of  Judgment, 
the  diocese  of  Ossory,  for  a  prohibition  to  stop  the  proceedings  in 
the  Ecclesiastical  Court,  by  which  it  is  sought  to  remove  him  from 
Iris  office.     The  proceedings  have  been  instituted  by  the  Bishop, 
m  consequence  of  Mr.  Grace  having  been  convicted  of  forgery. 
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G&ACB      ^nd  sentenced  to  transportation  for  seven  years.     Two  questions 

LoKD  Bishop  have  been  raised  during  the  argument,  one  of  them  suggested  by 

OP  OssoBY.   the  court;   and  the  first  is — can  a  convicted  felon  be  allowed  to 

Practice—    m&ke  such  an  application?    The  court  are  all  of  opinion  that  he 

^"^^^     cannot;  my  brother  Penin  has  supplied  two  authorities  upon  this 

-^  point,  which  bear  directly  on  the  question :   Sir  John  Savage's  case 

(2  Dyer,  151 ;  and  Ca  Lit  130),  where  it  is  laid  down,  that  "  every 
person  that  is  attainted  of  high  treason,  petty  treason  or  felony,  is 
disabled  to  bring  any  action;  for  he  is  eztra  legem  positits,  and  is 
account^  civiliter  martutts;^  and  in  accordance  with  this  authority 
is  the  case  of  Ex  parte  Bullock  (1  Taunt.  71),  where  Bullock,  having 
been  convicted  of  felony,  and  sentenced  to  death.  Lord  Eldon  held 
that,  being  attainted  of  felony,  his  dvil  rights  had  ceased,  and  he 
could  not  bring  a  petition  to  supersede  a  commission  of  bank- 
ruptcy. (6)  It  is  said,  however,  that  there  is  no  attainder,  because 
the  felony  is  not  punishable  with  death :  there  is  no  authority  for 
this  position,  as  Patteson,  J.  observes  in  Gray  v.  The  Queen  (11 
CI.  &  Fin.  437),  *^  at  common  law  all  felonies  were  capital,"  so 
the  attainder  must  attach  when  the  crime  was  made  a  felony, 
though  it  was  not  punishable  capitally.  And,  with  reference  to 
the  second  question,  it  has  not  been  suggested  that  there  is  any 
other  tribunal  to  which  the  matter  could  be  referred,  and  the  court 
are  of  opinion,  that  the  proceedings  to  remove  the  officer  of  the 
bishop  can  be  carried  on  in  the  Ecclesiastical  Court,  after  the 
officer  has  been  convicted  of  felony,  and  rendered  unable  to  dis- 
charge the  duties  of  his  office,  and  it  would  be  a  public  scandal  and 
disgrace  if  the  law  were  to  be  otherwise ;  if  we  required  authority 
for  our  rule,  it  would  be  sustained  by  the  cases  of  Towntend  v. 
Thorpe{2  LdBayuL  1507);  and  Sir  John  Savage's  case  {2  Dy.  151.) 
Cbampton,  Pebrin,  and  Moore,  JJ.,  concurred  in  the  judg- 
ment pronounced. 

Cause  showny  allowed  urith  costs. 

(6)  And  stealao  thecase  of  BnUock  t.  Dodt  (2  B.  &  Aid.  25S— 275.) 
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HOME  CIRCUIT. 

Herts  Lent  Assizes. 

February  28,  1850. 

(Before  Mr.  Justice  Maule.) 

Reg.  v.  Josiah  Crouch,  (a) 

Evidence  of  handwriiing-^^Expert  witness, 

A  policeman  who  has  only  once  seen  a  prisoner  writCy  and  that  since 
suspicion  has  been  excited  against  him  with  reference  to  the  charge 
upon  which  he  is  tried,  and  upon  an  opportunity  tahen  by  Uie 
policeman  with  the  view  of  being  able  to  speak  to  his  handwriting,  is 
not  an  admissible  witness  to  prove  that  a  document,  the  foundation  of 
the  charge  against  the  prisoner,  is  in  the  prisoner's  handwriting, 

THE  prisoner  was  indicted  for  feloniously  sending  a  letter  to 
Thomas  Souths  threatening  to  bum  and  destroy  his  house^ 
bams,  &C., — under  stat  10  &  11  Vict  c.  66,  s.  1.  It  was  proved 
that  a  letter,  such  as  described  in  the  indictment,  had  been 
received  by  the  prosecutor,  who  lived  at  Hoddesdon,  in  Hertford- 
shire. To  prove  that  the  letter,  the  subject  of  the  indictment, 
was  the  handwriting  of  the  prisoner,  a  policeman  was  called 
who  had  known  the  prisoner  previously,  out  had  no  previous 
knowledge  of  his  handwriting  until  he  was  sent  by  his  inspector 
after  the  letter  had  been  received,  and  suspicions  were  aroused, 
to  pay  the  prisoner  some  money  owing  to  hmi  from  the  witness, 
and  with  directions  to  procure  a  receipt  from  him,  that  he  might 
see  him  write  and  be  able  to  speak  to  his  handwriting.  The 
witness  acted  according  to  these  durections,  and  it  was  proposed  to 
ask  him  his  belief  as  to  the  handwriting  of  the  letter  in  question. 

T,  Chambers  (for  the  prisoner)  objected  that  this  evidence  was 
inadmissible,  and  relied  upon  the  Fitzwalter  Peerage  case:  HO  CI. 
&  Fin.  193;  Taylor  on  Evidence,  1223.)  It  appears  that  m  that 
case  it  became  necessary  to  show  that  a  family  pedigree,  produced 
&om  the  proper  custody,  and  purporting  to  have  been  made  nearly 
a  century  ago  by  an  ancestor  of  the  claimant,  was  in  fact  written 
by  him.  An  inspector  of  official  correspondence  was  called  as  a 
witness,  who  stated  that  he  had  examined  the  signatures  attached 
to  two  or  three  documents,  which  were  admitted  to  have  been 
executed  by  the  same  ancestor,  that  they  were  written  in  a 
remarkable  character,  and  that  his  mind  was  so  impressed  with 

(a)  Reported  by  Paul  Parmell,  Esq.,  Barrister-at-Law. 
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Kbo*        that  character  as  to  enable  him,  without  immediate  oomparison, 
JosTAH      to  say  whether  any  other  docmnent  was  or  was  not  in  the  hand- 
C&ovcH.      writing  of  the  same  person.     It  was  objected  that  this  witness  had 
Evidence—    gained  his  knowledge  of  the  handwriting,  not  fix)m  a  ooorse  of 
Handwriting,  business  like  the  solicitor  or  steward  of  a  paurty,  but  fix)m  studying 
the  signatures  for  the  express  purpose  of  speaking  to  the  identity 
of   the  writer.      The  Lord   Chancellor  (Cottenham)  and   Lord 
Brougham  were  clearly  of  opinion  that  the  testimony  was  inad- 
missible. 

Rodwell  (for  the  prosecution)  combated  the  authority  of  this 
case,  and  relied  upon  the  earlier  decisions  and  the  language  of  the 
text-books. 

Maule,  J.,  rejected  the  evidence.  He  said,  ''  knowledge  so 
obtained,  that  is  to  say,  for  such  a  specific  purpose,  and  under 
such  a  bias,  is  not  such  as  to  make  a  man  admissible  as  a  qmad- 
expert  witness.  He  does  not  come  to  speak  to  a  fact,  but  as  a 
witness  of  skill,  to  give  his  judgment  upon  a  particular  questi<m. 
The  only  means  he  nas  had  of  acquiring  a  capability  to  form  such 
judgment  are  not  such  as  to  make  him  a  competent  witness  in 
that  particular." 

Verdict  y  Not  guHiy, 


HOME  CIRCUIT. 

Ess£x  Lent  Assizes. 

March  8,  1850. 

(Before  Chief  Justice  Wilde.) 

Reg.  v.  Benjamin  Pettit.  (a) 

Evidence-^-Inducement. 

A  st€Ltement  elicited  from  a  prisoner  hy  questions  put  to  him  without  omi/ 
previous  caution  by  a  nuigistraiCy  be/ore  whom  he  is  brought  in 
custody  upon  a  criminal  charge^  is  not  admissible  against  him  in 
evidence  at  his  trial. 

THE  prisoner  was  indicted  for  the  wilful  murder  of  William 
Campling,  by  shooting  him  at  Safiron  Walden,  in  this  county- 
It  appeared  that  vYilliam  Campling  was  shot  and  killed  in  Sa£BnoD 
Walden,  about  nine  o'clock  upon  the  evening  of  November  7th, 
1849.  On  the  same  night,  at  about  eleven  o'clock,  the  prisoner 
was  apprehended  upon  tliis  charge,  and  was  taken  immediately  in 
custody  before  the  magistrates  of  the  borough  of  Safiron  Walden, 

(a)  Reported  by  Paul  Parnell,  Esq.,  Barrister-at-Law. 
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who  assembled  for  that  purpose.  The  clerk  to  the  magistrates 
was  not  present)  but  his  brother^  an  appraiser  in  the  town,  took 
notes  of  what  passed,  which  notes  were  not  signed  by  the  prisoner, 
nor  by  the  magistrates,  nor  by  anybody  else.  The  prisoner  was 
asked  one  or  two  questions  by  the  magistrates,  to  which  he  gave 
certain  answers,  after  which  he  was  remanded,  being  left  in  the 
custody  of  the  constables  who  had  apprehended  hun.  It  was 
proposed,  upon  the  part  of  the  prosecution,  to  put  these  questions 
and  answers  in  evidence. 

T.  Chambers  and  Pamell  (for  the  prisoner")  objected  that  this 
evidence  was  inadmissible.  The  magistrates  nad  no  right,  under 
any  circumstances,  to  put  questions  to  a  prisoner.  Their  position 
and  authority  would  necessarily  exercise  an  undue  force  in  com- 
pelling him  to  answer.  Further,  the  magistrates  are  tied  down 
oy  stat.  11  &  12  Vict,  c  42,  ss.  17,  18,  to  a  particular  mode  of 
procedure,  from  which  they  cannot  deviate.  In  that  mode  of 
procedure  one  of  the  most  important  particulars  is  the  caution  to 
a  prisoner  before  he  makes  any  statement:  i^Reg.  v.  Kimber^  3  Cox 
Cr.  Cases,  224.) 

IL  Gumey  and  Johnson  for  the  prosecution. — This  matter  is 
within  the  proviso  to  sect.  18  of  stat.  1 1  &  12  Vict,  c  42  :  *^  Pro- 
vided, nevertheless,  that  nothing  herein  enacted  or  contained  shall 
prevent  the  prosecutor  in  any  case  from  giving  in  evidence  any 
admission,  or  confession,  or  other  statement  of  the  person  accused 
or  charged,  made  at  any  time  which  by  law  would  be  admissible 
against  such  person.''  It  may  be  the  subject  of  remark  to  the 
jury  where  magistrates  have  so  acted,  but  a  statement  of  the 
prisoner^  whether  to  an  ordinary  witness,  a  policeman,  or  a 
magistrate^  is  not  to  be  excluded  upon  the  mere  ground  of  its 
having  been  elicited  by  a  question. 

T.  Chambers^  in  reply. — To  interrogate  a  prisoner  is  a  mode  of 
trial  utterly  inadmissible  before  judges  of  Oyer  and  Terminer 
and  Gaol  Delivery,  and  therefore  stul  more  objectionable  before 
ordinary  justices  of  the  peace. 

Wilde,  C.  J. — I  think  I  ought  not  to  receive  this  evidence, 
and  I  reject  it  upon  the  general  ground  that  magistrates  have  no 
right  to  put  questions  to  a  prisoner  with  reference  to  any  matters 
having  a  bearing  upon  the  charge  upon  which  he  is  brought 
before  them.  The  law  is  so  extremely  cautious  in  guarding 
against  anything  like  torture,  that  it  extends  a  similar  principle 
to  every  case  where  a  man  is  not  a  free  agent  in  meeting  an 
inquiry.  If  this  sort  of  examination  be  admitted  in  evidence,  it 
is  hard  to  say  where  it  might  stop.  A  person  in  custody,  or  in 
other  imprisonment,  questioned  by  a  magistrate,  who  has  power 
to  commit  him  and  power  to  release  him,  might  think  himself 
bound  to  answer  for  fear  of  being  sent  to  gaol.  The  mind  in 
such  a  case  would  be  likely  to  be  affected  by  the  very  influences 
which  render  the  statements  of  accused  persons  inadmissible. 

The  evidence  was  accordingly  rejected. 

Verdict  J  Not  guilty. 


Bbg. 

r. 

Bekjamin 

Pbttit. 

Evidence — 
Prisoner's 
statement^ 
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HOME  CIRCUIT. 

E^ENT  Lent  Assizes. 

March  19,  1850. 

(Before  Mr.  Justice  Maule.) 

Reg.  v.  Robert  Miller,  {a) 

Practice — Depositions. 

The  deposition  of  a  witness  absent  from  iUnesSy  to  be  admissible  under 
Stat,  11  4"  12  Pict.  c,  42,  s,  17,  mttst  be  regular y  and  appear  to  have 
been  regularly  taken  upon  the  face  thereof  and  cannot  be  proved  bif 
extraneous  evidence  to  have  been  properly  tahen  in  fact 

THE  prisoner,  Robert  Miller,  was  indicted  for  burglary  in  the 
house  of  Thomas  Allchin^  in  the  parish  of  Dartford,  and 
stealing  a  quantity  of  silver  and  copper  coin,  which  were  specified, 
amounting  to  42.  8«.,  the  moneys  of  the  said  Thomas  AUcmn. 

It  was  proved  that  the  prosecutor,  who  had  been  examined  before 
the  magistrate  at  Dartford  at  the  time  when  the  prisoner  was  c(Hn- 
mitted  for  trial,  was  so  ill  as  to  be  unable  to  travel,  and  it  was  pro- 
posed by  Rose^  for  the  prosecution,  to  put  his  deposition  in  evidence. 

The  deposition  was  m  the  foUowingform: — 

Kent,  to  wit. — The  examination  of  Thomas  Allchin,  of  the  parish 
of  Dartford,  taken  on  oath,  this  4th  day  of  February,  in  the  year  of 
our  Lord  1850,  at  Dartford,  in  the  county  aforesaid,  before  us, 
of  Her  Majesty's  justices  of  the  peace  for  the  said  county, 
in  the  presence  and  hearing  of  Robert  Miller,  who  is  charged  tins 
day  before  us,  &a  [Then  followed  the  statement  of  the  charge  on 
which  he  was  committed]. 

This  deponent,  Thomas  Allchin,  on  his  oath  saith,  &c.  [Then 
followed  his  deposition.] 

This  examination  was  taken  before  us,  in  the  presence  of  the 
prisoner,  at  Dartford,  on  the  day  and  year  first  above-mentioned. 

Hugh  Johnston. 

Maule,  J.  was  of  opinion  that  this  document  was  inadmissible 
under  stat.  11  &  12  Vict,  c  42,  s.  17,  inasmuch  as  it  did  not 
purport  to  be  signed  by,  or  to  have  been  taken  before,  any  justice 
of  the  peace  for  the  county  in  which  the  prisoner  was  examined 
and  committed  for  trial 

Ros€y  for  the  prosecution,  offered  to  show  that  Hugh  Johnston, 
whose  name  was  signed  to  the  deposition,  was  a  magistrate,  and 
acting  as  such  when  the  examination  was  taken;  but 

(a)  Reported  by  Paul  Parmbll,  Esq.,  Barrister-ai-Law. 
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Maule^  J.  said  that  such  proof  would  not  make  the  deposition        ^o- 
purport  to  be  signed  otherwise  than  it  did  purport,  and  rejected      robbkt 
the  evidence.  Millbb. 

The  prisoner  was  undefended. 

Verdict,  Nat  guilty. 


HOME  CIRCUIT. 

Kent  Lent  Assizes. 

March  25,  1850. 

(Before  Mr.  Justice  Maule.) 

Reg.  t?.  Oeobge  Kipps.  (a) 

Abduction — ^9  Geo,  4,  c.  31,  5.  20. 

li  is  no  answer  to  an  indictment  under  stat  9  Geo.  4,  c,  31,  s.  20yfor 
taking  away  a  girl  under  the  age  of  sixteen  years^  to  show  that  the  girl 
alleged  to  be  abducted  went  voluntarily  from  her  home  in  consequence 
^  the  persuasions  of  the  prisoner,  to  a  place  at  some  distance,  where  she 
met  the  prisoner,  and  whence  she  went  away  with  him  without  any 
reluctance, 

Semble,  the  marginal  abstract  of  Heg,  v.  Meadows  (1  Car.  h  K.  399),  is 
not  law. 

THE  prisoner  was  indicted  under  the  stat.  9  Geo.  4,  c  31,  s.  20, 
for  abduction,  in  taking  away  one  Charlotte  Jefiery,  a  girl 
of  the  age  of  fifteen  years,  out  of  the  possession  and  against  the 
will  of  William  Jelfery,  her  father.  In  the  second  count  the 
offence  was  laid  to  consist  in  taking  Charlotte  Jeffery,  out  of  the 
possession  and  against  the  will  of  Sarah  Jeffery,  her  mother,  and 
m  the  tlurd  count  the  girl  was  alleged  to  have  oeen  taken  out  of 
the  possession  and  against  the  will  of  both,  WiUiam  and  Sarah,  the 
&ther  and  mother  of  the  girL 

It  appeared  by  the  evidence  that  the  ^rl,  Charlotte  Jeffery,  was 
between  fifteen  and  sixteen  years  of  age,  that  the  defendant  was  a 
married  man  of  about  forty  years  of  age,  who  had  for  several 
months  corresponded  with  the  girl,  and  paid  her  the  attentions  of 
a  lover,  and  had  endeavoured  to  persuade  her  to  leave  her  home, 
where  she  was  living  with  her  father  and  mother,  and  go  away 
with  him.  He  ultimately  prevailed  upon  her,  and  made  an  en- 
gagement with  her  to  meet  him  on  Sunday  evening,  the  18th  of 
November,  at  the  churchyard  gate  of  the  church  of  the  viUage,  where 
they  were  both  living,  wluch  accordingly  she  did,  when  they  both  left 
the  village  together.  The  appointment  for  this  meeting  had  been 
made  by  mutual  consent  some  days  previously.     The  girl  took 

(a)  Reported  by  Paul  Pabmbll,  Esq.,  Barrister-ai-Law. 


a< 


168  CRIMINAL  LAW   CASES. 

^o*        with  her  a  bundle  of  clothes  and  a  little  monej.     After  cohabiting 

GBokoB      with  the  prisoner  two  or  three  days,  she  was  found  with  him  by 

KiPFs.       her  friends  at  Sheemess,  a  place  at  a  considerable  distance  from 

Abductum^   where  the  girl  and  the  prisoner  had  previously  lived.     There  was 

9  Geo,  4,  c.  31,  no  Suggestion  of  any  force  or  fraud  used  by  the  prisoner  in  inducing 

'•  20.        fj^Q  gijj  to  consent  to  elope  with  him. 

Campbell  for  the  prisoner,  submitted  that  there  was  no  '^  takmg 
away"  of  the  girl  by  the  prisoner  within  the  meaning  of  the  act  of 
Parliament.  It  appeared  that  she  voluntarily  went  to  meet  him, 
and  of  her  own  free  will  eloped  with  him.  In  Beff,  v.  Meadom 
(I  Car.  &  Kir.  399),  Parke  B.  and  Coleridge,  J.  held,  that  where 
the  girl  went  away  voluntarily  with  the  prisoner,  having  been  met 
in  the  road,  and  not  going  immediately  from  her  home,  the  case 
was  not  within  the  statute. 

Deedes  for  the  prosecution. — The  marginal  note  of  that  case  is 
inconsistent  with  Beff,  v.  Robins  (1  Car.  &  Kir.  456.)  Besides, 
there  is  nothing  in  the  language  of  the  statute  to  require  such  a 
forced  construction.  In  Beff.  v.  Bistoell  (2  Cox.  Crim.  Cas.  279), 
the  girl  quitted  the  house  with  the  prisoner  in  consequence  of  a 
)roposition  to  elope  which  emanated  from  the  girl  herself,  after  a 
leclaration  by  her  to  him  that  she  would  leave  the  house  alone,  yet 
it  was  held  that  the  prisoner  was  properly  convicted  of  abduction. 
Campbell,  in  reply. — There,  there  was  a  taking  from  the  house; 
here,  there  is  no  taking  from  anywhere.  They  meet  in  the  street 
and  go  off  together. 

Maule,  J. — If  the  construction  apparently  put  upon  the  statute 
in  Beg.  v.  Meadows  be  the  right  construction,  the  act  can  hardly 
ever  be  violated,  except  in  the  case  of  children  in  arms.  It  rarely 
or  never  happens  that  the  abductor  carries  away  a  girl  of  fourteen 
or  fifteen  in  his  arms,  or  upon  his  back,  so  that  such  an  interpre- 
tation would  make  the  statute  inoperative.  The  law  throws  a 
protection  about  young  persons  of  the  sex  and  within  the  age 
specified  by  the  statute.  It  has  been  determined  by  the  L^islature 
that  at  that  a^e  young  females  are  not  able  to  protect  themselves, 
or  give  any  bin(ung  consent  to  a  matter  of  this  description.  It  is 
therefore  quite  immaterial  whether  the  girl  abduct^  consent  or 
not ;  if  her  family,  that  is  to  say,  those  who  under  the  statute  may 
lawfully  have  tne  possession  and  control  over  her,  do  not  consent 
to  her  aeparture,  the  offence  is  completed,  (b)       Verdict,  Guilty. 

Sentence,  Two  years  imprisonment:  to  pay 
a  fine  of  501,,  and  to  be  further  imprisoned 
till  the  fine  be  paid, 

(6)  The  real  facts  of  the  case  of  Reg.  v.  Meadows  (1  Car.  &  Kir.  399)  do  not  warrant  tbe 
marginal  note.  The  defendant  there,  Maiy  Ann  Meadows,  was  a  girl  who  had  formerij  been 
a  school-fellow  of  Allen,  the  girl  alleged  to  have  been  abdncted,  and  was  probably  veiy  fittle 
older  than  Allen  herself.  Allen  was  ont  at  service,  and  had  beeik  sent  npon  an  errand  bj  bar 
mistress,  Mrs.  Tombs.  As  she  was  returning  she  met  Mary  Ann  Meadows,  who  propoaed  to 
her  to  accompany  her  to  London,  upon  a  representation  that  Mrs.  Meadows,  her  mother,  wanted 
a  servant  and  would  engage  her.  They  both  then  went  away  together  at  oom.  If  this  bsd 
been  held  to  be  abduction,  any  two  school-girls  pUying  truant  in  company  might  have  btco 
indicted  respectively,  each  for  abducting  the  other. 
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HOME  CIBCUIT. 

Kent  Lent  Assizes. 

Monday,  March  25,    1850. 

(Before  Mr.  Justice  Maule.) 

Keg.  v.  James  Tafps.  (a) 

Embezzlement — Benefit  Society. 

A  member  of,  and  secretary  to,  a  benefit  society,  deriving  a  per  centage 
from  the  funds  of  the  society,  received,  in  the  course  of  his  duty,  certain 
moneys  from  the  members  of  the  society,  which  it  was  his  duty  to  pay 
into  an  account  in  the  savings  bank,  kept  in  the  names  of  certain  other 
members  of  the  society.  Instead  of  paying  the  money  into  the  bank^  he 
appropriated  it. 
Heldy  that  he  could  not  be  convicted  of  embezzling  the  money  upon  an 
indictment  charging  him  to  be  the  servant  of  *^A.  B.  and  oihers^  and 
laying  the  money  to  be  that  of  **A.B,  and  others,'*  A,  B,  being  an 
ordinary  member  of  the  society. 

JAMES  TAFFS  was  indicted  for  embezzlement.  The  Ist 
count  of  the  indictment  alleged  that,  upon  the  27th  of  June, 
A.  D.  I849«  the  prisoner  was  clerk  and  servant  to  James  Dean  and 
others,  and,  bein^  such  servant,  feloniously  did  embezzle  the  sum 
of  70/.  which  he  nad  received  on  account  of  his  said  masters.  The 
2nd  count  charged  him  in  the  same  manner  with  an  embezzlement  of 
the  sum  of  6«.  %d.  within  six  months  of  the  committing  of  the  felon j 
in  the  Ist  count  mentioned.  The  3rd  count  charged  a  larceny 
of  70  sovereigns,  140  half-sovereigns,  &c.  &c.  (descnbing  the  coin 
requisite  to  make  up  the  sum  of  70/.  in  every  possible  manner),  the 
moneys  of  James  Dean  and  others.  The  4th  count  was  similar 
with  reference  to  a  sum  of  6«.  8c/. 

It  appeared  that  James  Dean,  the  prisoner,  and  a  ^eat  many 
other  persons,  were  members  of  "  The  United  KentiSi  Brothers 
Benefit  Society^"  holden  at  Chatham,  in  Kent  The  prisoner  was 
employed  as  secretary  to  the  society,  and  it  was  his  duty,  as  such, 
to  receive  and  pay  into  the  savings  bank,  or  deposit  in  the  box  of 
the  society,  all  the  subscriptions,  fines  and  other  payments  of 
members  of  the  society.  The  society  was  unenrolled,  and  there  were 
no  trustees.  James  Dean  was  an  ordinary  member  of  the  society. 
The  prisoner  received,  as  a  remuneration  for  doing  the  work  of 

(a)  Reported  by  Pacl  Parnei^l,  Esq.,  Barrister- at-Law. 
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Bbo.        secretary,  2d.  per  head  per  quarter,  upon  every  member  of  tke 
James^'tapps.  society,  including  himself. 

—  The  account  was  kept  in  the  savings  bank  in  two  books,  and 

Ben^^»ae^y,  ^^^  Separate  accounts,  each  in  the  name  of  four  different  memben^ 
who  were  called  the  stewards  for  the  year,  as  depositors,  and  who 
were  changed  from  time  to  time.  Of  the  stewards  for  the  year, 
four  served  for  each  six  months,  and  it  was  their  doty,  at  the 
monthly  meetings,  which  were  held  on  the  first  Monday  in  eadi 
month,  to  collect  the  subscriptions  in  the  room  of  meeting  from  all 
the  members,  and  to  hand  them  to  the  secretary,  whoee  doty  it 
was  to  receive  them,  and  dispose  of  them  according  to  mar 
amount.  If  the  amount  collected  exceeded  5L  after  a  certain 
deduction  for  what  was  called  the  rick  stocky  it  was  the  duty  of 
the  secretarv  to  carry  it  to  the  savings  bank  on  the  foUowing 
Saturday;  if  it  were  under  5L  his  duty  was  to  put  it  into  a  bag 
in  the  society's  box,  which  was  kept  at  the  house  where  the 
meetings  were  held.  The  box  had  three  different  locks:  two  of 
the  keys  were  in  the  hands  of  the  stewards,  the  other  in  those  of 
the  secretary.  The  box  could  not  be  opened  without  all  three 
keys.  When  the  money  was  in  the  savings  bank  the  secietaiy 
had  no  control  over  it. 

It  was  discovered,  in  June,  1849,  that  about  50L  which  had 
passed  through  the  prisoner's  hands  in  the  few  preceding  months, 
and  which  ought  to  have  been  carried  to  the  savings  bank,  had 
not  been  so  carried,  and  was  deficient. 

Pamelly  for  the  prisoner,  objected  that  the  indictment  could  not 
be  sustained.  First,  The  prisoner  was  not  the  servant  of  ^  James 
Dean  and  others,"  for  ^^ others"  must  of  necessity  include  himself. 
He  cannot  be  his  own  servant,  or  the  servant  of  the  rest  of  the 
members  of  the  society.  He  is  a  partner  with  them,  and  the  money 
alleged  to  be  embezzled  being  the  money  of  ^'  James  Dean  and 
others,"  is  his  own  money.  Secondly,  This  cannot  be  embezzlement, 
for  the  money  alleged  to  be  embezzled  was  never  out  of  the  pos- 
session of  the  supposed  masters,  whereas  embezzlement  is  of  money 
which  is  never  brought  actually  into  the  possession  of  the  master. 
Here  the  money  passed  from  the  members  to  the  stewards,  who 
are  also  members  of  the  society,  and  thence  to  the  prisoner,  who 
is  also  a  member;  in  all  these  steps,  the  money  was  throughout  in 
the  actual  or  constructive  possession  of  "  James  Dean  and  others." 

Knapp  and  F.  Smith  for  the  prosecution. — This  case  is  within 
the  principle  of  the  decided  cases.  Though  a  member  of  the 
society,  the  prisoner  may  still  be  a  clerk  or  servant  to  it,  if 
employed  in  that  capacity,  and  the  mode  of  his  remuneration  is 
immaterial.  The  payment  to  him  of  2d,  per  head  for  each  member 
is  su^cient  to  make  him  a  servant:  (Rex  v.  Hartley^  R.  &  R.  139; 
Rex  V.  Hall,  1  Mood.  C.  C.  474.)  Secondly,  Though  this  was 
the  society's  money  in  course  of  transit  to  the  members  of  the 
society,  in  whose  names  it  was  to  be  entered  at  the  savings  bank; 
this  is  embezzlement:  {Rex  v.  Headge,  2  Leach,  1033;  S.  C 
R.  &  R.  160;  Reg.  v.  Masters,  1  Den.  C.  C.  332.) 
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PameUj  in  reply. — In  Rex  v.  Hally  the  prisoner  was  alleged  to        I^*o- 
be  the  servant  of  the  trustees  of  the  society  who  were  not  mem-  james  Tapfs. 
bers.     In  Rex  v.  Headge^  the  money  was  in  the  hands  of  a  third   ,     — 
party  distinct  from  the  master,  and  in  transit  to   the  master,  ^r^^^^^/y" 
^ James  Dean"  is  not  a  steward  or  depositor,  so  that  ^^  James 
Dean  and  others"  can  only  mean  the  other  members  of  the  society. 

Maule,  J. — These  objections  must  prevail.  The  business  of 
the  prisoner  was  to  receive  the  money,  and  pay  it  into  the  savings 
bank  in  the  name  of  some  members  of  the  society.  He  is  alleged 
to  be  servant  to  James  Dean  and  others,  but  he  is  no  otherwise 
servant  to  James  Dean  and  others  than  as  interested  with  them  in 
the  fond,  and  as  doing  something  for  the  benefit  of  the  whole 
sodety.  ^Dean  and  others"  are  m  no  special  position  as  masters 
to  him;  he  is,  rather,  in  the  nature  of  a  partner,  having  an  advan- 
tage over  the  other  partners,  by  reason  of  an  allowance  to  him  for 
doing  more  of  the  work  than  the  others  do.  The  monev  is  not 
the  money  of  James  Dean  and  others,  except  in  so  far  as  it  is  the 
money  of  the  prisoner  and  James  Dean  and  some  other  persons. 
Before  the  statute  7  Greo.  4,  c  64,  s.  14,  which  enabled  the  per- 
sons framinff  an  indictment  to  describe  partners  as  ^^  others,"  the 
names  of  aU  the  members  of  this  society  must  have  been  set  out. 
If  the  name  of  the  prisoner,  or  of  any  other  member,  had  been 
omitted  in  the  enumeration  of  the  members,  there  would  have 
been  a  failure  in  the  proof.  If  the  name  of  the  prisoner  had  been 
inserted,  the  indictment  would  have  been  bad  on  its  &ce,  for  it 
would  have  charged  the  prisoner  with  embezzling  his  own  money. 

Verdict,  Not  guilty. 
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COMMISSION  OF  OYER  AND  TERMINER,  AND 
GENERAL  GAOL  DELIVERY  FOR  THE  COUNTY 
OF  THE  CITY  OF  DUBLIN. 

December  19  and  22,  1848. 

(Before  Pbbrin,  J.,  and  Riohards,  B.) 

Reg.  v.  Charles  Gavan  Duffy,  (a) 

Indictment — PracHce — Qualification  of  grand  juror — I^ea  in  abatewnoA 

— Pleading  two  pleas  at  same  time. 

The  prisoner  pleaded  in  abatement  that  one  of  the  grand  jury^  P.  R, 
by  whom  the  indictment  was  found  a  true  billy  was  noty  at  the  time  ff 
his  being  sworn  upon  the  grand  inquest^  nor  at  the  time  of  ike  Jm^Bnq 
the  bill  rf  indictment  a  true  billy  ^^An  inhabitant  of  the  cowUy  rftke 
city  of  JDubliny  or  resident  within  the  samcy  or  a  freeman  t^  ike  eiiy  tf 
DubUny  or  a  burgess  of  the  said  city,  or  seised  or  possessed  ef  or 
entitled  to  any  property  within  the  said  county  of  the  dtyy  m  respect  ^ 
which  hCy  the  said  P.  B.y  W€U  liable  to  be  rated  to  the  re^ef  <^  ike  poor, 
or  for  county y  parish  or  municipal  rates  or  taxes/* 

Heldy  on  demurrer y  that  the  plea  was  bady  inasmuch  as  it  did  not  negaApe 
the  existence  in  the  grand  juror  of  every  possible  gualifictUiony  and  he 
might  consistently  therewith  be  a  good,  honest  and  lawful  man  rfAe 
county  of  the  city  of  Dublin. 

Semble,  that  to  an  indictment  two  separate  plecLS  may  be  pleaded  m 
abatement. 

Semble,  alsoy  per  Perrin,  J.,  that  the  statute  of  S  ^  A  fFUl.  4,  e.  91, 
applies  to  grand  juries  at  Commissions  of  Oyer  and  Terminer  and 
General  Gaol  Delivery. 

?i!ff  "*  A         T^HE  court  having  refused  the  motion  to  quash  the  indictment 
4.     ^4.         j^      .^  ^j^.^  casey  the  prisoner,  upon  being  called  on  to  plead, 

tendered  the  two  following  pleas  in  abatement,  which  he  duly 
verified  by  affidavit:  ^^Aiid  now  on  this  day,  that  is  to  say, 
Monday,  the  18th  day  of  December,  in  the  year  of  our  Lord 
1848,  the  said  Charles  Gavan  Du^,  being  led  to  the  bar  of 
the  court  here  by  the  High  Sheriff  of  the  county  of  the  atj 
of  Dublin,  and  having  heard  the  said  supposed  indictment  read, 
protesting  that  he  is  not  guilty  of  the  offences  in  the  said  sup- 
posed inmctment  specified,  or  any  of  them;  for  plea  in  abate- 
ment nevertheless  saith  that  he  ought  not  to  be  compelled  to 
answer  the  said  supposed  indictment,  and  that  the  same  ought  to 

(a)  Reported  by  W.  St.  Leoer  Babixoton,  Esq.,  Banister-at-Law. 
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be  quashed,  because  he  saith  that  Walter  Sweetman,  one  of  the        Rbo. 

jurors  aforesaid,  by  whom  the  said  supposed  indictment  was  found  ^• 

a  true  bill  as  aforesaid,  was  not,  at  the  time  of  his  being  sworn  on  qat^Dotft. 

the  grand  inquest  aforesaid,  nor  at  the  time  of  his  finding  the  said        

supposed  indictment  a  true  bill,  as  aforesaid,  an  inhabitant  of  the    ^^*'?^"~ 
county  of  the  city  of  Dublin,  or  resident  within  the  same,  or  a  ^^' 

freeman  of  the  city  of  Dublin,  or  seised  of  any  estate  of  freehold 
in  the  said  county  of  the  city  of  Dublin,  and  this  he  the  said  Charles 
(javan  Duffy  is  ready  to  verify;  wherefore  he  prays  judgment  of 
the  said  indictment,  and  that  the  same  may  be  quashed,  and  so  fortL 

"  And  for  a  further  plea  in  this  behalf,  the  said  Charles  Gravan 
Duffy,  protesting  as  he  hath  above  protested,  saith  that  he  ought 
not  to  be  compelled  to  answer  the  said  supposed  indictment,  and 
that  the  same  ought  to  be  quashed ;  because  he  saith  that  Patrick 
Boylan,  another  of  the  jurors  aforesaid  by  whom  the  said  supposed 
bill  of  indictment  was  found  a  true  bill,  as  aforesaid,  was  not,  at  the 
time  of  his  bein^  sworn  on  the  grand  inquest  aforesaid,  nor  at  the  pieas. 
time  of  his  finding  the  said  supposed  indictment  a  true  biU,  as 
aforesaid,  an  inhabitant  of  the  county  of  the  city  of  Dublin,  or 
resident  within  the  same,  or  a  freeman  of  the  city  of  Dublin,  or  a 
burgess  of  the  said  city,  or  sei8e<l,  or  possessed  of,  or  entitled  to  any 
knob,  tenements  or  hereditaments  within  the  said  county  of  the 
oHy,  for  any  estate  of  freehold,  or  any  less  estate,  or  entitled  to  any 
paroperty  within  the  said  county  of  the  city,  in  respect  of  which  he, 
the  eiaid  Patrick  Boylan,  was  liable  to  be  rated  to  the  relief  of  the 
poor,  or  for  county,  parish  or  municipal  taxes,  and  this  he  the 
said  Charles  Gavan  Duff^  is  ready  to  verify ;  whereupon  he  prays 
judgment  of  the  said  mdictment,  and  that  the  same  may  be 
quashed,  and  so  forth." 

To  both  these  pleas  demurrer  by  the  Attorney-General — Joinder 
in  demurrer. 

December  19. 

Before  the  demurrer  was  argued,  BtUt^  Q.  C.  applied  to 
the  court  that  the  Attorney-General  might  be  compelled  to  take 
some  course  with  reference  to  the  indictment  pending  against  the 
prisoner  in  the  county. 

The  Attomey-GeneraL — If  the  pleas  in  abatement  to  the  indict-  The  Attorae?- 
ment  found  by  the  city  grand  jury  are  held  good,  it  will  have  the  General  for  the 
eflfect  of  quashing  that  indictment,  therefore  the  crown  ought  not 
at  this  stage  of  the  proceedings  to  be  compelled  to  take  any  par- 
dcolar  course  as  to  the  indictment  found  in  the  county.  There  is 
no  intention  of  harassing  the  prisoner.  If  the  general  issue  had 
been  pl^ided,  and  a  trial  could  be  had  upon  the  city  indictment, 
the  case  would  be  different. 

PfiRBiN,  J. — We  will  not  now  call  upon  the  crown  to  quash  the 
county  indictment,  but  will  hear  the  argument  of  the  demurrer. 

2%^  AUomey-Gtneral  IMonahan)^  in 'support  of  the  demurrer. — 
This  course  is  objectionable  in  point  of  form,  for  the  prisoner  has  no 
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Reg.        right  to  plead  two  separate  pleas  (I  Chit  C.  L.  434.)    In  Ajnchbold's 

"•  Pleading  in  Civil  Cases,  305,  2nd  edit,  under  the  head  of  Plea  in 

Gavait  Dufft.  Abatement,  it  is  laid  down  tlmt  a  defendant  shall  not  plead  two  pleas 

in  abatement,  which  go  to  the  whole  declaration,  and  in  Comyn's 

gI^^  Dig.  tit.  ''  Abatement,"  L  3,  it  is  laid  down  that  a  party  shall  not 
plead  two  pleas  in  abatement  But  the  pleas  are  bad  in  substance. 
The  prisoner  states  by  his  plea  that  at  the  time  the  bill  was  found 
a  true  bill  as  aforesaid,  Patrick  Boylan  was  not  an  inhabitant  of  the 
county  of  the  city  of  Dublin,  or  resident  within  the  same,  or  a 
fireeman  of  the  city  of  Dublin,  or  a  burgess  of  the  said  ci^,  or 
seised  or  possessed  of  any  lands,  tenements  or  hereditaments,  within 
the  said  county  of  the  city,  for  any  estate  of  freehold,  or  any  less 
estate,  or  entitled  to  any  property  within  the  said  county  of  the  city, 
in  respect  of  which  he  the  said  Patrick  Boylan  was  liable  to  be  rated 
to  the  relief  of  the  poor,  or  for  county,  parish  or  municipal  taxes. 
But  I  submit  that  residence  is  not  necessary,  and  that  at  common  law 
there  is  no  qualification  for  a  grand  juror  at  a  commission  of  Oyer 
and  Terminer,  except  that  he  should  be  probus  et  legaUs  homo.  It 
is  not  necessary  that  he  should  reside  in  the  county,  nor  that  he 
should  be  a  freeholder;  and  even  if  it  be  wrong  of  the  sheriff  to  sum- 
mon him,  still  it  is  not  objectionable  in  this  way :  there  is  no  allega- 
llie  Attorney-  tion  here  that  !Mr.  Boylan  is  not  liber  et  legaUs  homo  ;  a  plea  of  this 
General  for  the  kind  must,  to  be  sustained,  negative  a// the  qualifications  which 
would  render  a  party  competent,  and  it  is  quite  consistent  with  this 
plea,  that  this  gentleman  is  a  merchant  carrying  on  business  with 
his  partner,  but  not  residing  in  Dublin,  and  though  he  might  have 
no  rateable  property  in  Dublin,  still  he  might,  consistently  with 
anything  alleged  by  the  prisoner,  well  be  described,  as  he  is  in 
the  sheriflTs  return  annexed  to  the  writ,  as  of  Grafton  Street, 
in  the  City  of  Dubliriy  Merchant:  (2  Hale  P.  C.  154, 155.)  In  p.  154 
he  gives  the  fo^s  of  precepts  for  summoning  a  grand  jury. 

In  the  precedents  it  is  said  that  he  shall  sununon  to  sessions  of 
peace   jurors  quorum   quilibet  habeaty  40s.  de  terris  et  tenementis 
liberi  tenementi;  but  in  Commissions  of  Oyer  and  Terminer  the  form 
of  precept  given  is  probos  et  legaks  homines  de  quoHbet  hmmlrtdo 
comitatu  prfsdicto  ad  inquirendum,  8fc.,  qu(B  ex  parte  domhd  regis 
adtvnc  et  ibidem  eis  inpurgerentur  quam  alws  viginti  quatuor  probos  et 
legales  homines  de  com^  pr^edtcf  cut  faciencL*  Juratam  inter  domimnm 
regem  et  prisones  prtedictos,  omitting  the  freehold  qualification,  and 
that  precedent  is  taken  from  Coke's  Entries,  foL  55,  a.     Now  it  is 
a  little  remarkable  that  this  doctrine  of  their  being  freeholders  hss 
been  overruled  by  the  judges  in  England :  (Russell  &  R.  177.) 
[Perrix,  J. — What  is  the  name  of  the  case  ?]     There  is  no  name 
to  it.     It  was  a  case  laid  before  the  judges  for  the  r^ulation  of 
the  practice,  and  it  was  decided  that  it  was  not  necessary  that  there 
should  be  fVeeholders  upon  the  grand  jury.     In  Sheridan^s  wai 
Kinoan^s  case  (31    St.  Tr.  575),  which  was  an  indictment  fbond 
by  the  grand  jury  of  the  city  of  Dublin  in  the  Queen's  Bench,  and 
in  which  case  one  of  your  lordships  was  counsel,  it  was  held  not 
to  be  a  necessary  qualification.     There  wa^  a  plea  in  abatement 
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that  many  of  the  grand  jurors  were  not  freeholders.     In  the  argu-        Beo. 
ment  it  was  conceded,  upon  the  authority  of  the  doctrine  in  Hde,  *• 

P.C.  (155,  edit,  of  1800),  that  a  freehold  was  a  necessary  qualifica-  gavan^Tfy 
tion  for  a  grand  juror  in  a  county  at  large,  but  it  was  contended        — ;- 
by  the  Attorney-General  that  in  the  city  it  was  sufficient  if  the    cm^>Mw 
grand  jury  were  freemen,  and  that  qualification  not  having  been 
negatived  by  the  plea,  the  demurrer  was  allowed.     I  admit  that  in 
that  case  the  coimsel  seem  to  have  gone  all  through  on  the  opinion 
that  the  passage  in  Hale  meant,  by  ^^  liber  homo^'^  a  freeholder,  but 

I  submit  that  the  meaning  of  Uber  komo  is  a  freeman  in  contradis- 
tinction to  a  villein,  and  that  kgalis  is  used  in  contradistinction  to 
an  outlaw.  Liber  does  not,  I  submit,  mean  ^^  possessed  of  a  free- 
hold interest,"  and  the  old  authorities  show  that  even  in  a  county 
at  large  it  was  not  necessary  that  a  grand  juror  should  have  a  freehold. 
13th  Edw.  1,  c  38,  intitmed,  "  How  many,  what  sort  of  persons, 
shall  be  returned  in  juries  and  petit  assizes,  and  of  what  age  they 
shall  be,"  shows  this.  The  statute  21  Edw.  1,  c.  2,  "Dc  iis  qui 
ponendi sunt  in  assisisy^  provides  that  the  sheriffs  shall  not  put  any 
persons  on  the  grand  jury  in  their  county,  who  have  not  lands  to 
the  value  of  40*.,  but,  according  to  Coke's  Commentary  on  the 
statute  (2  Inst.  447, 448),  if  any  party  be  returned  contrary  to  this 

act,  he  cannot  be  challenged,  but  his  remedy  is  against  the  sheriff  The  Attorney- 
by  action;  and  it  is  said  that  there  is  no  instance  of  an  indictment  5.!?!^  forihe 
being  quashed  for  a  defect  of  a  juror,  except  a  case  under  the 

II  H.  4,  c  9,  in  which  there  is  an  express  provision  on  the  subject, 
that  an  indictment  found  contrary  to  its  provisions,  by  disqualified 
jurors,  shall  be  void  and  revoked.  Amongst  all  the  reported  cases, 
the  only  one  of  an  application  to  quash  an  indictment  for  a  defect 
in  a  juror  being  successftil,  is  Withipole^s  case  (Cro.  Car.  134;  S.  C. 
Sir  W.  Jones,  198.)  Coke  (3  Inst.  32)  refers  to  the  points  resolved 
in  Scarletfs  casey  at  Bury,  upon  this  statute,  amongst  which  was 
this,  **that  where  a  person  by  fraud  was  sworn  upon  a  grand  jury, 
though  not  returned,  the  panel  was  void,  although  all  the  rest  were 
duly  returned."  Your  lordships  will  probably  be  referred  to  a 
passage  in  Hawk.  P.  C.  (lib.  2,  c.  25,  s.  16),  which  is  the  only  one 
which  seems  to  give  a  colour  to  the  position  that  non-residence 
is  an  objection;  he  says  the  indictment  '^  must  be  found  by  twelve 
men  at  the  least,  every  one  of  whom  ought  to  be  of  the  same 
oounty,  and  ought  also  to  be  a  freeman,  and  a  lawful  liege 
subject,"  and  refers  to  FlacKs  case  (2  Roll.  Rep.  82.)  ''  Flack 
was  indicted  of  murder,  and  the  indictment  was  inquisitio  capta 
wraaif  Sfc,  per  sacramentum^  and  it  does  not  say  proborum 
ef  legaUm  hominum,  and  it  does  not  show  what  county ;  and  for 
that  it  was  reversed."  That  is  the  whole  report  of  the  case 
wluch  was  decided  in  Easter  Term,  in  the  17th  year  of  Jac.  1,  but 
where  it  came  from,  and  how  it  came  to  the  court,  does  not  appear. 
In  the  argument  in  Martin  v.  The  Queen  (3  Cox  C.  C.  318), 
lately  before  the  Queen's  Bench,  several  cases  were  referred  to,  in 
whidi  it  was  objected  that  they  were  not  said  to  be  probi  et  kgalis, 
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Rbo.        in  some  of  which  it  was  said  to  be  a  good  objection,  and  in  some 
*'  not,  but  I  am  not  aware  of  any  case  in  which  it  has  been  decided 

Gayah  Dunr.  ^^^  non-residence  alone  was  a  good  objection;  it  was  not  alleged 
— -  in  KirwavLS  case  that  it  was  necessary,  in  the  Statute  of  AdditkxDB 
Orw^ry  (1  Hen.  5,  c  5),  it  is  enacted,  that  "in  every  original  writ,  &c 
additions  shall  be  made  of  their  estate,  or  degree  or  mystery,  and 
of  the  towns  or  hamlets  or  places  and  counties  of  the  whicn  they 
were  or  be,  or  in  which  they  be  or  were  conversant."  But  suppose 
that  we  take  this  statement  of  Hawkins  out  of  the  case,  this 
gentleman  mav  be  very  well  described  as  he  is  on  the  panel,  as  a 
good  and  lawml  man  of  the  city  of  Dublin,  though  he  doea  not 
reside  there ;  he  may  be  Mr.  Boylan,  of  Grafton-street,  in  the  city 
of  Dublin,  cairyi^  on  trade  in  Dublin  with  his  fiither,  and  may 
himself  reside  in  Eangston  or  Bathmines.  [In  answer  to  the  court, 
the  Attorney -Genend  admitted  that,  in  the  case  of  petty  juron^ 
residence  was  necessary,  as  had  been  held  in  a  recent  case  in  this 
court]  Those  statutes  which  have  been  passed  directing  sherift 
to  return  persons  of  certain  property  on  juries,  whether  uiey  have 
been  repealed  or  not,  were  merely  for  the  ease  of  jurors.  The 
present  Jury  Act,  3  &  4  WilL  4,  c  91,  does  not  refer  to  grand 
jurors  at  Commissions  of  Oyer  and  Terminer,  and  there  is  nothing 
The  Attoney-  m  the  statute  to  show  what  the  qualification  of  a  grand  juror  is  to 
GoMval  for  the  ^^^  ^^j  j^  jg  confined  to  juries  for  the  trial  of  "  issues  "  and  grand 
juries  at  sessions  of  the  peace.  It  may  be  argued  that  the  3rd 
section  uses  general  words  which  would  extend  to  all  grand  juron, 
but,  being  used  in  a  limited  sense  in  the  Ist  section,  uiey  must,  I 
submit,  have  the  same  meaning  in  the  3rd.  It  also  provides  what 
shall  be  causes  of  challenge,  but  it  does  not  provide  that  any  objec- 
tion can  be  taken  to  an  indictment  on  the  ground  of  an  objection  to 
a  grand  juror.  I  argue  from  that,  that  it  does  not  apply  to  grand 
juries,  or  that,  if  it  does,  the  provisions  are  only  directory  to  the 
sheriff,  and  that  it  is  not  the  intention  that  the  proceedings  at  an 
assizes  should  go  for  nought  where  a  man,  apparently  perfectly 
competent,  has  been  a  grand  juror,  as  in  the  present  case,  at  the 
end  of  an  assizes,  and  when  (as  I  believe  is  the  case  here)  the 
grand  jury  have  been  discharged ;  in  every  one  of  the  statutes 
which  regulate  the  qualifications  of  grand  jurors  (6  &  7  WilL  4, 
c  116,  s.  31 ;  7  WilL  4,  and  1  Vict.  c.  2,  s.  9);  there  is  a  pro- 
vision that  an  omission  by  the  sheriff  shall  not  vitiate  an  indict- 
ment, and  if  otherwise,  it  would  be  very  inconvenient,  for  a 
number  of  gentlemen  are  called,  of  whom,  until  they  are  called  in 
court,  correctly  described,  a  party  can  know  nothing :  the  sheriff 
returns  whom  he  pleases.  Most  of  the  old  statutes  on  the 
subject  have  been  repealed  by  the  3  &  4  Will.  4,  c  91.  The  onljr 
statute  now  in  force  on  the  subject,  where  a  property  quali- 
fication is  required  of  a  grand  juror,  is  the  26  Geo.  3,  c.  14 ;  aiid> 
under  that,  he  is,  by  the  3rd  section,  before  he  is  sworn,  to  be  inter- 
rogated as  to  the  amount  of  his  property :  (Hayes  Cr.  L.  35&} 
Sheridan's  case  decided  that  an  oojection  cannot  be  taken  to  s 
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particular  grand  juror  by  chaUenge.     This  might  occur :  a  party        Baa. 
miglit  have  property  in  a  county  at  the  time  of  receivinff  the  pre-     cmm« 
Depty  then,  just  berore  he  is  about  to  be  called,  he  might  change  gavajt  Duvft. 
hoB  reeidence  and  thus  frustrate  the  proceedings.     Therefore,  I        — - 
mbmit  that  the  provisions  of  this  statute  are  merely  directory,  and   St^TllI 
mat  this  objection  does  not  vitiate  the  mdictment,  and  that  where 
it  18  otherwise,  as  in  the  case  of  the  statute  of  Henry,  it  is  expressly 
BO  slated.    Reg.  y.  Whitehead  (1  Cox  C.  C.  199)  may  be  cited  at 
the  other  mde,  but  it  is  not  an  authority  on  this  question.     It  was 
decided  on  a  different  point;  on  the  whole,  I  submit  that  the  pleas 
ue  bad,  being  double,  and  also  bad  in  substance,  and  that  there- 
fore we  are  entitled  to  judgment  upon  them. 

John  (fHagan^  oontriL — First,  as  to  the  form  of  these  pleas  there  O'Ha^  for 
18  this  distinction  between  a  dilatory  and  a  peremptory  plea,  that  *^  P"*»*«*^- 
the  former  may  contain  double  matter.  In  2  Hawk.  P.  C.  266,  edit, 
of  1824,  referring  to  the  Year  Book,  4  Hen.  6,  foL  15,  ''there 
seems  to  be  no  doubt  but  that  if  a  defendant  in  an  appeal,  or  even 
m  an  indictment  of  felony,  think  it  proper  to  make  use  of  never  so 
many  pleas  or  exceptions  of  this  kmd,  requiring  all  of  them  the 
same  £nd  of  trial,  he  may  take  advantage  of  them  aU,  unless  they 
be  repugnant  to  one  another.''  In  Sheridan! s  case  (31  St.  Tr.  543), 
two  peas  were  pleaded  in  exactiy  the  same  way  as  we  have  put 
them  in  here,  and  Mr.  Saurin,  the  then  Attorney-General  admitted 
that  in  one  plea  several  matters  might  have  been  pleaded  in  abate- 
ment. The  cases  cited  by  the  Attorney-General  were  civil  cases, 
but  the  contrary  cases  to  which  I  refer  were  criminal  cases. 
Now,  as  to  the  matter  of  the  plea,  I  shall  address  my  argument 
to  the  plea  put  in  as  to  Mr.  Boylan,  for  it  includes  all  that  has 
been  aU^ea  as  to  Mr.  Sweetman.  By  denying  that  Mr.  Boylan 
18  an  inh^itant  of  the  city  of  Dublin,  we  deny  not  merely  his 
having  a  residence,  but  also  that  he  eats  his  meals  there,  or  has 
any  occupancy.  The  word  '^inhabitant"  which  we  have  used, is 
the  laigest  which  can  be  used.  In  2  Coke  Inst.  702,  commenting 
on  22  Hen.  8,  c.  25,  the  meaning  of  the  term  **  inhabitant "  is 
described :  **  Habitatio  dicitur  ab  habendo,  quia  qui  prapriis  mantlnis 
ei  sumptilnu  possidet  et  habet  ibi  habitare  dicitur ;  "  secondly,  '^  if 
a  man  dwelleth  in  a  forraigne  shire,  riding,  city,  or  toune-cor- 
poirate,  and  keepeth  a  house  and  servants  in  another  shire,  &c., 
be  is  an  inhabitant  in  each,  &c.  within  the  statute ; "  and  **  thirdly, 
ex  tn  termini,  every  person  that  dwelleth  in  any  shire,  riding,  city, 
or  town-corporate,  though  he  hath  but  a  personal  residence  there, 

et  is  he  said  in  law  to  be  an  inhabitant,  or  a  dweller  there, 
servants,  &c.,  but  this  statute  extendeth  not  to  them,  but 
to  such  as  be  householders."  He  (Coke)  conceived  that  it  did  not 
extend  to  a  servant,  but  that  it  extended  to  every  person  who  had 
a  viable  occupancv ;  the  Attorney-General  has  argued  that  it  may 
be  that  Mr.  Boykn  transacts  business  as  a  merchant,  without 
having  any  residence  in  Dublin,  but  how  could  a  man  be  a 
merchant  in  the  city  of  Dublin,  carrying  on  business,  without 
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Rbo.        having  some  land^    tenement^  or  hereditament;   how   could  he 
Charlbs     ^^^^  ^  ipisuce  to  store  his  goods  in  without  being  liable  to  rates? 

Gatah  DuFFT.  By  conmion  law  it  is  absolutely  necessary  that,  to  be  a  grand 
p/-T"  juror,  there  should  be  the  possession  of  property  or  oocupancj, 
Grand jmy  OT  that  the  person  should  prove  himself  an  inhabitant  by  readence: 
(2  Hale  P.  C.  154;  1  Chitty  Cr.  L.  333;  3  Coke  Inst  30,  31; 
2  Hawk.  307.)  ^^It  seems  clear  that  by  the  common  law,  every 
indictment  must  be  found  by  twelve  men  at  the  least,  of  Ae 
same  county,^  &c.  (2  Hawk.  P.  C.  295,  E.,  Complete  Juryman, 
11-16);  and  in  4  BL  Com.  302,  the  passage  I  have  cited  ham  Hale 
is  repeated.  Such  are  the  uniform  statements  of  the  text  writen, 
but  m  so  stating  they  do  not  go  beyond  the  exigency  of  the  wiit 
under  which  they  are  smnmoned^  or  the  statement  in  the  captioii, 
from  which  it  must  appear,  not  merelv  that  they  are  good  and 
lawful  men,  but  also  from  the  body  of  his  county.  The  Attorney- 
General  has  contended  that  it  hsa  been  held  unnecessary  so  to 
allege:  {Rex  v.  Farresty  Sir  J.  Ray.  433.)  To  the  case  of  JL  v.  Cok^ 
(2  Keb.  284,  292),  and  R.  v.  Sparrawhawk  (3  Keb.  807),  I  admit 
these  observations  may  in  some  degree  apply,  but  even  in  those 
cases  it  appears  the  words  "body  of  the  county,"  are  the  most 
necessary  not  to  be  omitted,  as  it  would  be  presumed,  until  the 

Ui^nwiiv      contrary  be  shown,  that  the  jurors  were  probi  et  legales.     But  how 
could  it  be  presumed  that  they  were  of  the  ''body  of  the  county?* 
If  the  case  rested  merely  on  the  terms  of  the  writ,  and  the  necessity 
for  such  words  appearing  in  the  caption,  he  might  contend  that  the 
law  would  not  stultify  itself  by  tolerating  their  omission,  but  our 
argument  is  fortified  by  the  consideration  of  the  duties  cast  by  law 
upon  grand  jurors.     They  are  to  inquire  of  crimes  committed  in 
their  county,  to  present  rates,  &c  therein,  and  their  duties  are 
essentially  local  in  their  nature,  for  they  may,  of  their  own  local 
knowledge,  present  for  a  crime,  without  any  bill  of  indictment 
having  been  sent  up  to  them.      I  need  not  cite  authorities  for  that 
proposition.     In  the  Complete  Juryman's  Guide,  p.  32,  referring  to 
the  remarks  of  Sir  John  Hawley,  Solicitor-General  in  the  reign  of 
William  the  Third,  it  is  said,  "  To  what  end  is  a  jury  to  m  re- 
turned from  the  vicinage,  as  a  man  cannot  see  by  another's  eye,  or 
hear  by  another's  ears?     he  then  argues  that  they  might  find  against 
the  judge  of  their  own  knowledge,  being  men  of  the    locality. 
How  can  it  be  presumed  that  the  duties  of  grand  jurors  are  to  be 
performed  by  strangers  ?   Is  it  to  be  allowed  to  the  sheriff  to  go  out  of 
the  city  of  Dublin  into  the  county  of  Dublin,  or  of  Cork,  for  where 
is  the  line  to  be  drawn  to  summon  a  grand  jury  ?    If  any  liege  sub- 
jects of  Her  Majesty  are  admissible,  might  he  not  go  down  to  the  quay 
and  take  a  crew  out  of  any  Canadian  vessel  to  be  the  grand  inquest 
of  the  county  of  the  city  of  Dublin,  and  if  Mr.  Dufl^  were  now  in- 
dicted by  such  a  crew  of  Canadian  sailors,  what  more  could  he  aver 
by  his  plea  than  he  has  done  here  ?     I  need  not  cite  authorities  to 
show  that  if  any  one  of  the  grand  jury  is  disqualified  the  indictment 
is  bad.      [Pebbin,  J. — It  is  quite  clear.     Kichabds,  B.— He 
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might  be  one  of  the  twelve  who  found  the  bill.  Pebbin,  J. —  Rbo. 
The  only  way  to  obviate  the  objection  would  be  that  the  bill  charles 
should  be  signed  by  the  twelve  who  found  it.]  In  his  observations  GayaxDvvfy. 
on  the  Articuli  super  ChartaSy  stat.  34  Edw.  1,  c.  9,  Lord  Coke  p/~Tr 
Bays  there  must  be  in  jurors  two  qualities,  viz. :  ^*  two  of  the  most,  Gmndjury, 
and  one  of  the  least,  that  is  most  neare  the  place,  most  sufficient 
find  least  suspicious."  I  fully  admit  that  the  statutes  of  the 
13  Edw.  I,  c  38,  and  21  Edw.  1,  c  2,  were  only  intended  to  give 
relief  to  persons  summoned  on  juries.  The  words  of  the  statute 
ure,  ^  tenqnnre  summonUionis  infirme  vel  in  patrid  non  commarantes 
m  comitatu^  although  they  mi^ht  be  qualified  by  having  resi- 
ience  or  qualification  in  botn  counties,  but  it  is  absolutely 
issumed  on  the  face  of  that  statute  that  he  must  have  property 
in  the  county  to  qualify.  It  says,  "  neither  shall  this  statute  be 
fcaken  to  extend  to  great  assizes  in  which  it  behoveth  many 
times  knights  to  pass  not  resident  in  the  county  for  the  scarcity 
of  knights,  so  that  they  have  land  in  the  shire."  At  the  great 
iflsizes  court  it  often  happened  that  the  knights,  though  having 
freehold  lands  in  the  county,  had  not  residences,  and  so  the 
iBsizes  might  not  be  taken,  and  therefore  the  statute  made  it 
enough  that  they  should  have  property  in  the  county ;  but  sup- 
poeing  a  man  had  no  property  or  residence  in  a  county,  how  could  O'Ha^pn  for 
be  be  vexed  by  being  summoned?  He  might  laugh  at  the  sum- *^P"**""*'- 
nons  of  the  sheriff.  All  through  the  old  statutes  habitancy  and 
jecopancy  must  have  been  assumed  to  be  requisite.  By  2  Hen.  5, 
itat.  2,  c.  3,  a  party  must,  to  be  a  juror,  be  possessed  of  lands  or 
tenements  to  the  yearly  value  of  40«.  This  statute,  being  general 
in  its  terms,  was  held  to  extend  to  cities,  boroughs,  and  towns,  and 
l)eing  inconvenient,  was  partially  repealed  by  the  statute  23  Hen.  8, 
s.  13,  which  is  not  in  force  in  Ireland,  and  which  qualified  every 
person  who  enjoyed  the  liberties  of  any  city  where  ne  dwelt,  and 
made  his  abode.  What  was  the  necessity  for  this  statute  if  a 
iheriff  could  go  to  an  adjoining  county  for  jurors?  It  was  passed 
in  consequence  of  the  exigence  of  the  writ  and  the  requirements  of 
the  conmion  law.  In  Lord  RusselTs  case  (3  St.  Tr.  634,  folio  edit), 
I  diallenge  was  made  to  the  foreman  of  the  jury  that  he  was  no  ' 
freeholder.  Why  not  in  that  case  have  gone  outside  the  county 
for  freeholders^  except  that  it  was  necessary  that  they  should  be 
inhabitants?  In  SheridarCs  case^  the  Attorney-General  argued 
that,  in  consequence  of  the  difficulty  of  getting  freeholders  in  cities 
it  was  sufficient  if  the  jurors  were  freemen,  but  he  did  not  suggest 
any  other  qualification,  and  the  court,  thinking  that  that  quahnca- 
tion  was  sufficient,  the  challenge  not  having  negatived  it,  was  dis- 
allowed. If  the  argument  of  the  Attorney-General  in  SheridarCs 
COM  be  correct,  the  sheriff  might  have  gone  to  Galway  and  brought 
any  number  of  freeholders  from  it ;  and  in  those  times  of  heat  and 
acnmony,  they,  if  they  had  been  qualified,  might  not  have  been 
imwilling  to  have  come.  The  3  &  4  WilL  4,  c  91,  prescribes  the 
qualifications  of  grand  jurors  at  quarter  sessions.     They  must  be 
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Rko.       resident  merchants,  freemen,  and  hoaseholders :  (IL  y.  Adlard,  4 

CHAiLw  ®'  *  ^'  ^^^ '  ^^  *'  ^'  -^^  Inhabitants  of  North  Cuny,  4  R  & 
Gatah  DuFfT.  C!.  953.)  If  an  indictment  was  found  at  the  sesnons  of  the 
— T  peace  in  the  Recorder's  Court,  it  would  be  a  good  plea  that  the 
^^^^^^^  party  was  not  resident  Is  iU  then,  to  be  suppc^ed  that  the  Lej^ 
lature  would  have  left  grand  jurors  at  the  more  important  Sesaont 
of  Oyer  and  Terminer  to  be  called  by  the  sheriff,  if  he  pleased, 
from  all  the  four  winds  of  heaven?  As  to  the  argument,  that 
though  the  juror  is  disqualified,  it  is  no  plea  for  us,  the  ooort 
would,  I  think,  be  slow  to  hold  that  a  prisoner  might  be  executed 
where  the  proceedings  were  wrong  from  the  very  commencemoit; 
such  a  course  would  oe  abhorrent  to  the  principles  of  the  law.  In 
Rex  V.  Kirwan  (31  St  Tr.  573),  it  was  decided,  independent  of  tiie 
statute  11  Hen.  4,  that  if  a  ^rand  juror  is  disqualified,  the  prcmr 
way  to  take  the  objection  is  by  plea  in  abatement,  and  not  oy 
challenge.  It  was  perfectly  conceded  that  that  was  the  prcqwr 
course.  The  question  decided  in  Suss.  &  IL  177,  did  not  arise  on 
a  plea  or  demurrer.  It  is  there  stated,  that  in  London  the  gnod 
jury  are  usually  leaseholders  or  householders;  but  was  it  ever  ruled 
that  they  should  have  no  qualification?  The  cause  of  a  freehold 
formerly  being  held  to  be  absolutely  necessary  as  a  qualificatiOB^ 
was  probably  that  terms  for  years  were  formerly  not  contemfdated 
by  tne  law,  and  the  court  may  have  held  that  in  London  the 
jurors,  being  leaseholders  or  substantial  householders,  was  a  suffi- 
cient qualification.  Sir  Colman  O'Loghlen  has  referred  me  to  a 
case  not  reported,  fFnu  0*Reilly*8  case^  which  was  a  case  removed 
from  this  court  by  certiorari^  and  the  present  Lord  Chief  Justioe 
Blackbume  (who  was  then  Attorney-General),  in  Hilary  Term, 
1832,  enterea  a  noUe  prosequi.  The  argument  relied  on  by  the 
crown  is,  that  Mr.  Boylan  may  carry  on  ousiness  for,  and  in  part- 
nership with,  his  father,  but  in  such  case  it  would  be  impoemble  to 
sav  that  he  would  not  be  an  inhabitant:  he  could  not  be  a  partner 
without  being  an  inhabitant;  as  to  the  time  of  our  taking  this 
objection,  we  have  taken  it  at  the  proper  time,  and  we  cannot  hd^ 
the  sheriff  returning  illegal  persons  on  the  panel,  or  the  grand  jury 
bein^  now  discharged.  The  hct  of  the  statute  (26  Oea  3,  c.  14^ 
makmg  it  necessary  to  return  persons  fit>m  particular  baronies 
shows  that,  when  such  objection  applies,  it  would  be  a  good  plea. 
The  consideration  of  inconvenience  ought  to  have  no  weight  in  a 
case  of  this  kind,  where  a  man's  liberty  is  involved;  as  to  the  aigu- 
ment  that  a  man,  thoujgh  a  good  juror  at  the  time  of  his  bemg 
returned,  might  part  with  his  qudification  before  he  found  the 
bill,  that  state  of  facts  might  be  a  good  answer  to  a  proceeding 
against  the  sheriflb,  but  our  time  to  object  to  a  juror  is  when  he 
comes  to  find  the  biU;  as  the  time  to  object  to  a  petty  juror  is 
when  he  comes  to  take  the  oath.  The  Attomey-Greneral  has  not 
cited  any  case  of  authority  or  dictum  to  show  that  a  man  miglit 
be  a  grand  juror  who  had  not  a  property  qualification  or  occu- 
pancy.   We  have  in  our  favour  the  exigency  of  the  writ;  we  hafe 
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also  all  the  old  statutes,  and  the  arguments  drawn  from  the  local        Rbo. 
functions  which  grand  jurors  are  c^alled  on  to  discharge ;  any  other     ^  ^' 
decision  would  tend  to  establish  the  wide,  vague  and  monstrous  gavan  Dufft. 

proposition,  that  the  sheriff  might  bring  persons  from  any  county        

m  the  world  to  assess  the  county  of  Dublin:  (Gilbert's  C. P.  95;    ^i^*^ 
Bac  Abr.  tit  Juries,  E.  3;    Sheridan's  case,  31  St  Tr.  p.  21,    ^^''^r^' 
per  Day,  J.;  Bac  Abr.  tit  Juries,  A.  vol.  4.     Re  Nowlan,  2  Jebb 
&  S.  p.  1.) 

Napier,  Q.  C,  on  the  same  side. — No  statute  has  been  referred 
to  by  the  Attorney-General  to  show  that  such  a  person  as  Mr. 
Boylan,  who  has  property  in  the  city  of  Dublin,  and  is  not  resident, 
nor  a  freeman,  or  a  burgess,  is  qualified  to  act  as  a  grand  juror. 
What  principle  of  common  law,  what  decided  case,  what  analogy 
can  be  brought  to  support  the  proposition  of  the  Attomey- 
Greneral  ?  I  have  not  been  able  to  discover  a  single  instance  in 
irhich  it  has  been  held  that  a  man  could  discharge  the  func- 
kkniB  of  a  grand  juror,  where  he  had  not  a  freehold  in  a  county  at 
Ijtfge,  or  in  a  corporation,  was  a  freeman,  or  had  a  property  quali- 
Scation ;  the  statute  1 1  Hen.  4,  favours  our  objection  as  regards 
Inidicity  (2  Hawk,  c  23,  s.  128;  Co.  Lit  303  (aV  Commentary 
Ml  p.  504  of  Littleton.)  The  Attorney-General  has  referred  to 
>Id  statutes  to  show  that  the  remedy  is  only  against  the  sheriff, 
i>iit  these  old  statutes  do  not  refer  to  the  qualification  of  jurors, 
but  to  the  way  in  which  persons  were  to  get  off  being  jurors. 
Pitzherbert,  in  his  "Natura  Brevium,"  p.  165,  gives  the  writs  by  Napier  for  the 
irhich  a  juror  is  to  get  himself  excused.  These  statutes  werepriaoner. 
made  for  cases  where  men,  otherwise  qualified,  were  not  at  the 
dme  resident  in  the  hundred,  and  all  the  writs  refer  to  that  state 
>f  facts.  Coke,  in  his  Commentary  upon  Littleton,  section  234, 
ays,  he  that  is  of  a  jury  ought  to  have  three  properties ;  "  first, 
lie  ought  to  be  dwelling  most  near  to  the  place  where  the  question 
is  moved ;  secondly,  he  ought  to  be  most  sufficient  both  for  under- 
standing and  competency  of  estate ;  thirdly,  he  ought  to  be  least 
m^icious;  that  is,  to  be  indifferent  as  he  stands  unsworn,  and 
then  he  is  accounted  in  law  liber  et  legalis  homo ;  otherwise  he  may 
be  challenged  and  not  suffered  to  be  sworn;"  and,  in  the  same  book, 
p.  157,  he  must  have  a  freehold  in  that  county  where  the  cause  of 
action  arose,  **  and  though  he  hath  in  another,  it  sufficeth  not,  for 
want  of  sufficiency  of  freehold."  That  answers  one  of  the  Attomey- 
Greneral's  objections;  his  general  qualification  as  a  juror  is  taken 
to  be  necessary  at  the  time  of  his  being  sworn,  but  his  particular 
qualification  as  to  his  being  of  the  hundred,  was  necessary  at  the 
time  of  his  being  summoned.  No  doubt  KirwarCs  case  establishes 
that  it  is  not  necessary  that  a  juror  in  a  city  should  have  a  freehold 
(Hawk.  Abr.  Co.  Litt  248, 249;  Gilbert's  C.  P.  95;  Bac.  Abr.  tit 
Juries,  £.  3;  SheridxirCs  case,  31  St  Tr.  62 1,  per  Lord  Downes, 
and  per  Day,  J.;  Bac.  Abr.  tit  Juries,  A.);  and  so  particular 
was  the  law  that  there  should  be  freeholders  on  juries,  that  it  was 
held  at  common  law  that  a  freehold  in  ancient  demesne  on  trial  of  a 
nunor  was  not  enough :  (Co.  Lit  1566.)  It  is  not  necessary  for  me 
VOL.  rv.  o 
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Reg.        to  contend  that  the  act  of  3  &  4  Will.  4,  c  9 1 ,  applies  to  grand  jurore, 

^  *'•  but  it  would  be  a  very  anomalous  thing  that  where  it  requires 

Gavan  Duffy,  residence  for  petit  jurors,  who  are  to  try  the  issue,  it  should  not 

—        require  it  for  grand  jurors  who  are  to  find  the  bills:  (Jn  re  Natoianj 
G^^,    2  Jebb  &  S.  1.)   The  Irish  Municipal  Corporations  Act,  in  the  179th 
section,  provides  that  persons  who,  being  burgesses  by  3  &  4 
Will.  4,  c.  91,  would  be  qualified  and  liable  to  serve  on  grand 
juries  **  at  sessions  within  such  borough,  and  also  upon  juries  for 
the  trial  of  all  issues  joined  in  any  court  of  sessions  of  the  peace,** 
&c.,  within  the  borough.      Now  that  provision  being  introduced 
to  enable  burgesses  to  serve,  would   it  not  be   a  strange  thing 
to  say  the  common  law  would  allow  a  man  to  be  a  grand  juror 
in  this  court  without  any  qualification  ?     Up  to  the  time  of  Bex 
V.  SheridaUy  it  had  not  been  decided  that  a  person  who  had  not 
a  freehold  could   be   a  grand  juror,  but  in  this  case  the  court 
are  chilled  on  to  go  a  step  further,  and  to  say  that  a  man  who 
has  no  rateable  property  or  qualification  can  be   a  grand  juror 
of  this  high  court,  and  that  a  party  has  no  power  of  objectiDg 
to  it     As  to  pleading  double,  would  it  not  be  a  very  hard  thing 
that,  if  one  of  those  who  found  the  bill  was  an  alien  and  a  minor, 
the  prisoner  could  not  avail  himself  of  both  grounds  of  objection? 
{Chiity  V.  Dendy,  4  Nev.  &  M.  842.)     [Perrin,  J.— I  think  that 
there  is  great  weight  in  your  answer  to  that  objection,  unless  we 
are  coerced  by  authority,  and  that  it  would  be  hard  that  where,  if 
there  were  a  challenge,  the  party  would  be  bound  to  put  all  those 
objections  in  it,  that  in  a  plea  in  abatement,  which  in  this  case  is 
substituted  for  it,  he  cannot  take  advantage  of  this  objection.] 
O'Brien  in  reply.      O' Briefly  Scijt.  in  reply. — The  authorities  cited  by  the  Attorney- 
General  upon   pleading  double  matter  have  received  no  answer. 
1  Chit.  Cr.  L.  434,  lays  down  that  in  a  criminal  case  more  than 
one  plea  in  abatement  cannot  be  put  in.      In  2  Hawk.  P.  C.  2  lib. 
c.  23,  s.  128,  it  is  said,   "  As  to  the  sixth  point,  whether  the 
appellee  may  have  more  than  one  such  plea  or  exception^  there 
seems  to  be  no  doubt,  but  that  if  a  defendant  in  an  appeal,  or  even 
in  an  indictment  for  felony,  think  it  proper  to  make  use  of  ever  so 
many  pleas  or  exceptions  of  this  Idnd,  requiring  all  of  them  the 
same  kind  of  trial,  he  may  take  advantage  of  them  all,  unless  they 
be  repugnant  to  one  another,"  and  there  are  several  cases  cited 
in  the  margin,  but  they  apply  to  cases  of  appeaL    Pleadings  in 
criminal  cases  cannot  be  in  a  better  position  than  civil  pleadings 
were  before  the  statute  of  Anne,  and  if  before  the  statute  of  Anne, 
(Arch.  Cr.  PI.  306,  edit  of  1821),  it  is  said  a  defendant  shall 
not  plead  two  pleas  which  go  to  the  whole  declaration.      If  a 
defendant  could  not  have  pleaded  two  pleas  in  abatement  in  a 
civil   case,   on   what  ground  can   he  now  plead   two  pleas  in  a 
criminal   case?     The  first  plea  in  this   case  is   clearly  bad;  it 
asserts  that  Mr.  Sweetman  is  not  seised  of  any  estate  of  freehold, 
but  he  may  consistently  with  the  plea  be  possessed  of  leasehold 
property.     As  to  the  other  plea,  if  I  can  show  that  there  are  any 
cases  in  which  Mr.  Boylan  might  be  a  good  juror  without  being 
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an  inhabitant,  or  poesessing  the  other  qualifications  negatived  by        Ukg. 
the  plea,  on  the  authority  of  Rex  v.  Sheridan,  we  must  succeed     ^    ^' 
npon  this  demurrer.     The  proposition  of  the  Attorney-General,  gavan  d 
that  it  is  enough  if  a  grand  juror  be  a  good  and  lawful  subject,  has        — 
not  been  answered.    It  has  been  urged,  that  it  would  be  a  very    ^^^'^ 
monstrous  thing  if  a  sheriff  had  power  to  put  a  crew  of  Canadian 
sailors  on  a  grand  jury;  but  if  the  principle  contended  for  here,  on 
the  part  of  the  prisoner,  be  correct,  see  what  a  failure  of  justice 
might  enaue ;  how  impossible  might  it  not  be  for  a  sheriff  to  guaixl 
against  improper  persons  being  placed  on  the  jury.     There  might 
be  a  gentleman  transacting  business  as  a  merchant  in  the  house  of 
his  father,  in  his  baili¥nlck,  who  would  come  forward  and  take  the 
grand  juror's  oath,  and  afterwards  inform  the  prisoner  of  his  dis- 
qualification.    There  is  a  distinction  to  be  observed  between  grand 
and  petty  jurors;   the  dicta   cited  from    Coke   apply  to  petty 
jurors,  and  therefore  are  not  in  point:  (2  Gabbett's  Cr.  L.  251.) 
There  is  no  statute  now  in  force  imposing  any  qualification  on 
a  grand  juror  beyond  being  a  good  and  lawful  man:  (2  Coke's 
Inst.   448.)     In  the   provisions  of  the  statute  of  Henry,  there 
is  an  express  saving  of  the  rights   of  corporate   towns   which 
are  not  affected  by  them.      The  statute   2    Hen.  o,  c.  2.  s.  3, 
rendering  a  freehold   qualification   necessary,   even   if  in  force, 
only  appUed  to  capital  cases,  and  therefore  could  not  afiect  the 
present.     How  many  of  the  cases  or  dicta  wliicli  have  been  cited 
£rom  Bacon  were  summed  up  subsequent  to  that  statute  ?     The 
23  Hen.  8,  c  13,  has  been  referred  to  in  support  of  the  arguments  of  O'Bnen  in  reply. 
the  prisoner's  counsel.     The  law  which  made  it  necessary  to  have 
freeholders  on  juries  in  capital  cases  having  been  found  inconvenient, 
an  act  was  passed  giving  the  power  of  sitting  on  juries  not  merely 
to  freeholders,  but  to  any  one  who  was  a  citizen  or  a  freeman, 
or  by  any  other  means  enjoyed  the  privileges,  &c.  of  any  city,  &c., 
where  he  dwelleth  and  maketh  his  abode,  being  worth  in  moveable 
goods  and  substance  to  the  clear  value  of  40/.    Thus,  even  in  cases 
where  power  of  life  and  death  was  given  to  a  juror,  the  possession  of 
leasehold  property  was  not  considered  necej^sary ;  can  it,  then,  be 
said  that  such  persons  would  not  be,  independently  of  that  statute, 
competent  to  try  a  case  of  misdemeanor  ?    The  statute  of  Hen.  8,  as 
£u:  as  it  has  any  bearing  on  this  case,  would  go  to  show  it  was  not 
necessary,  before  the  statute,  for  a  person  trying  a  case  not  capital 
to  have  the  qualification.     The  provisions  of  26  Geo.  3,  c.   14, 
relative  to  the  qualifications  of  grand  jurors  in  certain  cases,  do 
not  affect  grand  jurors  here.     The  3  &  4  Will.  4,  c.  33,  distinctly 
and  clearly  points  out  that  certain  grand  jurors  must  have  certain 
qualifications.     If,  then,  the  Legislature  thought  proper  to  have 
made  a  provision  to  prevent  persons  disqualified  from  sitting  on 
grand  juries  in  certain  cases,  the  court  are  not  to  declare  them  as 
intending  any  other  thing,  and  we  are  warranted  in  inferring  that 
where  the  Legislature  required  this  qualification  in  the  particular 
case,  they  would,  if  they  liad  thought  fit,  have  introduced  it  in 
such  cases  as  the  present  also.     The  prisoner  here  might  have 
pleaded  that  Mr.  Boylan  was  not  a  good  and  lawful  man  of  the 
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Rbo.  county  of  the  city  of  Dublin,  which  he  has  not  done ;  bat  we  are 
Chj^ilbb  ^^^  ^^  ^^  averment  of  Mr.  Boylan  not  being  an  inhabitant 
Gavan  DuFfT.  or  resident,  excludes  the  case  of  a  person  carrying  on  the  trade  of 
a  merchant  in  a  house  belonging  to  his  fiither ;  the  son  apendi]]^ 
most  of  his  time  in  it.  I  submit  that  though  not  living  in  IhoibliD, 
or  possessed  of  any  rateable  premises  there,  still  his  carrying  on  the 
business  of  a  merchant  in  the  city  is  sufficient.  He  might  be  a  director 
of  one  of  the  banks,  he  might  have  large  quantities  of  merohaodiBe 
in  the  Custom-house  stores :  (Rex  v.  Adkard^  4  K  &  C.  772.)  If 
a  man  transacts  his  business  in  the  city  of  Dublin,  and  makes  his 
money  there,  is  he  not  "<?/*  the  city  of  Dublin  f*  There  may  be 
many  men  of  wealth  and  property,  and  fit  to  be  grand  jurore^  so 
circumstanced  that  they  have  no  chatteb  real  in  the  (uty,  and  then 
would  the  court  say  that  though  a  merchant,  because  he  does  not 
sleep  in  the  city  though  he  spends  half  his  time  and  makes,  periuqis, 
a  fortune  there,  is  not  a  good  and  lawful  man  of  the  county  of 
the  city  of  Dublin  ?  But  the  defendant's  plea  is  otherwise  bad, 
it  does  not  ne^tive  occupation,  nor  the  possession  of  moveaUe 
property.  It  has  been  asked,  is  a  man  who  has,  perhaps,  but  a 
pound  in  his  pocket,  and  the  clothes  on  his  back,  qualified  to  be  a 
grand  juror?  But  it  would  be  no  more  ridiculous  than  the  case  of 
a  man  who  bad  only  a  single  foot  of  ground  in  the  city,  which,  it  is 
admitted,  would  be  a  sufficient  freehold  qualification  (2  Chitty  Cr.  L. 
434,  referring  to  HawL  P.  C.)  There  is  this  mistake  in  Chitty, 
that  in  the  passage  in  Hawkins  referred  to,  the  word  ^^  inhabitant  "is 
not  to  be  found.  Taking  the  case  at  common  law  and  independent 
of  the  statutes,  I  have  found  no  case  to  show  that  the  qualincaticHis 
contended  for  at  the  other  side  are  necessary.  It  is  enough  that 
he  should  be  a  good  and  lawful  man  of  the  county  of  the  city  di 
Dublin,  and  I  think  that  I  have  shown  that,  consistently  with  this 
plea,  he  may  be  a  good  and  lawful  man  of  the  county  of  the  city 
of  Dublin ;  and,  therefore,  I  submit  that  the  court  will  not  hold 
that  such  a  person  is  not  a  good  and  lawful  man  of  the  county 
of  the  city  of  Dublin,  and  therefore  that  the  crown  is  entitled 
to  judgment  on  this  demurrer. 


Dccetnber  22. 


Jadgment  of 
Penin,  J. 


Perrin,  J. — In  this  case  of  The  Queen  v.  Duffy y  a  plea  in 
abatement  has  been  put  in  to  the  indictment,  which  states  that  two 
of  the  jurors  by  whom  the  bill  was  found,  Mr.  Sweetman  and  Mr. 
Boylan,  were  not  inhabitants  of  the  county  of  the  city  of  DuUioy 
or  resided  in  it,  or  freemen,  or  seised  of  any  estate.  I  shall 
observe  principally  on  that  which  goes  to  the  qualification  or  dis- 
qualification of  Mr.  Boylan,  because  it  is  the  more  full  and  perfect 
of  the  two.  It  states  that  ^^  he  was  not,  at  the  time  of  his  being 
sworn  on  the  grand  inquest  aforesaid,  nor  at  the  time  of  his  find- 
ing the  said  supposed  indictment  and  the  bill  as  aforesaid,  an 
inhabitant  of  the  county  of  the  city  of  Dublin,  or  resident  within 
the  same,  or  a  freeman  of  the  city  of  Dublin,  or  a  burgeas  of  the 
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said  city,  or  seised  or  possessed  of  any  lands,  tenements,  or  here-        Bbo. 
ditaments  within  the  said  county  of  the  city,  in  respect  of  which     (Jh^i^ 
he^  the  said  Patrick  Boy  Ian,  was  liable  to  be  rated  to  the  relief  of  gayanDufft. 
the  poor,  or  for  county,  parish,  and  municipal  taxes."     This  objec-        —r 
tbn  seems  to  me  to  be  taken  from  the  Jury  Act.   To  this  plea  the    ^^I^^. 
Attomey-Greneral  has  demurred,  and  he  insists  that  it  presents  no 
valid  objection  to  the  indictment,  and  that  it  does  not  show  that 
the  juror  is  not  a  good,  honest,  and  lawful  man  of  the  county  of 
die  (dty  of  Dublin.    The  question  for  us  is,  does  it  show  whether 
the  juror  is  disqualified  or  not  ?  The  argument  of  this  case  has  been 
conducted  with  marked  ability  by  the  counsel  engaged  in  it,  par- 
ticularly by  Mr.  C/Hagan,  the  junior  counsel  for  the  prisoner. 
With  respect  to  the  validity  of  the  plea  where  a  person  has 
objected  by  a  plea  in  abatement  to  the  qualifications  of  a  grand 
juror,  he  cannot  be  taken  to  admit  the  existence  of  all  others  which 
he  has  not  by  his  plea  denied.     A  great  many  authorities  have  been 
dted  which  seem  to  me  to  show  more  what  the  law  was,  than  what 
it  isy  and  that  the  law  seems  to  have  been  altered  and  consolidated 
by  an  act  of  the  3  &  4  of  Will.  4,  c  91.    Though  we  have  thought 
it  light  and  due  to  the  learned  counsel  who  have  cited  them,  to 
lead  and  examine  them,  I  shall  not  discuss  them.    I  proceed  to 
discuss  the  objections  assigned ;  the  first  is,  that  he  was  not  an 
inhabitant  of,  or  resident  in,  the  city  of  Dublin,  or  possessed  of,  or 
entitled  to,  rateable  property  within  it.    Although  it  may  be  true 
that  he  is  not  an  inhabitant  of,  nor  resident  in,  nor  possessed  of  Jadgment  of 
such  property,  yet  he  is  impanelled  by  the  name  of  Patrick  Boy  Ian  Porrin,  J. 
of  the  city  of  Dublin,  merchant,  and  he  may  be,  notwithstanding 
that  he  is  not  an  inhabitant  of  the  city,  an  extensive  merchant 
or  manufacturer  in  it ;  he  may  be  commorant  there,  and  conversant 
there,  and  following  his  business  for  hours  every  day,  either  in  the 
shop  of  a  partner  or  parent,  or  other  person,  as  manager  or  con- 
ductor.    A  case  has  been  observed  on  by  counsel  on  both  sides : 
IL  y.  Adlard  (4  B.  &  C.  772),  which  shows  that  a  man,  without 
being  a  resident,  might  be  ^a  certain  place — [Here  his  lordship  read 
the  facts  of  the  case  referred  to], — the  defendant  carried  on  his 
trade  at  the  house  of  a  partner,  and  was  in  the  habit  of  resorting 
there  on  working  days,  and  sometimes  remained  all  night,  but  did 
not  sleep  there,  and  it  was  held  that  he  was,  within  the  meaning  of 
the  act  m  question,  neither  an  inhabitant  or  a  resident,  so  as  to  be 
subject  to  poor-rates.  In  the  same  book,  at  p.  951,  in  the  case  of  The 
King  v.  The  Inhabitants  of  North  Curry,  it  was  held,  in  the  same 
way,  without  going  through  the  judgment  of  Mr.  Justice  Bailey, 
and  the  same  observations  are  repeated  by  Mr.  Justice  Holroyd, 
that  though  a  person  may  be  conversant  in  and  commorant  at  a 
place  in  a  city,  yet  he  might  not  be  an  inhabitant  or  resident.     It 
appears  to  me  that  these  cases  show  that  the  term  *^  inhabitant " 
does  not  necessarily  embrace  a  person  such  as  I  have  described,  car- 
I3ring  on  business  in  the  city,  at  the  Exchange  for  instance.     The 
next  objection  is,  that  he  was  not  possessed  of  any  property  subject 
to  be  rated.    It  is  confined  to  that.     It  does  not  deny  that  he  is  a 
merchant,  or  is  a  merchant  having  property  to  any  amount/ and 
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Beg.        oonastentlj  ¥rith  anything  in  this  plea,  Mr.  Boybin  may  be  a 
Ghajklbs     iQcnshant  possessed  of  property  of  great  Talae,  though  he  could  not 
GavasDufpt.  be  rated  in  respect  of  it.      The  next  objection  is,  that  he  is  not  a 
Piaa^io—     frccDiMui  or  buTgcss  of  the  city.   Now  with  respect  to  that  objectioo, 
GrU^tn    ^^  P^^^  ^^^^  ^^^  deny  that  Mr.  Boylan  is,  in  the  words  of  the 
precept,  a  good,  honest  and  lawful  man  of  the  county  of  the  dty  of 
I)ubluL     It  does  not  deny  that  he  is  a  fireeman,  but  that  he  is  a 
freeman  of  the  city  of  Dublin ;  that  is,  that  he  is  not  a  freeman  by 
tenure  or  charter,  but  under  the  improved  constitution  of  tte 
country  all  men  are  free,  except  outlaws  or  convicts;  villeinage  and 
vassalage  are  done  away  with,  and  all  subjects  now  are  free,  not  by 
tenure  from  any  one,  or  charter  from  the  crown,  but  by  the  law  o( 
the  land,  and  the  right  growing  out  of  it,  and  therefore,  as  I  before 
mentioned,  this  plea  does  not  deny  that  l^fr.  Boylan  is  a  free,  good, 
honest  and  lawful  man  of  the  county  of  the  city  of  Dublin,  because 
a  man  may  be  a  good,  honest  and  lawful  man  of  the  city  of  Dublin, 
though  he  do  not  reside  in  it.     If  a  man  resides  in  one  place,  and 
transacts  his  business  in  another,  he  is  a  man  of  one  place  or  the 
other :  (Com.  Dig.  tit  Abatement,  F.  25 ;  Felwrl's  Digest,  and 
Barnes,  162.)      Canadians,   to  meet  a  case  cited  in  aigument, 
I  do  not  think  could  fairly  be  described  as  merchants  of  the 
city  of  Dublin;   I  do  not  think  that  extreme  case  fairly  put; 
nor    does    it  establish    that    Mr.   Boylan    is    not,    though    not 
resident,   a   good,   honest,   and  lawful    man    of  the    county   ot 
Jndsnint  of     the  city.      He   may  be   the   eldest  son  of  a  resident  merchant 
^-  of  considerable  property — ^hc  may  conduct  his  business.     With 

respect  to  the   form   of  the  plea,   I  did  not  intend  to  notice 
it,  I  prefer  to  rule  the  case  on  the  substance,  but  I  think  the  fonn 
of  it  is  borne  out  by  the  precedent  in  Kirwans  case^  as  to  the 
putting  several  matters  in  it.   It  is  plain  from  Kirwan^s  case^  that  it 
IS  sufficient :  a  man  may  not  have  a  rood  of  ground  in  the  city  of 
Dublin,  and  may  not  be  liable  to  rates  and  taxes,  and  yet  be  a 
good  and  lawful  man  of  the  city — he  may  have  property  to  great 
amount — he  may  have  goods  in  the  custom-house  stores,  which 
are  not  liable  to  rates  or  taxes — he  may  transact  business  on 
the  Exchange — he  may  be  a  director  of  a  bank — he  may  draw 
the  amount  of  his  profits  every  quarter, — further,   he  may  be 
on  the  special  jurors*  book,   or  also,  as  appears  from  the  24th 
section  of  3  &  4  Will  4,  c  91,  he  may  be  the  eldest  son  of  such 
persons,    and    he    may   be    placed  on  the   jurors'    list    though 
he  is  subject  to  all  these  objections.      What  authority  is  there 
against  his  serving?    I  need  not  observe  on  the  importance  of 
the  case  reported  in  Russell  and  Ryan,  and  followed  both  in 
England  and  Ireland,  deciding  that  a  freehold  is  not  a  necessaiy 
qualification  for  a  grand  juror,  and  not  followed  by  any  act  of 
Parliament  altering  that  decision,  though  this  plea  seems  to  be 
taken  from  the  statute:  (3  £  4  AMIL  4,  c  91).      It  was  not 
precisely  aigued  upon  that  statute ;  it  seemed  to  be  wished  that  it 
should  be  taken  that  the  statute  did  not  apply.     It  is  not  veiy 
clear,  but  I  think  that  the  act  throws  some  light  on  the  subject. 
I  do  not  hold  the  decision  in  Be  Nowlan  (2  Jebb  &  S.  1),  to  be  t 
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decision  on  the  point,  nor  was  it  necessary  to  decide  it.  Though  the        Rso. 
matter  is  not  very  clear,  yet,  when  we  look  at  the  title  of  the  act  •'•^ 

made   to  consolidate  and  amend  the  law  relating   to  jurors,  it  qayah  Dufit. 
would  be  difficult  to  hold  that  the  Legislature  did  not  mean  to        -^ 
make  some  provision  relative  to  grand  jurors.     The  act  provides    ^j^^JT?" 
that  the  aheriff  shall  not  in  any  venire  facias  or  precept,  which  is  "^*^' 

the  process  by  which  grand  jurors  are  summoned,  return  the  name 
of  any  person  not  qualified  to  serve  on  juries  by  this  act,  and  it 
then  provides  (in  1st  section),  that  "every  resident,  merchant, 
freeman  and  householder,  having  a  house  and  tenements  in  any 
city,  town  or  borough  situate  within  the  said  county,  of  the  clear 
yearly  value  of  twenty  pounds,  such  city,  town  or  borough  not 
being  a  county  in  itself,"  shall  be  qualified  with  respect  to  pro- 
perty, and  shall  be  liable  to  serve  on  grand  juries  at  Quarter 
Sessions.  It  is  said  that  that  act  is  not  conversant  with  grand 
juries,  but  it  is  difficult  to  comprehend  that ;  there  are  frequent 
references  to  trials  of  issues,  and  that  of  course  alludes  to  petty 
juries,  but  there  is  that  reference  to  grand  juries  at  sessions  of  the 
peace ;  and  in  section  10  it  is  enacted,  that  every  precept  to  be 
issued  for  the  return  of  jurors  before  courts  of  Oyer  and  Terminer, 
Graol  Delivery  and  Sessions  of  the  Peace  in  Ireland,  shall  in  like 
manner  direct  the  sheriff  to  return  a  competent  number  of  good 
and  lawful  men  of  the  body  of  his  county,  qualified  according  to 
law,  and  shall  not  require  the  same  to  be  returned  from  any 
particular  venue  within  the  county.  It  would  seem  to  me  that  Judgment  of 
that  section  plainly  applied  to  persons  returned  upon  a  precept  for  ^^^^ 
summoning  a  grand  jury.  [His  lordship  here  read  the  form  of  the 
precept  now  used,  leaving  out  what  the  former  precepts  required, 
that  the  grand  jurors  should  have  a  qualification  of  freehold.]  I 
have  looked  through  precepts  both  before  and  after  the  3^4 
WilL  4,  and  I  find  that  to  be  the  case.  The  11  th  section  provides, 
that  the  sheriff  shall  not  return  any  names  on  the  jurors'  book,  and 
thence  it  would  seem  the  fair  inference  to  draw,  that  those  who 
are  on  the  jurors'  book  are  fit  persons  to  be  returned.  The  20th 
section  provides,  that  if  any  one  is  placed  on  the  jurors'  book  as 
qualified,  want  of  freehold  shall  not  be  a  cause  of  challenge. 
Sections  24  and  33  appear  to  me  to  be  very  important,  and  par- 
ticularly in  considering  the  case  of  a  man  having  a  residence 
outside  the  city,  and  c<nning  in  to  carry  on  his  business,  or  of  the 
eldest  son  of  such  a  person.  It  enacts,  that  the  sheriff  shall  take 
from  the  jurors'  book  the  names  of  all  such  persons  only,  sons  of 

Eers,  and  of  all  baronets,  knights,  magistrates,  and  of  persons  who 
ve  served,  or  been  returned  to  serve,  the  office  of  sheriff  or 
grand  juror  at  the  assizes,  and  of  all  bankers  and  wholesale  mer- 
chants who  do  not  exercise  retail  trades,  and  of  all  traders  who  are 
possessed  of  personal  property  of  the  value  of  five  thousand 
pounds,  and  of  the  eldest  sons  of  such  persons  respectively, 
thus  comprehending  the  principal  inhabitants  of  the  city,  whether 
It  be  a  county  at  large  or  a  city ;  he  is  to  take  the  eldest  sons  of 
tboee persons,  and  put  them  on  this  list :  for  what  purpose?  to  have 
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Reg.        a  list  from  which  the  grand  jury  is  to  be  formed^  or  a  special  jury, 

^*  when  it  is  required;  and  we  cannot  forget  that  it  was  the  ordinary 

Gay^Dotit.  course  that  the  sheriff  was  ordered  in  such  cases,  to  return  ibe 

grand  panel  as  it  was  called.  Then  the  3rd  section  enacts,  that  every 


Pleading—    sheriff  shall  be  indemnified  for  impanelling  "and  returning  any 

^^'  named  in  the  jurors'  book,  although  he  may  not  be  qualified  or  liaUe 
to  serve  on  juries,  and  that  if  any  sheriff  or  other  such  minister 
shall  wilfully  impanel  and  return  any  man  to  serve  on  any  jury 
before  any  of  the  courts  hereinbefore  mentioned  (except  on  the 
grand  jury  at  any  assizes  or  sessions),  such  man's  name  not  beinz 
inserted  in  the  jurors'  book  for  the  current  year,*'  the  court  shain 
"  upon  examination,  set  such  fine  upon  such  sheriff,  minister,  pro- 
thonotary,  judge's  clerk,  clerk  of  the  peace,  or  other  o£Scer  offend* 
ing,  as  the  court  shall  think  meet,"  so  that  it  enables  him  to  call  on 
grand  juries,  either  at  an  assizes  in  the  county,  or  at  any  sessions, 
(where  the  Legislature  applies  the  word  session  to  sessions  of  the 
peace,  it  is  so  expressed :  so  the  meaning  of  the  section  here  is, 
at  any  assizes  or  commission  of  Oyer  and  Terminer,  General  Gaol 
Delivery),  persons  not  on  the  jurors'  book.  But  by  the  24th  section, 
the  eldest  sons  of  merchants,  and  wholesale  traders,  possessed  of 
5,000/.,  are  to  be  put  on  the  jurors'  book,  not  as  having  any  quali- 
fication of  their  own,  but  as  the  eldest  sons  of  those  persons,  and 
my  opinion  is,  that  the  act  does  refer  to  grand  juries,  and  that  it 
does  require  the  sheriff  to  place  on  the  jurors'  list  the  eldest  sons  of 
those  persons  to  whom  I  liave  referred,  and  that  therefore  the  plea 
is  insufficient,  as  not  negativing  that  qualification,  and  that  the 
just  inference  from  the  whole  of  this  act  is,  that  any  person  who  is 
so  qualified  and  liable  to  serve  as  a  special  juror,  is  liable  and  is 
qualified  to  serve  as  a  grand  juror.  It  is  every  day's  experience, 
that  sons  of  noblemen,  and  persons  who  have  no  property  them- 
selves, are  placed  on  grand  juries.  This  qualification  not  being 
denied,  it  must  be  taken  to  be  admitted  (according  to  the  judgment 
of  Lord  Downes,  in  the  case  of  The  King  v.  Sheridan  {prKinoan)^ 
and  that  neither  Mr.  Boylan  nor  Mr.  Sweetman  are,  upon  this 
plea,  to  be  taken  to  be  disqualified, 
w  1f^^  ^         Richards,  B. — I  shall  have  very  little  to  add  to  what  has  fallen 

^       '   *      from  my  brother  Perrin.     AVith  respect  to  what  has  fallen  firom 
him,  as  to  the  objection  made  to  the  form  of  the  plea,  I  content 
myself  with  stating  that  I  concur  in  it ;  and  with  respect  to  the 
substance  of  these  pleas,  I  also  concur  in  the  judgment  which  has 
been  pronounced.     After  as  careful  an  examination  of  all  the  cases 
and  authorities  as  the  time  would  admit,  I  cannot  find  any  case 
to  show  that,  except  where  it  has  been  made  necessary  by  statute, 
a  grand  juror  should  have  any  qualification  in  point  of  property; 
he  should  be  Uber  homo^  he  should  be  a  freeman  as  contradistin- 
miished  from  a  villein ;  he  should  be  probus,  and  taken  from  the 
body  of  the  county  where  he  is  called.     In  2  Hale,  155,  it  is  laid 
down  that  at  common  law  it  is  necessary  that  a  grand  juror  should 
have  a  freehold,  and  the  same  doctrine  is  laid  down  elsewhere,  and 
seems  to  have  been  admitted  by  the  learned  counsel,  who  aigoed 
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Kirwan's  case  for  the  crown ;  but  it  is  nowhere  laid  down  what        I!kg. 

the  amount   is,  I  am  now  speaking  of  the  matter   at    common  **- 

law.    If  I  might  venture  to  account  for  the  notion  that  a  grand  gavan  Dukft. 

juror  should  be  a  freeholder,  while  the  value  of  his  freehold  does        — - 

not  appear  to  have  been  in  any  degree  material,  I  would  say  that    qJ^,^"^~ 

such  an  opinion  prevailed  merely  because  in  early  times  the  dis- 

tbgoishing  characteristic  between  liber  homo  and  a  villein  was  the 

having  a  Frank  tenement,  a  villein  could  not  be  a  juror,  but  a  man 

haying  a  Frank  tenement  could  not  be  a  villein^  and  therefore  the 

question  to  be  inquired  into  only,  was,  whether  he  was  a  freeholder 

or  not,  and  not  what  was  the  amount  of  his  tenement,  and  tliat 

throws  some  light  upon  the  statutes  (13  Edw.  1,  c  38 ;  21  Edw.  1, 

c  1.)    The  21  Edw.  1,  which  I  need  not  particularly  state,  raises 

the  qualification  (required  by  13  Edw.  1,  c  38.)     These  statutes, 

I  admit,  require  some  amount  of  qualification.     21  Edw.  1,  was 

not  intended  in  any  way  to  affect  the  mode  of  summoning  jurors 

in  counties  of  cities  or  towns,  many  of  which  had  charters  of 

incorporation  long  before  the  earliest  of  these  statutes,  and  were 

invested  with  all  privileges,  but  the  practice  resorted  to  in  counties 

to  ascertain  whether  a  man  was  liber  homo  could  not  be  applied  in 

a  dty,  but  there  were,  as  the  necessity  of  the  case  required,  other 

tests  adopted,  and  I  find  nothing  to  show  that  at  common  law  a 

juror  in  a  city  should  have  any  property  qualification ;  tliere  is 

nothing  on  the  subject  that  I  am  aware  of,  until  we  come  to  the 

statute  2  Hen.  4,  c.  3>  the  form  of  which  being  general  was  held  to 

extend  to  cities.     The  act  was  found  so  hard  to  work  in  cities  and 

towns,  that  the  Legislature  of  England  in  the  23  Hen.  8,  repealed 

it,  but  the  2  Hen.  5  having  become  law  in  Ireland,  by  Poyning*s 

Law  (10  H.  7,  c.  2),  while  the  act  of  Hen.  8,  not  being  passed  till 

after  Poyning's  Act,  the  2  Hen.  5  remained  law  in  Ireland  until  the 

passmg  of  the  3  &  4  Will.  4,  c  91  :  but  the  statute  of  Hen.  5, 

even  if  in  force  in  Ireland,  could  not  apply  to  the  present  case — so 

&r  as  it  applied  to  the  criminal  law,  it  applied  only  to  capital  cases, 

and  therefore  could  not  affect  the  present.     I  think  I  shall  save 

much  time  by  now  coming  to  the  case  of  The  King  v.  Sheridan,  in 

which  it  was  decided  that  a  grand  juror  need  not  have  a  freehold. 

In  that  case  it  was  decided  (except  in  cases  within  the  statute, 

the  2  Hen.  5  not  being  then  repealed),  that  freemen  in  cities  must 

be  considered  the  same  as  freeholders  in  a  county  at  large.     But  I 

apprehend  that  it  cannot  now  be  argued  that  a  man  may  not  be 

^&r,  and  good  and  lawful,  without  being  a  freeman,  and  if  the 

case  be  so,  I  should  like  to  know  what  man  being  probus  et  liber y 

^fprobus  aut  Ubery  is  disqualified  from  being  a  grand  juror  in  a 

county  of  a  city  at  a  Commission  of  Oyer  and  Terminer  and 

General  Gaol  Delivery :   I  find  no  law,  nor  any  case  laying  down 

or  describing  the  qualifications  of  grand  jurors  in  counties  of  cities 

^^oxA  what  I  have  stated.     The  act  of  Will.  4  has  prescribed 

^l^t  persons  qualified  in  the  manner  therein  mentioned  shall  be 

liable  to  serve  on  grand  juries  at  the  court  of  sessions  of  the  peace ; 

tnat  provision  manifestly  meant  only  to  apply  to  courts  of  inferior 

VOL.  IV.  p 


190  CRIMINAL    LAW  CASES. 

Rko.       jurisdiction;  and  to  show  that  it  was  not  intended  that  the  act. 
Charles     should  extend  to  grand  juries  at  assizes,  or  CommissionB  of  OyeK- 
Gavax  Dufft.  and  Terminer,  I  would  refer  to  the  33rd  section,  which  contains 
an  express  exception  to  that  effect.     The  section  provides,  that 


Gi-andjury.    fi^G  shall  be  sct  upon  any  sheriff  who  shall  return  any  man  to  serv 

on  any  jury  before  any  of  the  courts  before  mentioned  whose  nam^ 
has  not  been  inserted  in  the  jurors'  book,  ^^  except  on  the  grancS 
jury  at  an  assizes  or  sessions."  Now  that  section  appears  to  me  to 
be  exceedingly  important  when  the  purview  of  the  act  is  considered 
that  all  jurors  are  to  be  put  on  the  jurors'  book,  yet  here  is  a  sectian 
allowing  the  sheriff  to  go  out  of  the  jurors'  book  altogether; 
possibly,  it  was  thought  unnecessary  to  pass  any  law  prescribing 
the  qualifications  of  grand  jurors  at  assizes  and  Commissions  of 
Oyer  and  Terminer,  regard  being  had  to  the  class  of  persons  who 
usually  are  called  on  to  serve  as  grand  jurors  in  Superior  Courts, 
and  therefore  I  would  say  that  the  words  liber  homo  are  to  be 
taken  as  distinguished  from  villein,  and  that  as  there  is  now  no 
such  thing  as  a  villein^  every  liege  subject  of  Her  Majesty  is  fifcr 
homo^  and  not  being  otherwise  disqualified,  is  liable  to  serve  on 
grand  juries.  But  it  is  said  that  a  juror  cannot  legally  act  as  such, 
unless  he  be  of  the  body  of  the  county,  and  that  Mr.  Boylan  can- 
not, consistently  with  this  plea,  be  considered  as  of  the  body  of 
the  county.  But  I  take  it  he  may  consistently,  with  anything  in 
this  plea,  be  a  merchant  in  this  city ;  he  may  have  a  partner  there, 
and  though  he  may  have  a  residence  outside  the  oity,  he  may 
spend  his  time  in  it,  at  the  exchange,  or  at  the  banks ;  he  tdkj 
be  a  director  of  some  of  the  banks,  and  have  a  share  in  the 
concern ;  he  may  balance  his  books  every  month,  and  take  hiB 
share  of  the  profits  away.  I  should  say  he  may  be  in  such  case 
described  to  be  Patrick  Boylan,  of  the  city  of  Dublin,  merchant; 
though  he  is  not  an  inhabitant  or  freeman,  or  possessed  of  any  ratable 
])roperty  in  it :  he  is  described  on  the  panel  as  Patrick  Boylan,  of 
the  city  of  Dublin,  merchant,  and  that,  if  true,  entitles  him  to  be 
a  juror,  and,  in  my  opinion,  in  this  plea,  it  has  not  been  denied 
either  in  form  or  substance  that  he  is  so.  An  extreme  case  has 
been  put,  but  when  such  cases  come  before  the  court,  when  a 
crew  of  Canadian  sailors  come,  and  are  described  as  merchants 
of  the  city  of  Dublin,  the  court  will  know  how  to  deal  with  it 
My  brother  has  referred  to  the  case  of  B.  v.  Adlard,  and  Rex  v. 
The  Inhabitants  of  North  Curry ^  which,  therefore,  I  need  not 
advert  to.  On  the  whole,  I  very  fully  concur  with  the  judgment 
which  has  been  pronounced. 

Judgment  of  respondeat  ovster. 

[The  prisoner  having  been  called  on  by  the  Clerk  of  the  Crown 
to  plead,  his  counsel  tendered  a  demurrer  to  the  indictment.  The 
Attorney-General  immediately  joined  in  demurrer,  but  the  argument 
of  it  was  postponed  to  a  future  day.] 
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CROAVN  CASE  RESERVED. 

April  27,  1850. 

(Before  Lord  Campbell,  C.  J.,  Parke,  B.,   Alderson,  B., 

Cresswell,  J.,  and  Erle,  J.) 

Reg.  v.  James  Thompson,  (a) 

Larceny-— Joint  taking  of  htisband^s  goods  by  wife  and  adulterer. 

If  a  wife  leaves  her  hufhandfor  the  purpose  of  an  adulterous  intercourse 
with  another  man,  and  there  is  a  joint  taking  by  them  of  the  husband's 
goodsy  the  man  may  be  convicted  of  larceny. 

THE  following  case  was  reserved  by  the  chairman  of  the  Lan- 
cashire Sessions: — 
James  Thompson  was  indicted  at  the  Quarter  Sessions  for  the  Case. 
oonntj  of  Lancaster,  held  by  adjournment,  at  Salford,  on  the  17th 
day  of  January,  1850,  and  was  found  guilty  of  stealing  nine 
gowns,  two  brass  candlesticks,  one  coffee-pot,  one  dining-table, 
two  aprons,  two  pair  of  boots,  two  pair  of  snoes,  four  shawls,  two 
pair  of  stockings,  two  sheets,  and  two  silk  handkerchiefs,  the  pro- 
perty of  Thomas  Edgerton.  The  evidence  showed  that  the 
prisoner,  who  worked  and  lodged  at  the  prosecutor's  house,  went 
away  on  the  4th  of  January,  1848,  with  the  prosecutor's  wife. 
That  they  went  to  Birmingham,  where  they  lived  together  as  man 
and  wife  for  more  than  a  year.  That  they  took  with  them  from 
the  prosecutor's  house  a  box  belonging  to  the  prisoner  containing 
the  wife's  wearing  apparel,  and  also  a  coffee-pot,  and  two  candle- 
sticks, the  property  of  the  prosecutor.  The  wife  of  the  prosecutor 
was  examined,  and  gave  very  contradictory  evidence  as  to  what 
passed  at  the  time  of  leaving  the  prosecutor's  house.  She  stated, 
however,  as  part  of  her  evidence,  that  the  prisoner  assisted  in 
placing  things  in  the  box,  and  in  removing  the  box  from  the  cellar 
to  the  cart  in  which  it  was  taken  away.  It  appeared  further,  tliat 
on  the  parties  arriving  at  Birmingham,  the  box  was  opcnoii,  and 
the  prisoner  saw  its  contents.  That  the  coffee-pots  and  candlesticks 
were  used  by  them  in  their  house  at  Birmingham,  and  that  these 
articles  were  afterwards  sold  by  the  prosecutor's  wife.  That  the 
prisoner  there  pledged  some  articles  of  the  wearing  apparel,  and 
applied  the  money  for  his  own  purposes.  The  chairman,  in  sum- 
ming up,  directed  the  jury  to  find  tne  prisoner  guilty  if  they  came 

(a)  Beportod  by  A  BnTLSSTOX,  Eaq.,  Barrister-at-Law. 

p  2 
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Utbf».       to  the  (me  or  the  other  of  the  foDowing  condoaons : — Either  that 
^         the  ptiaffmer,  going  awaj  with  the  proeecators  wife  forthe  pmpofie 
*^!I1![^*'    of  an  adnltenwi  intercwi ae,  waa  engaged  jointhr  with  her  in  taking 
/jtr^-^mf,     tfa«  grxidjt ;  OT,  necfaMv,  that  not  being  a  party  to  the  oi^inal  taking 
or  removal  y  the  fniAfmer,  after  arriTing  at  Birmingham,  appropriated 
anj  {jart  fA  the  goods  to  his  own  use.     The  jozy  found  the  pri- 
Bfftier  guilty,  abiding  that  they  did  so  on  the  grcmnd  that  there  was 
a  jfAnt  taking  by  the   prisoner  and  the  prosecutor  s  wife.     The 
ounsel  for  the  {irisrmer  applied  to  the  court  to  refeenre  the  ques- 
tion, and  the  cases  iX Reg,  v.  Clark  (\  Rus&  &  Ry.  376,  note  (a),) 
and  lUg.  v.  RoMtnberg  1 1  Car.  &  Kir.  238),  were  cited.   The  Court 
iff  Quarter  Sessions  acceded  to  the  application,  and  submit  for  the 
opinion  of  the  justices  of  either  bench,  and  barons  of  the  Exchequer, 
tne  question  whether  the  case  was  properly  left  to  the  jury,  and 
the  Ci^nviction  grxkL 

No  CTiunsel  were  instructed  to  argue  the  case. 
iodxiMiit  LoKD  Campbell,  C.  J. — It  being  found  that  there  was  a  joint 

taking  in  this  case,   it  is  quite  clear  that  the  conyiction  was 
right  (a) 

Cofwiction  affinued, 

(a)  R.  T.  Tolfrte  (I  Moo.  C.  C.  243)  ;  R,  v.  ToMt  (Car.  &  M.  112.)  Whether  the 
lecofid  part  of  Uie  chairman's  direction  to  the  jury  was  correct  is  doahtfhL  In  Reg,  r. 
Rotenherg  (1   Cox*8  Criro.  Cas.  31),  the  following  passage  from  Daltoo*8  Justice  (c  157, 

{jar.  17,  p.  504,  ed.  1727),  was  cited:  "*  If  a  married  woman  shall  deliyer  to  her  adulterer  her 
losbands  goods,  this  is  felon j  in  the  adulterer:"  but  Parke,  B.  said,  that  if  that  questioii 
aroso,  he  shoald  reserve  it  for  the  judges. 
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CROWN  CASE  RESERVED. 

April  27, 1850. 

(Before  Lord  Campbell,  C.  J.,  Parke,  B.,  Alderson,  B., 

Cresswell,  J.,  and  Erle,  J.) 

Reg.  v.  Woolley.  (a) 


False  pretences — WTiat  are^  within  the  statute. 

Any  false  statement  of  an  alleged  existing  fact  fratLdulently  made  for  the 
purpose  of  obtaining  money ^  and  by  which  money  is  obtained^  is  a  false 
pretence  within  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  53,  although  the  pro- 
secular  mighty  by  the  exercise  of  reasonable  caution,  have  detected  the 
imposition.  The  question  is  for  the  jury,  whether,  in  truth,  the  false 
statement  did  impose  upon  the  prosecutor,  and  induce  him  to  part  with 
his  money. 

Therefore,  the  secretary  of  a  society  of  Odd  Fellows,  who  had  falsely  pre- 
tended to  one  of  the  members  that  he  owed  to  the  society  more  than  in 
truth  he  did  owcy  and  obtained  money  thereby,  was  held  properly  con- 
victed under  that  statute. 

THE  following  cases  were  reserved  by  Patteson,  J.,  at  the  last 
Stafford  -^izes: — 
First  Case. — The  prisoner  was  tried  and  convicted  before  me  at 
the  last  assizes  at  Stafford,  on  an  indictment  which  charged  in  the  Fint  case, 
first  count,  that  he  was  secretary  to  the  Earl  of  Uxbri^e  Lodge 
of  Oddfellows  at  Burton-upon-Trent.  That  Joseph  Buxton  was 
a  member,  and  indebted  thereto  in  2s.  2d.  That  defendant  falsely 
pretended  to  Buxton  that  13^.  9^  was  due  from  him  to  the  lodge, 
and  thereby  obtained  from  him  1  sovereign,  1  half  sovereign, 
3  crowns,  4  half-crowns,  11  shillings,  23  sixpences,  139  pence,  and 
278  halfpence,  of  the  moneys  of  Buxton,  with  intent  to  cheat  and 
defraud  him,  whereas,  &a 

Second  Count  alleged  the  obtaining  of  same  moneys,  omitting 
the  sovereign  and  half  sovereign. 

Third  Count — ^Falsely  pretending  to  Joseph  Buxton  that 
13*.  9</.  would  be  due  and  owing  on  28th  November  from  him  to 
*  certain  society  called  the  Earl  of  Uxbridge  Lodge  of  Odd 
bellows,  and  obtaining  13^.  9cf. 

Fourth  Count. —  Obtaining  13«.  6rf. 

Fifth  Count — Unlawfully  demanding,  having  and  receiving 
l3*.  9  A 

It  appeared  in  evidence  that  Joseph  Buxton  was  a  mem- 
l>er  of  the  lodge ;  that  his  contribution  was  9ef.  per  fortnight ;  that 
the  prisoner  was  permanent  secretary  of  the  lodge,  with  a  salary. 

(a)  Beported  by  A.  BrrrLBsroK,  Esq'.  Barrister-at-Law. 
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JiBG.        That  it  was  hb  duty  to  receive  money  irom  the  members  in  lodge 
''•  hours ;  but  he  had  no  authority  to  receive  any  out  of  the  lodge ; 

*     that  on  the  17th  November  pnsoner  himself  brought  and  tendered 

FaUe  prttmeet.  to  Buxton  out  of  the  lodge  a  writing  or  summons  in  the  wordi 
following : — 

Earl  of  Uxbridge  Lodge^  Burton-on-Trent, 
November  14,  1848. 
Sir,  and  Br.  (Brother). — I  hereby  give  you  notice  that  you  owe 
to  your  lodge  for  contributions,  &c.,  the  sum  of  I3s.  9dl,  due  on 
the  20th  November.  Yours,  respectfully, 

To  Mr.  Joseph  Buxton.  William  Woollet. 

The  20th  November  was  the  next  lodge  night  after  the  14tlL 
Prisoner  said,  I  have  brought  you  a  summons  for  the  money  yoo 
owe  the  lodge.  Buxton  opened  the  paper,  and  sidd,  do  I  owe  thai 
amount,  ISs.  9d.  ?  Prisoner  said,  you  do.  Buxton  said,  it  is  not  ven 
long  since  I  paid  a  sum  at  the  lodge  to  you.  Prisoner  said,  thatu 
what  you  owe.  Buxton  said,  very  well ;  and  paid  him  145.,  and 
received  Sd.  in  change ;  but  Buxton  could  not  recollect  in  what 
coin  he  had  paid,  except  that  there  were  half-crowns.  Buxton  had 
never  paid  monev  out  of  the  lodge  before ;  he  never  paid  any  more, 
nor  went  to  the  lodge  afterwards.  Prisoner  wrote  on  the  paper, 
*^  November  17th,  1848.  Received  ISs,  9cL  on  this  account 
William  WooUey." 

It  appeared  bv  the  books  of  the  lodge  in  prisoner's  writing,  that 
Buxton  had  paid  3s.  9d.  on  the  23rd  of  October  at  the  lodge,  and 
that  on  November  20th  two  sums  of  9^.,  and  a  subscription  of  SJL 
were  due  from  him.  The  prisoner  accounted  to  the  treasurer  <m 
the  20th  November,  and  paid  him  4/.  lis.  1^.,  but  no  sum  of 
13*.  9d.  from  Buxton.  There  was  no  entry  on  20th  of  November 
of  any  fine  inflicted  on  Buxton ;  but  there  was  an  entry  in  pri- 
soner's writing  of  a  fine  of  Is.  on  him,  on  the  4th  December.  Fines 
are  entered  at  the  time  they  are  inflicted.  On  22nd  October, 
1849,  there  is  an  entry  against  Buxton's  name,  2ls.  lOd. — 
"  expelled." 

Vauffhauy  for  the  prisoner,  objected,  first,  that  there  was  no  fake 
pretence  within  the  stat  7  &  8  Geo.  4,  c  29,  s.  53 ;  that  the  fact 
of  what  was  due  was  as  much  within  the  knowledge  of  Buxton  as 
of  the  prisoner ;  that  it  was  no  more  a  false  pretence  than  if  a 
creditor  should  say,  you  owe  me  51.,  when  the  debt  was  only  21, 
and  so  obtain  5L:  (see  2  East  P.  C.  830,  R.  v.  WitheU;  2  koa 
C.  C.  254,  R.  V.  Johnston ;  Car.  &  Mar.  249,  A  v.  BaU;  7  C  &P. 
848,  R,  V.  Reed.) 

Secondly.  That  if  there  be  any  false  pretence,  it  is  the  paper  o' 
summons,  wliich,  therefore,  ought  to  be  set  forth  in  the  indictment: 
(see  Starfcie  on  Crim.  Pleading,  97.) 

On  the  other  side,  it  was  contended,  that  the  false  pretence  w# 
the  oral  assertion  of  the  prisoner,  who  himself  brought  the  papei 
signed  by  himself,  that  the  money  was  due :  (16  L.  J.  9,  Mag.  Cai* 


Cm*. 
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Hamihan   v.   The  Queen   (in   error).)     I  request  the  opinion  of        Rkg. 
the  court,  whether  this  conviction  can  be  sustained  upon  all  or  any     ^oJ^ley 

of  the  counts  of  the  indictment.  

Second  Case. — The  same  prisoner  was  also  convicted  on  an  Faite  pretences. 
bdictmenty  charging  him  with  obtaining  a  sovereign  from  William 
Buxton,  by  false  pretences,  with  intent  to  defraud  him.  The 
iodictment  was  in  a  similar  form  to  the  preceding  one.  William 
Buxton  was  a  member  of  the  lodge,  and  contributed  9d.  per  fort- 
night He  had  been  residing  at  Manchester,  and  paid,  through 
his  mother,  who  resided  at  Burton-on-Trent  It  appeared  by  the 
prisoner's  books,  tluit  payment  of  Is.  6d.  was  made  on  account  of 
William  Buxton,  on  tne  23rd  of  April,  1849,  so  that  3^.  would  be 
due  on  18th  June,  and  there  is  an  entry  by  the  prisoner  of  pay- 
ment, by  Buxton,  of  3*.  on  the  18th  June.  On  the  15th  J^^^c,  g^^^  ^^^^^ 
Buxton  retnmed  to  Burton,  and  on  the  18th  went  to  the  lodge, 
bdig  a  lod^e  night,  when  he  was  outside  the  door,  he  saw  the 
prisoner  inside,  who  told  him  he  could  not  be  admitted  till  he  was 
dear.  Buxton  asked  what  was  due.  The  prisoner  said  ISs.  5d. 
Buxton  gave  him  a  sovereign,  and   was  then   admitted.     The 

Crisoner  went  to  his  desk,  and  entered  13^.  5d.  on  Buxton's  card; 
ut  he  paid  over  to  the  treasurer  58.  only,  as  received  from  Buxton, 
which  was  the  sum  really  due.  The  same  objections  were  made  in 
this  case,  so  far  as  they  were  applicable. 

Vauffharif  for  the  prisoner. — This  is  not  a  false  pretence  within  Argument 
Btat  7  &  8  Geo.  4,  c  29,  s.  53.  All  the  cases  under  that  statute  '«'  prisoner, 
belong  to  one  of  three  classes.  First,  where  the  prisoner  has  made 
a  fake  representation  as  to  his  own  character,  station,  or  circum- 
Btances ;  secondly,  where  he  has  falsely  pretended  that  some  event 
has  happened;  and,  thirdly,  where  he  has  obtained  credit  by 
representing  that  he  had  an  authority  from  some  third  person, 
which,  in  truth,  he  had  not.  In  the  £rst  class  are  R.  v.  Barnard 
(7  Car.  &  P.  784),  where  the  defendant  falsely  represented  him- 
self to  be  a  member  of  the  university  of  Oxford,  by  wearing  a 
commoner's  cap  and  gown;  E.  v.  Wichham  (10  Ad.  &  Ell.  34), 
where  part  of  the  false  pretence  was,  that  the  defendant  was  a 
captiun  in  the  East  India  Company's  service;  nnd  Hamilton  v.  The 
(^(9  Q.  B.  Rep.  271;  2  Cox's  Crim.  Cas.  11),  where  the 
defendant  pretended  that  he  was  a  captain  in  the  Fifth  Dragoon 
Guards.  To  the  second  class  belongs  the  case  of  R.  v.  Young 
(3  T.  R.  98),  where  the  false  pretence  was,  that  the  defendants  had 
n«»de  a  bet  with  another  person  that  one  of  them  should  run  ten 
^es  within  an  hour ;  and  in  the  third  class  are  R.  v.  Freeth  (Russ. 
^  Ry.  127),  where  the  defendant  obtained  ffoods  and  money  for  a 
forged  note  of  hand;  R.  v.  Coleman  (1  Leach,  303  a;  2  East  P.  C. 
W2),  where  a  carrier  falsely  pretended  to  the  consignor  that  he 
had  carried  certain  goods  to  the  consignee ;  and  R.  v.  Douglas 
(1  Camp.  212),  where  a  porter  represented  that  a  false  porterage 
ticket  was  a  true  one,  and  that  more  had  been  charged  for  the 
porterage  of  a  parcel  than  had  in  truth  been  charged.  It  will  be 
ooeervM,  therefore,  that  all  these  representations  were  such,  that 
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Reo.        the  truth  or  falsehood  of  them  neither  was  known,  nor  could  at 

WooLLEY      *^^  *^™®  ^^  ascertained  by  the  party  to  whom  they  were  made. 

—    '        Lord  Campbell,  C.  J. — Then  do  you  define  a  false  pretenoe 

False  pretences,  within  the  Statute  to  be  a  false  statement  of  any  fact,  the  truth  or 

falsehood  of  which  cannot  be  ascertained  by  the  party  to  whom  it 

is  made  ?     The  statute  adds  no  such  qualification. 

Vaughan. — If  the  prosecutor  has  the  means  of  knowledge  at  the 
time  when  the  statement  is  made,  the  offence  is  not  committed. 

Alderson,  B. — If  the  prosecutor  knew  the  statement  to  be 
false,  then  the  jury  would  not  find  that  the  money  or  goods  had 
been  obtained  by  means  of  the  false  pretence. 

Vaufffiaru — Some  limitation  has  been  and  must  be  pot  upon  the 
very  general  words  of  the  statute  ;  for  they  would  include  a  ttiae 
representation  as  to  a  future  event :  (see  B.  v.  GoodhaU,  K.  &  B. 
461.)  What  is  the  reason  for  excluding  that  case?  As  the  pre- 
tence regards  a  future  event,  there  is  time  and  opportunity  for 
inquiry. 

Erle,  J. — The  statement  of  a  future  possible  event  can  hardly 
be  essentially  false. 

Alderson,  B. — The  possibility  of  inquiry  always  exists. 

Vaugharu — Here  the  member  of  the  society  had  the  same  means 
of  knowing  what  was  due  as  the  secretary. 

Parke,  B. — There  is  a  very  good  note  (a)  on  this  subject  by 

Artruraent        Mr.  Grcavcs  in  his  edition  of  Russ.  on   Crimes  (voL  2,  289.)    It 

for  prisoner.       scems  Very  correct  to  say  that  any  false  pretence  of  an  existing 

fact,  intended  to  impose  and  actually  imposing  upon  the  party,  to 

whom  it  is  made,  is  within   the   statute ;  and  if  so,  this  case  is 

within  it. 

Vaugkan. — R.  v.  Wheailey  (2  Burr.  1129),  seems  to  point  out 
that  the  mischief,  against  which  the  statute  is  directed,  was  the 
making  of  false  statements  against  which  common  prudence  could 
not  guard. 

Erle,  J. — The  law  is  for  the  protection  of  the  weak  more  than 
the  strong.     (He  referred  to  R.  v.  Kenrick,  5  Q.  B.  49.) 

Parkb,  B.— In  R.  V.  Wickham  (10  Ad.  &  Ell.  34,  37),  Lord 
Denman  said,  very  properly,  **  suppose  a  man  has  just  wit  enough 
to  impose  upon  a  very  simple  person  and  defraud  him ;  how  is  it 
to  be  determined  whether  the  degree  of  fraud   is  such  as  shall 

(o)  The  following  is  the  note  referred  to: — 

^  It  is  sabmitted  that  the  jury  are  die  proper  persons  to  gire  the  measure,  and  that  it  is  fi^ 
them  to  saj  whether  or  not  the  pretences  nscd  were  the  means  of  obtaining  the  property.  Adj 
mle  founded  upon  the  pretence  being  such  as  would  impose  npon  persons  of  ordinary  caution, 
would  leave  all  who  were  unfortunately  gifted  with  a  less  degree  of  caution  at  the  mercy  of  tb« 
fraudulent  and  designing.  And  as  in  robbery  it  would  be  absurd  to  lay  down  any  rule  which 
deBned  the  force  necessary  to  constitute  a  robbery  with  reference  to  the  ordinary  strength  of 
mankind,  so,  in  false  pretences,  it  would  be  equally  absurd  to  establish  a  rule  with  referenoe  to 
the  ordinary  capacity  of  mankind.  On  the  other  hand,  as  in  robbery,  the  correct  role  desrly 
is,  that  any  force  sufficient  to  overcome  the  bodily  resbtance  of  the  party  robbed  constitutes  the 
offence,  whether  that  party  be  a  powerful  man  or  a  feeble  woman ;  so  it  is  submitted  that  any 
pretence  sufficient  to  overcome  and  impose  upon  the  mind  of  the  party  to  whom  it  is  nude, 
ought  to  be  considered  to  constitute  an  offence  within  tliis  statute;  and  that  whether  it  wereot 
such  a  character  or  not  ought  to  be  left  to  the  determination  of  tlie  jury  with  reference  to  all 
the  facts  of  the  particuUr  case.** 
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^imount  to  a  misdemeanor?    Who  is  to  give  the  measure?''    And        Reo. 
sgain  he  asked  **  Why  is  it  the  prosecutor's  folly  more  than  the         *• 

defendant's  fraud  ?"    It  is  clear  that  the  jury  must  say  whether        

"the  party  has  been  imposed  upon.  Fake  pretences, 

.^DERSON,  B. — And  they  would  not  say  so,  if  the  pretence  was 
so  absurd  that  it  could  not  impose  upon  any  one.  The  law  of 
false  tokens  was  more  strict. 

LfORD  Campbell^  C.  J. — It  must  be  recollected  that  the  minds 
of  the  two  persons  are  in  a  very  different  state.  The  party  who 
made  the  false  pretence  that  the  money  was  due  knew  that  it  was 
false ;  the  other  might  be  in  a  state  of  doubt  and  uncertainty.  If 
the  money  was  not  obtained  by  the  false  statement^  the  defendant 
would  be  acquitted ;  but  if  the  money  was  thereby  obtained^  is  it 
not  a  false  pretence  within  the  statute  ? 

Erle^  J. — In  R.  V.  DouglojBy  the  imposition  would  have  been 
detected  by  any  person  who  knew  the  proper  rate  of  charge  for 
the  carriage  of  parcels. 

Vaughan. — Then  suppose  a  tradesman  were  to  say  to  his 
customer,  **  you  owe  me  5/.,"  knowing  at  the  time  that  less  or 
nothing  was  due^  and  thereby  obtained  5l.y  can  it  be  said  that  that 
would  be  within  the  statute? 
Lord  Campbell,  C.  J. — I  believe  we  all  think  that  it  would. 
Alderson,  B.— In  R.  v.  WiUiams  (2  East  P.  C.  830 ;  cited 
3  T.  R.  104),  the  defendant  falsely  pretended  that  he  was  intrusted 
by  the  Duke  de  Lauzun  to  take  some  horses  from  Ireland  to 
London,  and  it  was  held  to  be  within  the  act,  though  the  fact 
might  have  been  ascertained. 

Vaughan. — In  R.  v.  Reed  (7  Car.  &  P.  848\  it  was  held  that  a 
false  representation  that  a  quantity  of  coals  delivered  by  the 
defendant  to  the  prosecutor  weighed  more  than  in  truth  they  did 
weigh,  was  a  mere  false  affirmation  not  indictable. 

Lord  Campbell,  C.  J. — We  are  all  of  opinion  that  these  con-  Judgment 
victions  must  be  affirmed.     The  law  has   oeen  very  accurately 
stated  by  Lord  Denman  in  the  case  cited. 

Convictions  affirmed. 
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CROWN  CASE  RESERVED. 

Jpnl  27,  1850. 

(Before  Lord  Campbell,  C.  J.,   Parke,  B.,   Aldebson,  R, 

Cresswell,  J.,  and  Erle,  J.) 

Reg.  v.  J.  T.  Simpson  Jones,  {a) 

False  pretences — Charitable  gift — Venue —  Value  of  property. 

To  procure  a  mere  voluntary  charitable  gift  by  false  pretenca  stem 
offence  within  stat.  7  Sf  S  Geo.  4,  c.  29,  s.  53. 

An  indictment  charged  the  defendant  with  obtammg  ky  false  pretences^  m 
one  county  a  post-office  ordisr,  in  another,  a  5L  banh-note^  and  in  a  third 
two  pieces  of  paper,  to  wit,  two  halves  of  a  51.  banh-note  of  the  value  cf 
\s.  It  was  proved  that  the  prosecutor,  at  the  request  of  the  pritomer, 
transmitted  through  the  post  a  letter  containing  a  post-office  order : 

Held,  that  the  defendant  was  properly  tried  in  the  county  in  which  that 
letter  was  posted,  though  it  was  received  by  the  prisoner  in  a  different 
county. 

It  was  also  proved  that  he  sent  through  the  post  two  halves  of  a  51.  bank- 
note, one  of  which  was  received  in  the  county  of  W.,  the  other  in  the 
county  of  M. : 

Held,  that  the  half  notes  were  of  sufficient  value  to  sustain  a  eomvictim 
upon  the  count  charging  the  receipt  of  two  pieces  of  paper. 

THE  following  case  was  reserved  by  the  assistant  judge  of  the 
Middlesex  Sessions: — 
Cue.  John  Thomas  Simpson  Jones  was  indicted  for  obtuning  by  false 

pretences  a  post-office  order  for  the  payment  of  3/L  of  the  goods 
and  chattels  of  John  CoUingridge,  with  intent  to  cheat  and  defniud 
him  of  the  same,  and  in  other  counts  for  obtaining  a  5L  bank-note 
and  two  pieces  of  paper,  to  wit,  two  halves  of  a  5L  bank-note  of  the 
value  of  Is.y  of  the  goods,  chattels  and  moneys  of  the  said  John 
Collingridge,  with  intent  to  defraud  him  thereof. 

It  was  proved  in  evidence  that  the  prosecutor  resided  at  Son- 
bury  in  Middlesex,  having  a  house  also  at  Bath,  but  that  at  the 
time  of  his  receiving  the  letter  hereinafter  first-mentioned,  he  was 
at  liis  house  at  Sunbury,  and  the  prisoner  at  Vauxhall-road,  in  the 
same  county,  and  with  respect  to  the  first  charge  that  the  prisoner 

(o)  Beported  by  A  Bittleston,  Esq.,  Bairister-at-Lmw. 


I 
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rrote  at  his  residence  the  letter^  of  which  the  following  is  a  copy,        Rso. 
rith  intent  to  defraud  the  prosecutor,  and  assuming  a  name  to  j  «  ^j    ^^ 
rhich  he  had  no  right,  viz.,  that  of  Dr.  Scott  subscribed  to  the   '   ' 

etter : False  yreUnoet 

Gravesend,  July  30th,  1 849.  J^^^^ 
Sir, — Permit  me  to  address  you  in  a  case  of  charity  at  the 
tamest  entreaty  of  James  Brewer,  a  young  man  whom  you  have 
been  very  kind  to  upon  several  occasions,  and  some  months  ago 
on  gave  him  IL  3s.  to  take  him  to  Leamington :  he  was  ordered 
ere  for  the  benefit  of  sea  bathing,  but  the  air  being  too  keen  for 
tu8  delicate  frame,  he  has  been  advised  to  endeavour  to  gain  admis- 
fflon  to  the  Consumption  Hospital,  Brompton,  near  London.  He 
is  in  very  distressed  circumstances,  and  has  no  means  of  paying  the 
fees  of  that  institution,  and  is  also  indebted  here  to  his  landlady 
for  board,  &c  Your  kindness  to  him  before  induces  him  to  hope 
that  you  might  once  more,  and  for  the  last  time,  render  him  some 
Ghle  assistance  to  enable  him  to  make  up  fifty  shillings,  all  that  he 
is  deficient  of.  I  have  taken  more  than  usual  interest  in  his  case, 
having  given  him  some  linen,  and  I/.  lOs,  in  cash,  which  is  as  much 
18  my  hmited  means  will  admit  me  to  do.  The  sad  intelligence  of 
a  death  in  my  family  obliges  me  to  leave  home  in  a  few  hours  for 
Scotland,  and  I  shall  be  absent  some  weeks ;  therefore  you  will  be 
pleased  to  return  an  answer  to  the  poor  youth  himself,  along  with 
the  inclosure,  which  is  of  importance  to  him,  addressed  James 
Brewer,  Post-oflSce,  Gravesend,  Kent,  to  be  left  till  called  for;  "** 
and  I  have  instructed  Miss  Scott,  my  sister,  to  acknowledge  the 
receipt  for  him.  Trusting  the  motive  which  actuates  me  in  pre* 
ferring  the  request  will  be  deemed  an  apology, 

I  am.  Sir,  your  obedient  Servant, 

Jno.  H.  Scott,  M.D. 
To  John  Collingridge,  Esq.,  Bath. 

That  he  delivered  the  same  to  an  accomplice  at  his  residence  in 
Middlesex,  with  instructions  to  put  it  in  the  post-office  at  Graves- 
end, to  be  there  posted ;  that  the  same  was  posted  accordingly^ 
tnd  duly  received  by  the  prosecutor  in  Middlesex,  it  having  been 
forwarded  from  Bath,  in  the  county  of  Somerset,  to  him  at  Sun- 
boiy.  He  thereupon  believing  the  story  told  in  the  said  letter  to 
be  true,  and  that  it  had  been  written  by  a  Dr.  Scott,  obtained  a 
post-office  order  at  Sunbury  for  the  sum  of  SL^  as  laid  in  the 
indictment,  in  favour  of  James  Brewer,  and  having  inclosed  the 
nme  in  a  sealed  envelope,  addressed  James  Brewer,  Post-office, 
Gravesend,  Kent,  put  it  in  the  Sunbury  post-office,  where  it  was 
transmitted  by  course  of  post  to  Gravesend,  in  the  county  of  Kent, 
•jad  there  received  by  the  accomplice  (under  the  prisoner's  instruc- 
tions), who  got  the  money  for  the  order,  and  gave  half  the  proceeds 
to  the  prisoner  at  his  residence  in  Yauxhall-road,  keeping  the 
other  half  himself.  The  pretences  were  each  and  every  of  them 
&l6e  to  the  prisoner's  knowledge,  and  the  letter  was  written  with 
Uitent  to  cheat  and  defraud  the  prosecutor,  and  obtain  money  from 
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Rbo.        him,  and  the  name  of  Scott  was  assumed  for  that  purpose.    Wi& 
respect  to  the  second  charge,  it  was  proved  th 
and  posted  the  following  letter  from  Bath : — 


&'j        aspect  to  the  second  charge,  it  was  proved  that  the  prisoner  wioU 


FaUepretencu 

— Venue 

—Evidemx, 


-^•^  Bath,  August  10th,  1849. 


Case. 


Sir, — It  is  a  most  unusual  thing  for  me  to  address  an  individul 
to  whom  I  am  an  entire  stranger ;  but  circumstances  over  whidi] 
have  had  no  control,  almost  compel  me  to  make  my  present  situatioi 
known,  and  having  received  this  morning  a  note  from  Dr.  HaniMa 
who  was  an  early  friend  of  my  late  father,  the  Rev.  B.  C.  Colling' 
ridge,  of  Newcastle,  intimating  that  a  namesake  of  mine  wai 
residing  at  Bath,  and  under  an  impression  (as  our  name  is  by  n 
means  common),  I  have  ventured  to  address  you,  thinking  yoi 
might  spring  from  the  Northumberland  family  of  the  Collingndga 
I  know  of  no  relation  in  the   world   living  bearing  my  name^ 
except  an  only  brother,   now  living  in   Hexham,   and   seven 
sisters  married,  who  of  course  do  not  take  the  name  now.    ] 
have   been  bred  to  mercantile  pursuits,    and    for  many   yean 
resided  at   Cape  St  Mary's,  River  Gumbia,  Western  Uoast  a 
Africa,  where  I  lost  in  one  night,  by  the  upsetting  of  a  shallop,  oi 
small  decked  vessel,  at  the  mouth  of  the  Kiver  Nemo,  the  entin 
savings  of  many  years  of  industrious  but  laborious  toil,  amounting 
to  2,570/1,  in  one  of  the  most  unhealthy  climates  in  the  world ;  anc 
what  is  worse  than  the  mere  loss  of  health,  the  burning  heat  of  th 
Torrid  Zone  has  so  injured  my  constitution,  that  at  the  early  ag( 
of  thirty -four  I  have  been  compelled  to  relinquish  a  good  situatioi 
which  required   some  activity.      Since  my  return  to  England 
I  have  for  some  time  past  been  endeavouring  to  obtain  a  eituatiM 
in  some  of  the  milder  West  India  Islands,  Madeira,  or  the  soutl 
of  Europe,  with  a  view  of  re-establishing  my  health,  but  all  en- 
deavours have  proved  unavailing.     The  me<£cal  profession  have 
recommended  me  to  try  the  benefit  of  the  Bath  waters,  but  I  an 
sorry  to  say  I  have  found  no  benefit,  my  funds  are  almost,  nay 
I  may  say,  wholly  expended,  and  I  have  not  one  single  firi^ 
whom  I  may  appeal  to  in  confidence.     Upon  beginning  to  wnU 
this  it  was  my  mtention  to  have  asked  you  to  advance  me  a  smal 
sum  as  a  loan,  that  is,  if  you  had  any  knowledge  of  our  family  ii 
the  north,  but  I  will  refrain  from  asking  that  favour,  for  if  yoc 
obliged  me  with  a  loan  I  have  no  prospect  in  the  world  of  repsving 
it  at  present,  and  if  it  is  in  your  power  to  assist  a  ruined  merchaDl 
in  ill  health  I  will  feel  truly  grateful;   it  must  be  as  a  gift,  fiNr, 
from  the  terms  of  my  brother  s  letter,  it  appears  his  means  are 
limited,  and  I  have  no  prospect  there,  except  casual  assistance. 
Bead  Us  letter  and  you  will  see  his  position  and  mine ;  he  sent 
me  5L  in  June,  having  an  aged  mother  to  maintain,  and  a  laigQ 
family  upon  his  small  practice,  being  by  profession  a  suigeoo. 
I  really  cannot  summon  resolution  to  apply  to  him,  at  least,  for 
a  time.     The  enclosed  letter  you  will  be  pleased  to  return  to  me, 
as  also  the  note,  which  you  will  perceive  is  signed  by  the  Arch- 
bishop of  York  (signed  Ebor,  I  presume  the  latin  name  for  that 
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city,)  and  as  I  am  invited  to  spend  a  day  with  a  family  in  Chippenham        Beg. 
8ome  twelve  miles  distant^  you  will  be  pleased  to  return  to  me     -  JJ*- 

there,  addressed  as  below.     I  am  a  poor  one,  Mr.  CoUingridge,  to  *    ' ^°^™* 

press  for  a  favour ;  I  have  always,  through  life,  been  placed  above  Falte pretences 
it,  but  my  distresses  are  not  the  less ;  the  privations  which  I  have  J^^^^L 
undergone  and  am  now  silently  undergoing,  are  not  the  less  keen 
because  I  do  not  enlarge  upon  them,  but  as  I  have  addressed  you 
in  confidence,  I  will  here  state,  if  you  can  render  me  any  pecuniary 
assistance,  without  injury  to  those  who  may  have  strong  claims 
upon  you  and  equaUy  necessitous,  I  will  be  for  ever  grateful  for 
toe  least  aid.  An  early  answer  will  oblige.  And  I  may  here 
mention  it  was  your  domestic  in  Pulteney-street  who  gave  me 
jour  address,  having  called  this  morning  in  the  hope  of  seeing  you 
personally.  Wishing  you.  Sir,  a  large  enjoyment  of  peace  and 
tranquillity, 

I  remain.  Sir,  your  obedient  servant, 

John  Henry  Collingridge. 

Address  Mr.  J.  H.  Collingridge  (to  be  called  for),  late  from 
Africa,  the  Post  Office,  Chippenham,  Wilts. 

J.  M.  C. 
To  John  Collingridge,  Esq.  (of  Bath), 

Sunbury  Vifla,  Sunbury,  Middlesex. 

That  it  was  duly  received  at  Sunbury  by  the  prosecutor,  who  ^**®" 
thereupon  believing  its  contents  to  be  true,  and  that  it  was  written 
by  a  person  bearing  the  name  of  John  Henry  Collingridge,  enclosed 
onebdf  of  a  51.  note  in  a  letter,  addressed  ^'Mr.  J.  H.  Collingridge 

^be  called  for),  late  from  Africa,  Post  Office,  Chippenham, 
Its,"  and  forwarded  it  by  post  from  Sunburv  to  Chippenham,  in 
the  county  of  Wilts,  where  it  was  received  by  the  prisoner,  who 
thereupon  requested  the  prosecutor  by  letter  to  forward  the  second 
half  of  the  note  by  post  to  his  residence  in  Middlesex,  and  which 
the  prosecutor,  who  was  then  still  at  Sunbury,  did,  and  wrote  from 
thence  accordingly,  and  the  prisoner  received  it  there,  and  by 
letter  duly  acknowledged  the  receipt  of  such  half  note  there. 
The  letter  was  written  by  the  prisoner  himself,  with  intent  to 
Muud  the  prosecutor  of  his  money.  He  knew  the  contents  to 
be  &lse,  assuming,  for  the  purpose  of  such  fraud,  the  name  of 
John  Henry  Collingridge,  to  which  he  was  not  and  never  had  been 
entitled. 

Three  points  were  taken  by  the  prisoner's  counsel  as  to  both 
charges. 

Ist  That  neither  of  them  were  offences  within  the  meaning  of 
the  statute.  The  post-office  order  and  the  5L  were  mere  voluntary 
gifts,  and  that  the  statute  did  not  apply  to  voluntary  charitable 
gifts^ 

2n(L  As  to  the  first  charge,  that  the  same,  if  triable  anywhere, 
^  only  triable  in  the  county  in  which  the  post-office  order  was 
'eceivei     And  that  it  was  received  in  the  county  of  Kent. 
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Reck  3rd.  As  to  the  second  charge,  that  one  half  of  the  bank-note 

J  T  &  Jojf     '^^ving  been  received  In  Wiltshire,  and  the  other  half  in  Middlesex 

'  — '      the  bank-note  was  not  received  in  Middlesex ;   and   that  with^ 

Faltepretencet  respect  to  the  charge  of  obtaining  two  pieces  of  paper,  to  wit,  tw<^ 

-^ri^oc.    l^^lves  of  a  Bank  of  England  note,  value  one  shilling,  the  sam^ 

constituted  no  offence,  because  the  halves  were  of  themselves  an< 

as  distinct  from  each  other  valueless.     The  jury  found  the  prisone 

guilty. 

No  counsel  was  instructed  on  behalf  of  the  prisoner. 
Argnment  for        PhinHy  for  the  prosecution. — The  first  objection  is,  that  this  case 
the  prosecution,  jg  jjot  within  the  Statute  at  all;   but  it  would  be  even  within  the 
1st  statute  33  Hen.  8,  c.  1 ;  because  that  statute  provides  for  the 
offence  of  obtaining  money  by  counterfeit  letters  in  other  men's 
names:  but  the  more  recent  statutes  of  30  Geo.  2,  c  24,  and  7  &8 
Geo.  4,  c.  29,  s.  53,  have  considerably  extended  the  law  upon  this 
subject ;  and  now  any  false  pretence  of  an  alleged  existing  fact, 
made  with  intent  to  defraud,  and  which  succeeds  in  imposing  upon 
the  prosecutor,  and  inducing  him  to  part  with  his  money  or  goods, 
is  a  false  pretence  within  the  last  statute,  as  was  held  this  morning 
in  R.  V.  Woolley:  (supra,  p.  195.)    Lord  Kenyon,  in  Young  v.  Tkt 
King  (3  T.  R.  98),  remarks  upon  the  generality  of  the  language  of 
Stat.  30  Geo.  2,  c.  24 ;  and  adds,  ^^  when  the  criminal  law  happens 
to  be  auxiliary  to  the  law  of  morality,  I  do  not  feel  any  inclination 
to  explain  it  away."     (  Vllleneuve's  case,  there  cited,  p.  104.) 

In  the  court  below,  the  prisoner's  counsel  contended  that  there 
must  be  some  pretended  obligation  on  the  part  of  the  prosecutor  to 
give,  or  advantage  to  him  from  giving ;  and  that,  therefore,  a  mere 
charitable  gift,  though  obtained  by  a  false  pretence,  was  not  within 
the  statute :  but  R.  v.  Crossley  (2  Moo.  &  R.  17),  which  was  the 
case  of  a  loan,  answers  that  objection.  It  was  also  contended  that 
the  prisoner  was  punishable  under  the  Vagrant  Act,  5  Geo.  4,  c  83, 
8.  4,  which  provides  expressly  for  the  offence  of  going  about  collect- 
ing alms  under  false  pretences ;  but  even  if  he  was,  it  by  no  means 
follows  that  he  has  not  committed  an  offence  under  7  &  8  Geo.  4, 
c.  29,  s.  53 ;  1  Inst.  127.  [Lord  Campbell,  C.  J. — There  can  be 
no  doubt  that  this  is  a  false  pretence  within  the  statute.]  Then, 
the  question  of  venue  is  easily  disposed  of.  By  7  Geo.  4,  c.  64,  s.  12, 
an  offence  began  in  one  county  and  completed  in  another,  may  be 
tried  in  either. 

Alderson,  B. — The  postmaster  at  Sunbury  was  the  agent  of 
the  prisoner. 
Judgment  LoRD  Campbell,  C  J. — Ycs ;   there  was  an  obtaining  in 

Middlesex. 

Parke,  B. — And  as  to  the  other  count,  the  pieces  of  paper 
were  of  value. 

Aldebson,  B. — The  second  was  of  the  value  of  5i 

Conviction  ofprmtL 


CRIMINAL  LAW   CASES.  203 


i 


i 


CROWN  CASE  RESERVED. 

Apnl  27,  1850. 

(Before  Lord  Campbell,  C.  J. ;  Parke,  B.  ;  Alderson,  B.  ; 

Crssswell  J. ;  and  Erle,  J.) 

Reg.  v.  Sansome.  (a) 

J^rinmer^t  statement  before  magistrateSy  taken  under  \\  Sf  \2  Vict,  c,  42, 

f.  18 — AdmisnbUity  of- — Effect  of  proviso. 

Iff  upon  the  trial  of  an  indictment,  the  depositions  taken  before  the  com' 
mitting  magistrates  contains  a  statement  hf  the  accused,  in  the  form  {N.\ 
given  in  the  schedule  to  11  ^r  12  Vict.  c.  42,  that  statement  is  admissible 
in  evidence,  on  the  part  of  the  prosecution^  unthout  further  proof 

If  the  statement  is  not  taken  in  that  form,  it  may  still  be  given  in  evidence 
against  the  prisoner,  upon  proof  of  the  signature  of  the  magistrate,  and 
that  the  statement  was  read  over  to,  and  signed  by,  the  prisoner.  If  it 
should  appear  that  any  induceme7it  or  threat  had  been  held  out  to  the 
prisoner  before  he  was  taken  before  the  magistrate,  then,  in  order  to  let 
in  evidence  of  a  statement  made  before  the  magistrate,  it  wotdd  be  neces* 
sary  to  prove  tJiat  he  was  then  cautioned  by  the  magistrate,  in  such  a 
manner  as  to  remove  the  effect  of  the  previous  threat  or  inducement ; 
but  the  particular  enactment  contained  in  the  first  proviso  to  sect.  18, 
is  directory  only. 

THE  prisoner  was  tried  for  murder  at  the  last  NottiDghamshire 
assizes,  before  Lord  Campbell,  C.  J.,  who  reserved  the  follow- 
ingcase: — 

The  prisoner  was  tried  before  me  at  the  last  assizes  for  the  county 
of  Nottmgham,  for  the  murder  of  Elizabeth  Bailey,  by  introducing 
his  finger  into  her  womb,  with  the  intention  of  procuring  abortion. 

For  the  prosecution,  there  was  offered  in  evidence  a  declaration 
made  by  mm  before  the  committing  magistrate  in  the  annexed 
form. 

The  magistrates'  clerk,  who  was  called  to  prove  it,  stated  that, 
when  the  prisoner  was  before  the  magistrate,  the  witnesses  for  the 
prosecution  being  examined  in  his  presence,  the  magistrate  thus 
addressed  him : — '*  Having  heard  the  evidence,  do  you  wisli  to  say 
anything  in  answer  to  the  charge  ?  You  are  not  obliged  to  say 
anything  unless  you  desire  to  do  so,  but  whatever  you  say  will  be 
taken  down  in  writing,  and  may  be  given  in  evidence  against  you 
upon  your  trial;"  that  the  magistrate  added  nothing  more;  that 
the  prisoner  then  made  the  declaration,  which  was  taken  down, 
read  over  to  him,  and  signed  by  him,  and  that  it  was  signed  by  the 
magistrate. 

(a)  Reported  bj  A  BrmjBSTOir,  Esq^  Barruter-at-Law. 
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The  prisoner's  counsel  objected  that,  under  the  11  &  12  Vict, 
c.  42,  s.  18,  the  declaration  was  not  admissible,  as  the  magistrate 
had  not  stated  to  the  prisoner,  or  given  him  clearly  to  understand^ 
"  that  he  had  nothing  to  hope  from  any  promise  of  favour,  ani 
nothing  to  fear  from  any  threat  which  might  have  been  holden  outi. 
to  him  to  induce  him  to  make  any  admission  or  confession  of  bis 
guilt,  but  that  whatever  he  should  then  say,  might  be  given  ici. 
evidence  upon  his  trial,  notwithstanding  such  promise  or  threat." 

I  admitted  the  declaration,  and  reserved  the  point  for  the  opinion 
of  the  judges. 

The  prisoner  was  found  guilty,  and  sentence  was  passed  upon 
him. 

Nottinghamshire,  to  wit. — John  Sansome  stands  charged  before 
the  undersigned,  one  of  Her  Majesty's  justices  of  the  peace  in  and 
for  the  county  of  Nottingham,  this  12th  day  of  May,  in  the  year  of 
our  Lord  1849,  for  that  he,  the  said  John  Sansome,  on  the  19th 
day  of  April  last,  at  the  parish  of  Ashfield,  in  the  said  county,  un- 
lawfully and  feloniously  used  an  instrument  to  the  person  of  one 
Elizabeth  Bailey,  she  then  and  there  being  with  child,  with  intent 
then  and  there  to  procure  the  miscarriage  of  the  said  Elizabeth 
Bailey ;  and  the  said  charge  being  read  to  the  said  John  Sansome 
and  the  witnesses  for  the  prosecution,  Richard  Soulding,  Mary  Ann 
Ascroft,  Lucy  Bailey,  John  Simon  Turner,  William  Picken,  and 
David  Richardson,  being  severally  examined  in  his  presence,  the 
said  John  Sansome  is  now  addressed  by  me  as  follows: — **  Having 
heard  the  evidence,  do  you  wish  to  say  anything  in  answer  to  the 
charge?  You  are  not  obliged  to  say  anything  unless  you  desire  to 
dp  so ;  but  whatever  you  say  will  be  taken  down  in  writing,  and 
may  be  given  in  evidence  against  you  upon  your  trial."  Where- 
upon the  said  John  Sansome  saith  as  follows: — "As  regards  the 
charge  of  introducing  any  instrument,  upon  examination,  I  found  it 
was  impracticable,  on  account  of  tlie  narrowness  of  the  passages, 
and  the  apex  of  the  womb  lying  so  high  up  that  I  could  not  reach  to 
feel  it;  in  consequence  of  that,  I  withdrew  my  fingers  and 
observed,  *  you  will  be  all  right  now.' 

(Signed)  "John  Sansome." 

"  The  above  examination  was  taken  before  me  at  Mansfield,  in 
the  said  county,  on  the  day  and  year  first-mentioned. 

(Signed)  "J.  Salmond." 

Mellor  for  the  prisoner. — Before  the  recent  statute  11  &  12  Vict 
c.  42,  a  confession  made  under  the  influence  of  hope  or  fear  was 
always  held  inadmissible, — if  the  inducement  or  threat  was  held  out 
by  any  person  having  authority,  that  is,  any  person  at  all  connected 
with  the  prosecution;  but  the  effect  of  such  inducement  or  threat 
might  be  so  far  removed  by  a  proper  caution  on  the  part  of  the 
committing  magistrate  as  to  render  admissible  any  statement  made 
by  the  accused  before  him.  This  frequently  led  to  a  question 
whether  the  caution  given  by  the  magistrate  was  sufficient  forthi^ 
purpose;   great  uncertainty  prevailed,  and  justice  was  not  iw- 
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freqaently  defeated.  In  Smith's  case  (2  Russ.  on  Crimes,  833),  the 
caution  was  considered  insufficient;  so  in  Sexton's  case (2  Russ.  832; 
1  Bum's  Just  (D'Oyl.  &  Wms.)  1086);  but  in  Rosier's  case 
(1  Phill.  Evid.  411),  the  caution  given  was  deemed  sufficient.  Prisoner  t 
The  consequence  was,  that  some  justices  had  even  gone  so  far  as  J^J^S^ 
to  prevent  prisoners  from  making  any  statement  before  them, 
which  was  clearly  wrong:  (R,  v.  Amoldy  8  Car.  &  P.  621;  R.  v. 
Green,  5  Car.  &  P.  312.)  The  7  Geo.  4,  c  64,  s.  2,  which  regu- 
lated the  taking  of  examinations  until  the  passing  11  &  12  Vict 
c.  42,  is  now  repealed  by  that  statute ;  the  object  of  which  was  to 
remove  all  question  as  to  the  sufficiency  of  the  caution  given  by 
the  magistrate,  by  requiring  him  to  adopt  a  particular  form  of  cau- 
tion prescribed  by  the  statute.  The  recital  of  the  statute  shows, 
that  its  object  was  "to  define  clearly  by  positive  enactment"  the 
duties  of  justices  with  respect  to  persons  charged  with  indictable 
offences;  sect  17  makes  the  provision  in  question  applicable  to  all 
eases,  and  then  sect  18  enacts,  "that  after  the  examination  of  all 
the  witnesses  on  the  part  of  the  prosecution  as  aforesaid  shall  have  « 
been  completed,  the  justice  of  the  peace,  or  one  of  the  justices  by 
or  before  whom  such  examination  shall  have  been  so  completed  as 
a&resud  shaU,  without  requiring  the  attendance  of  the  witnesses, 
read  or  cause  to  be  read  to  the  accused,  the  depositions  taken 

rt  him,  and  shall  say  to  him  these  words,  or  words  to  the  like 
**  having  heard  the  evidence,  do  you  wish  to  say  anything 
in  answer  to  the  charge?  You  are  not  obliged  to  say  anything  ^^^^'J°' 
judess  you  desire  to  do  so,  but  whatever  you  say  will  be  taken  down 
in  writing,  and  may  be  given  in  evidence  against  you  upon  your 
trial;"  and  whatever  the  prisoner  shall  then  say  in  answer  thereto 
shaU  be  taken  down  in  writing  (N.)  and  read  over  to  him,  and  shall 
be  dgned  by  the  said  justice  or  justices,  and  kept  with  the  deposi- 
tions of  the  witnesses,  and  shall  be  transmitted  with  them  as 
hereinafter  mentioned;  an^  afterwards  upon  the  trial  of  the  said 
tocosed  person  the  same  may,  if  necessary,  be  given  in  evidence 
against  him  without  further  proof  thereof,  unless  it  shall  be  proved 
that  the  justice  or  justices  purporting  to  sign  the  same  did  not  in 
&ct  sign  the  same:  provided  always  that  the  said  justice  or 
justices  before  such  accused  persons  shall  make  any  statement^ 
shall  state  to  him,  and  give  him  clearly  to  understand,  that  he  has 
iH)thing  to  hope  from  any  promise  of  favour,  and  nothing  to  fear 
from  any  threat  which  may  have  been  holden  out  to  him  to  induce 
him  to  make  any  admission  or  confession  of  his  guilt ;  but  that 
whatever  he  shall  then  say  may  be  given  in  evidence  against  him 
upon  his  trial,  notwithstanding  such  promise  or  threat ;  provided 
uererthelesfl^  that  nothing  herein  enacted  or  contained  shall 
prevent  the  prosecution  in  any  case  from  giving  in  evidence 
^y  admission  or  confession  or  other  statement  of  the  person 
accused  or  charged  made  at  any  time,  which  by  law  would  be 
^^miaaible  as  evidence  against  such  person.''  Now  it  is  submitted, 
^  eompliance  with  that  first  proviso  is  a  condition  precedent  to 
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the  admissibility  in  evidence  of  any  statement  made  by  the 
prisoner  before  the  magistrate.  The  statute  assumes  that  the 
prisoner  may  be  under  the  influence  of  some  previous  threat  or 
inducement,  and  therefore  requires  the  magistrate  to  rive  a 
particular  caution  before  he  receives  any  statement  of  the  prisoner. 

Alderson,  B. — What  do  you  say  to  the  last  proviso  ? 

Mellor. — That  applies  only  to  statements  made  by  the  prisoner 
to  other  persons  or  upon  other  occasions,  which  the  section  does  not 
profess  to  deal  with,  and  the  distinction  is  reasonable,  becanae 
a  statement  made  solemnly  before  a  magistrate  has  always  greater 
effect  against  a  prisoner  than  a  statement  made  under  other 
circumstances:   (lost.  Discours.  of  High  Treason,  Sup.  3,  &  8.) 

Lord  Campbell,  C.  J. — The  words  of  the  last  proviso  **  at  usj 
time"  must  embrace  the  time  when  the  accusea  is  before  the 
magistrate. 

MeUor. — Then  the  section  is  almost  useless.  It  requires  the 
maristrates  to  do  a  certain  act,  but  attaches  no  consequence  to  Ufl 
neglect  of  that  duty. 

Alderson,  B. — The  section  makes  the  statement  adoaisdUe 
upon  mere  production,  if  there  is  no  evidence  of  any  previous  in- 
ducement or  threat.  If  there  is  such  evidence  and  the  caution  re- 
quired by  the  statute  has  been  given,  that  is  enough.  If  it  has  not, 
then  the  question  remains,  as  before  the  last  statute. 

MeUar. — That  advantage  is  very  trifling,  for  there  never  was  any 
difliculty  in  proving  the  magistrate's  signature.  [Alderson,  B. 
— It  is  very  wise  to  give  the  second  caution  in  every  case.! 
Formerly  it  was  optional  with  the  magistrate  to  give  or  withhoU 
the  caution,  and  it  is  submitted  that  the  object  of  the  statute  was 
to  take  away  that  option  and  make  the  giving  of  it  obligatory  So 
indeed  Coleridge,  J.  and  Cresswell,  J.  appear  to  have  thought  in 
R.  V.  Kimber  (3  Cox  Crim.  Ca8.223.)  In  R.  v.  Steel  (13  Just  P, 
606),  Erie,  J.  admitted  a  statement  taken  in  the  statutory  fbnn 
without  further  proof;  but  the  present  question  did  not  arise 
there. 

Erle,  J. — It  was  intended  to  be  a  direct  decision  against  yon. 

Mellor. — It  was  not,  however,  necessary  to  decide  the  question 
in  that  case,  and  The  Mayor,  Sfc,  of  Salford  v.  Acker  (16  Mee.  4 
W.  85),  is  a  strong  authority  to  show  that  a  proviso,  such  as  tUi 
must  be  construed  as  imposing  a  condition  precedent  upon  the  ri^t 
conferred  in  the  earlier  part  of  the  clause. 

S.  C.  Denison,  contr&,  was  not  called  upon. 

Lord  Campbell,  C.  J. — We  are  all  of  opinion  that  this  obje«>- 
tion  is  unfounded ;  and  I  reserved  the  case,  not  on  account  of  any 
doubt  which  I  myself  felt  upon  the  subject,  but  in  deference  to 
doubts  which  had  been  entertained  by  some  of  my  learned  brothers 
Now  in  this  case,  not  only  is  the  signature  of  the  magistrate  to 
this  statement  proved,  but  also  the  signature  of  the  prisoner  him- 
self, after  it  had  been  read  over  to  him.  It  was  therefore  adnois- 
Bible  at  common  law,  and  was  admissible  upon  this  trial  unb* 
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liere  is  something  in  the  recent  statute  which  prevents  its  recep- 
ion.  Now  it  has  been  argued  very  powerfully  as  might  have  been 
expected  from  Mr.  Mellor,  that  the  statute  makes  it  a  condition 
precedent  that  the  magistrate  should  *^  state  to  the  prisoner  and 
^ve  him  clearly  to  understand  that  he  has  nothing  to  hope  irom 
my  promise  of  favour,  and  nothing  to  fear  from  any  threat  which 
may  have  been  holden  out  to  him,  to  induce  him  to  make  any 
idmission  or  confession  of  his  guilt ;  but  that  whatever  he  shall 
then  say  may  be  given  in  evidence  against  him  upon  his  trial  not- 
Mrithstanding  such  promise  or  threat ;"  but  in  this  case  there  was 
10  evidence  of  any  promise  or  threat  whatever,  and  therefore  there 
x)a]d  be  no  necessity  for  showing  that  any  caution  had  been  given ; 
or  I  am  of  opinion  that  the  giving  of  such  caution  cannot  be  a 
xmdition  precedent  to  the  admissibility  of  every  declaration  made 
>^  a  prisoner  before  a  magistrate  read  over  to  him  and  signed  by 
urn.  It  seems  to  me  that  that  proviso  contains  merely  a  direction 
0  the  magistrate  how  to  proceed,  and  not  a  condition  precedent 
[f  he  neglects  his  duty,  there  is  no  clause  of  nullity  in  the  statute, 
lothing  to  exclude  a  confession  which  would  be  admissible  at  com- 
DOii  law.  Then  we  look  to  the  schedule :  a  form  is  there  given, 
rhich  was  adopted  in  this  case,  and  that  form  embodies  the  first 
antion  but  not  the  second.  Whether  the  giving  of  the  first 
aution  even  is  a  condition  precedent  to  the  admissibility  of  the 
tatement  it  is  not  necessary  now  to  determine ;  at  all  events  the 
living  of  the  second  caution  is  not,  where  there  is  no  evidence  of  •^"^^•°*- 
ny  previous  threat  or  promise. 

Farke,  B. — I  am  entirely  of  the  same  opinion ;  and  I  do  not 
lean  at  all  to  say  that  there  is  any  reason  to  doubt  that  the  first 
ration  as  well  as  the  second  is  not  a  condition  precedent  to  the 
imissibility  of  the  statement.  The  last  proviso  seems  to  override 
oth  cautions. 

Aldersok,  B. — Mr.  Mellor  gives  no  effect  to  the  words  of  the 
8t  proviso  **  at  any  time ;"  he  reads  it  as  if  it  were  "at  any  other 
me." 

Cresswell,  J.  concurred. 

Erle,  J. — I  am  entirely  of  the  same  opinion ;  but  it  may  be 
arable  now  to  state  also  the  opinion  of  the  court  upon  the  other 
testion  whether  the  examination  when  transmitted  bv  the  com- 
itting  magistrates  in  the  statutory  form  is  admissible  without 
rther  proof ;  and  certainly  my  opinion  is,  that  if  the  first  caution 
stated  to  have  been  given  as  in  the  form  in  the  schedule,  and 
It  examination  is  transmitted  in  due  course  by  the  committing 
i^trate  to  the  court  before  which  the  trial  is  to  take  place,  the 
^ment  is  then  admissible  without  any  further  proof. 
Lord  Campbell,  C.  J. — I  entirely  concur  in  that  opinion. 
Parke,  B. — Primdfade  the  examination  is  right  if  it  purports 
be  signed  by  the  magistrate,  and  there  is  no  evidence  that  he 
d  not  sign  it;  and  I  think  it  would  be  admissible  if  neither  of 
t  caationd  was  stated  to  have  been  given. 
Lord  Campbell,  C.  J. — At  all  events  we  are  all  agreed  upon 
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this, — that  if  the  statement  is  returned,  purporting  to  be  fflgned  by 
the  m^sttate,  and  bearing  upon  the  face  of  it  the  first  caution,  it 
is  admissible  without  any  evidence. 

Conviction  affirmetL 


Case. 


COURT  OF  CRIMINAL  APPEAL. 

April  27,  1850. 

(Before  Lord  Campbell,  C.  J.,  Parke,  B.,  Alderson,  B., 

Cresswell,  J.  and  Erle,  J.) 

Reg.  v.  Adey.  (a) 

Embezzlement — Collector  of  poor  rates — Property, 

A  person  employed  by  the  overseers  of  a  parish  to  collect  the  poor  rute^ 
received  the  amount  of  rate  due  in  respect  of  certain  property  from 
the  landlord^  whose  name  was  not  in  the  rate  book,  but  who  was  tn  the 
habit  of  paying  the  rates,  instead  of  the  occupier,  who  was  the  perstm 
rated,  and  embezzled  the  same. 

Held,  that  he  was  properly  convicted  of  embezzlement,  upon  an  vndkl- 
ment  charging  him  as  servant  to  A,  B,  and  C  D.  (the  overseers),  and 
describing  the  money  collected  as  the  property  of  the  said  A.  B.  ad 
C  />.,  his  masters, 

THE  prisoner  was  tried  for  embezzlement  before  the  Recorder 
of  New  Sarum,  by  whom  the  following  case  was  stated  f(ff 
the  opinion  of  the  judges : — 

CASE. 

At  the  General  Quarter  Sessions  of  the  Peace,  held  on  the 
31st  day  of  December,  1849,  at  Salisbury,  before  the  recorder, 
Charles  John  Adey  was  indicted  for  embezzlement.  The  Ist 
count  stated  that  the  prisoner,  being  employed  as  servant  to 
Henry  James  Bracher  and  Robert  Fritcher,  on  the  13th  of  May, 
1849,  received  5«.  1^.  on  account  of  his  masters,  and  em- 
bezzled it. 

It  alleged  the  money  to  be  the  property  of  the  said  H.  J.  Bracher 
and  R.  Fritcher,  his  masters.  The  2nd  and  3rd  counts,  which 
were  similar  in  form  to  the  first,  allied  the  embezzling  of  other 
sums  on  the  29th  of  June,  1849,  and  13th  of  October,  reqieo- 
tively. 

The  prisoner  pleaded  not  guilty. 

On  the  trial  it  was  proved  that  Henry  James  Bracher  and 
Robert  Fritcher  were  the  two  overseers  of  the  poor  of  the  parish 
of  Fisherton  Ongar,  in  the  borough  of  New  Sarum ;  there  were 
also  two  other  persons  churchwardens  of  the  same  parish.  Previous 

(a)  Reported  bj  A  BiTTr.B8T09,  Esq.,  Banister«at-Law. 
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to  May,  1849,  the  two  overseers  had  employed  the  prisoner  to  Rbo.  v.  adky. 
ooQect  the  poor  rates  in  their  stead,  and  at  a  salary.     As  such  rmtJ^I^f^ 
collector,  he  had  to  collect  two  poor  rates — one  made  on  the  10th    collector  of 
of  May,  the  other  on  the  12th  of  June,  1849.     On  the  15th  of    poorrcus. 
May,  1849,  the  prisoner  called  on  one  James  Peavey,  and  de- 
manded the  amount  of  the  rate  in  respect  of  certain  premises  of 
which  one  Fawcett  was  described  in  the  rate  book  as  occupier,  and 
James  Peavey  as  owner.     The  latter  was  in  the  habit  of  paying 
the  poor  rates  on  behalf  of  his  tenants,  and  he  then,  consequently, 
pud  to  the  prisoner  the  sum  of  5s.  1^.,  which  was  the  amount 
due  under  the  rate  for  the  premises  in  question.     The  prisoner 
gave  him  a  receipt  for  the  same,  as  the  collector  of  poor  rates.  On 
file  29th  of  June,  the  prisoner  called  on  one  George  Hopkins,  who 
occupied  the  premises  mentioned  in  the  rate  of  the  lOth  of  May, 
1849,  and  demanded  of  and  received  from  him  the  amount  of  tne 
rate  assessed  on  them.     Hopkins's  name  was  not  inserted  in  the 
rate  book  as  their  occupier,  nor  was  any  person  named  in  the 
rate  book  as  their  occupier.     On  the  13th  of  October,  1849,  the 
prisoner,  accompanied  by  Bracher,  called  at  George  Hopkins's 
nouse,  and  demanded  of,  and  received  from,  the  wife  of  George 
Hopkins  the  amount  of  the  July  rate,  assessed  in  respect  of  the 
last-mentioned  premises.     The  prisoner,  in  his  accounts,  did  not 
acknowledge  the  receipt  of  any  of  these  sums,  but  entered  in  the 
rate  book,  which  he  delivered  with  his  accounts  to  the  overseers, 
that   the  amount   of  Fawcett's   was   uncollected,  being  legally  ^^^ 
excused ;  and,  in  respect  of  Hopkins's  premises,  that  the  amounts 
were  uncollected,  as  the  premises  were  void.   He  appropriated  the 
sums  to  his  own  use. 

It  was  objected,  on  behalf  of  the  defence,  by  the  counsel  for  the 
prisoner,  first,  that  the  said  C.  J.  Adey  was  not  the  servant  of  the 
prosecutors,  Messrs.  H.  J.  Bracher  and  R.  Fritcher,  for  the  pur- 
pose of  receiving  the  money,  in  the  2nd  and  3rd  counts  men- 
tioned, inasmuch  as  the  name  of  the  said  G.  Hopkins  not  being  in 
the  said  rates,  he  was  not  bound  to  pay  the  rates,  therefore  the 
Bud  C.  J.  Adey  had  no  right  to  demand  or  receive  the  same  from 
him.  Secondly,  that  as  the  name  of  the  said  G.  Hopkins  was  not 
inserted  in  the  said  rates,  the  said  C.  J.  Adey  did  not,  nor  could, 
receive  and  take  the  money,  by  virtue  of  his  employment,  as  a 
servant,  for  and  in  the  name  of,  and  on  account  of,  the  prose- 
cutors, he  not  being  empowered  so  to  do,  the  said  C.  J.  Adey 
only  having  an  autnority  to  collect  from  persons  whose  names 
appeared  in  the  rate.  Thirdly,  that  the  money  collected  was  not, 
uid  could  not  be,  the  property  of  the  said  H.  J.  Bracher  and  R. 
Fritcher,  inasmuch  as  they  themselves  could  not  collect  or  enforce 
payment  of  the  same  from  the  said  G.  Hopkins,  his  name  not 
ippearing  on  the  respective  rates,  and  therefore  the  said  C.  J. 
A^dey  had  no  right  or  authority  to  receive  it  on  their  account. 
Fourthly,  that  the  said  moneys,  as  laid  in  all  the  counts,  were  not 
Jie  property  of  the  said  H.  J.  Bracher  and  R.  Fritcher,  inasmuch 
iS  tnexe  were  churchwardens  as  well  as  overseers  of  Fisherton 
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Reo.  V,  AosT.  Ongar^  and  that  if  the  money  belonged  to  the  overseers  at  all,  it 

-~r~^.  was  the  joint  property  of,  and  belonged  to,  the  overseers  and 

collector  of   church wardens,  and  ought  to  have  been  laid  as  such  in  the  indict- 

poor  rates,     ment,  and  not  as  the  property  of  the  said  J.  Bracher  and  B. 

Fritcher,  the  prosecutors,  done,  and  therefore,  that  the  moneys 

were  improperly  laid  in  the  three  counts,  respectively;  and  that, 

consequently,  the  indictment  was  bad. 

The  recorder  overruled  the  objection,  but  reserved  the  said 
points  for  the  opinion  of  the  judges. 

The  jury  found  the  prisoner  guilty,  on  all  the  three  counts ;  and 
the  prisoner  was  discharged,  on  bail,  to  appear  at  the  next  Quarter 
Sessions  of  the  Peace,  to  receive  judgment 

Amey,  for  the  prisoner. — These  sums  were  not  received  by 
virtue  of  the  prisoner's  employment,  because  they  were  receivea 
from  persons  not  rated.  The  poor  rate  is  a  personal  tax :  (iZ.  y. 
Brown,  8  East,  528 ;  Case  v.  Stephens^  Fitzg.  ib.  297 ;  Sir  A 
Earby*8  case,  2  Bulstr.  354.)  [Lord  Campbell,  C.  J. — The 
power  to  enforce  payment  against  persons  not  rated,  is  one  thing; 
the  authority  of  the  prisoner  to  receive  is  another.]  There  is  no 
evidence  of  any  authority  but  that  derived  from  his  employment 
to  collect  the  rates.  [Cresswell,  J. — Had  he  not  auuiority  to 
receive  the  rates  from  any  one  who  offered  to  pay  them?] 
[Parke,  B. — Surely  he  might  receive  them  from  the  landlord 
who  had  been  in  the  habit  of  paying  them.]  That  may  be  6o; 
but  then  the  property  is  not  laid  in  the  churchwardens  and  over^ 
seers.  [Erle,  J. — Do  not  the  rates  belong  to  the  overseers?] 
[Parke,  B. — At  all  events,  they  take  upon  themsdves  the  burden 
of  collection :  the  prisoner  was  their  agent,  and  accountable  to 
them.]  [Lord  Campbell,  C.  J. — If  it  be  true  that  he  received 
them  by  virtue  of  his  employment  for  and  on  account  of  the 

?ro8ecutors,  does  it  not  follow  that  the  money  belongs  to  them?] 
'he  money,  when  collected,  becomes  the  property  of  the  church- 
wardens and  overseers. 

Lord  Campbell,  C.  J. — If  so,  the  two  overseers  would  be 
liable  to  the  whole  body;  and  there  is  a  sufficient  property  in 
them. 

Conviction  cffirmed.  {b) 


Judgment 


(6)  See  sect  15  of  12  &  13  Vict.  c.  103,  whichenacts  "that  in  respect  of  anjindictmeDtor 
other  criminal  proceeding  ererj  collector  or  assistant  oyerseer  aj^lnted  nnder  Uie  antbori^  of 
any  order  of  the  poor-law  commissioners  or  poor-law  board,  shall  be  deemed  and  taken  to  be 
the  servant  of  the  inhabitants  of  the  parish  whose  money  or  other  property  he  shall  be  charged 
to  have  embezzled  or  stolen,  and  shall  be  so  described;  and  it  shall  be  sofficieiit  to  state  aoj 
snch  money  or  property  to  belong  to  the  inhabitants  of  snch  parish,  without  the  names  of  any 
such  inhabitants  being  specified." 
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COURT  OF  QUEEN'S  BENCH. 

Trinity  Term. 

May  22,  1850. 

Beg.  v.  BeTTS  and  OTHER8.(a) 

Nuisance — Obstruction  of  navigable  river — Finding  of  jury. 

Upon  an  indictment  for  a  nuisance  at  common  law  by  obstructing  a 
public  navigable  river y  it  is  a  question  of  fact  for  the  jury  whether  the 
navigation  was  in  fact  impeded;  and  every  unauthorized  erection  in  a 
river  is  not  necessarily  an  indictable  obstruction.  When^  therefore,  a 
jury  found  that  the  defendants  were  guilty  of  building  a  bridge^  btU 
thai  the  erection  did  not  obstruct  or  impede  the  navigation  : 
Heldj  that  that  was  a  verdict  of  acquittal, 

INDICTMENT  for  a  nuisance  at  common  law  by  obstructing 
the  navigation  of  the  river  Witham,  in  the  county  of  Lincobi. 
The  obstruction  consisted  in  the  erection  of  a  bridge,  near  to  a  lock 
or  slaice ;  and  so  constructed  that  one  of  the  arches  of  the  bridge 
left  a  space  for  the  passage  of  vessels  as  wide  as  that  afforded  by 
the  sluice.  The  defendants  were  employed  by  the  Great  Northern 
Railway  Companv,  and  the  bridge  was  built  to  carry  that  railway 
over  the  river.  By  the  company^  acts  of  Parliament  (9  &  10  Vict, 
c.  bud.;  c.  Ixxxviii. ;  12  &  13  Vict.  c.  Ixxxiv.)  they  were  autho- 
rized to  build  a  bridge  over  the  Witham  at  another  part  of  the  river ; 
and  the  bndge  was  built  by  the  company  at  the  place  in  question 
by  arrangement  with  the  Witham  Navigation  Commissioners,  who 
considered  that  the  erection  of  the  bridge  at  that  place  would  be 
more  convenient  to  the  nav^tion  than  its  erection  at  the  place 
authorized  by  the  acts  of  r^arliament  At  the  trial,  which  took 
place  before  Wilde,  C.  J.,  at  Lincoln,  during  the  Spring  Assizes, 
1849^  it  was  contended  that  the  Witham  was  not  a  public  navi- 
gable river;  that  the  railway  company  must  be  taken  to  stand  in 
the  same  situation  as  the  navigation  commissioners,  and  that  the 
navigation  commissioners  would,  under  their  acts  of  Parliament 
(2  Geo.  3,  c  32 ;  48  Geo.  3,  c.  108 ;  52  Geo.  3,  c.  108),  have  had 
authority  to  build  the  bridge ;  and  further,  that  the  bridge,  where 
built,  was  no  greater  obstruction  than  it  would  have  been  at  the 
place  pointed  out  by  the  Railway  Act.  The  learned  judge  left  to 
the  jury  the  question  whether  the  navigation  had  been  substan- 
tially obstructed ;  and  the  jury  found  that  the  defendants  were 
guilty  of  building  the  bridge,  but  that  the  erection  did  not  impede 
or  obstruct  the  navigation.  Upon  that  finding  the  judge  directed 
the  verdict  to  be  entered  for  the  crown  upon  the  6th  count,  to 

(a)  Keported  bj  A.  Bittleston,  Esq.,  Barrister-at-Law. 
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Rbo.  which  it  applied ;  and  a  verdict  of  not  guilty  was  entered  upon 
^'  the  rest. 
^KRs!'^  Pursuant  to  leave  reserved,  a  rule  was  moved  for  and  obtidned  in 
the  following  term,  to  enter  a  verdict  of  not  guilty  upon  that  count 

CHutructiom  of 
naoiffahle  river  May  8  cmd  22. 

Fcrdi'cf  

Whitehurst,  MeHor^  and  FloioerSy  showed  cause. — The  erection  of 
a  bridge  must  necessarily  obstruct  a  public  river;  and  in  order  to 

g've  the  verdict  a  sensible  meaning,  it  must  be  construed  as  if  it 
id  said  that  the  erection  did  not  obstruct  the  river  more  than  it 
would  have  been  obstructed  by  the  bridge  which  the  company 
were  authorized  to  build.  So  reading  it,  it  amounts  to  a  verdict 
of  guilty ;  because  the  juiy  were  not  at  liberty  to  consider  the 
balance  of  convenience.  (They  referred  to  72.  v.  Russell,  6  B.  &  C. 
566;  R.  V.  Cross,  S.Camp.  227;  Bateman  v.  Bvarae,  6  Car.  &  P. 
391;  James  v.  Haywardy  Cra  Car.  184;  1  HawL  P.  C.  c  76, 
s.  144 ;  ^.  V.  Wardy 4  Ad.  &  E.  384 ;  WilUamsy.  WUcoXy  8  Ad.  &  EIL 
314 ;  The  Mayw  of  Colchester  v.  Brooky  7  Q.  B.  339 ;  A  v.  RandaB, 
Car.  &  M.  496 ;  R.  v.  TindaOy  6  Ad.  &  E.  143.)  2.  That  this 
was  a  public  navigable  river  is  perfectly  clear.  The  statute 
2  Geo.  3,  expresslv  recites  that  it  was  so,  and  provides  for  the 
removal  of  obstructions.  ( The  argument  on  other  points  is  omitted.^ 
Humfrev  and  Macaulayy  contriL — Lord  Hale  {de  Part  Maris) 
expressly  lays  it  down  that  the  question  of  nuisance  or  no  nuisance 
is  a  question  of  fact  for  the  jury ;  and  in  R.  v.  Russell,  Lord  Ten- 
terden  admitted  that  the  jury  ought  to  be  asked  whether  the 
navigation  was  injured,  although  he  denied  that  they  ought  to  enter 
into  any  question  of  more  or  less  convenience.  R.  v.  fVard  (4  AA 
&  EIL  )  is  to  the  same  efiect ;  and  here  the  proper  question  was 
put  to  the  jury — that  is,  whether  the  navigation  was  at  all  pre- 
judiced by  this  erection ;  and  they  have  distinctly  said  that  it  was 
not  No  words  could  express  their  meaning  more  clearlv  than  those 
which  they  used ;  and  the  facts  will  warrant  their  verdict.  All  the 
vessels  navigating  the  river  were  obliged  to  pass  through  the  sluice, 
and  the  width  of  the  arch  was  as  great  as  tnat  of  the  sluice,  dose 
to  which  it  was  built.  The  veidict,  therefore,  is  one  of  "not 
guilty."  But  even  if  not,  there  is  no  evidence  of  this  being  a  public 
navigable  river.  In  effect,  the  statute  2  Geo.  3,  shows  t£at  it  has 
ceased  to  be  a  public  river,  if  it  ever  was  so;  and  the  only  evidence 
that  it  ever  was  so  is  the  recital  in  the  same  statute.  (They  referred 
to  some  sections  of  the  local  acts  to  show  that  the  Navigation  Com- 
missioners might  have  built  the  bridge  under  the  powers  thereby 
conferred  upon  them.) 
Jadgment  LoRD  Campbell,  C.  J. — I  Cannot  doubt  that  this  is  a  public 

navigable  river.  The  act  of  Parliament  recites  that  it  was  so,  and 
had  become  impeded  ;  but  a  highway  does  not  cease  to  be  a  high- 
way because  it  is  out  of  repair ;  it  must  be  put  into  repair ;  and 
there  is  nothing  to  show  that  this  has  ceased  to  be  a  public  navi- 
gable river.  I  also  entertain  no  doubt  that  this  cut  is  in  the  same 
condition  as  if  it  had  been  the  old  course  of  the  river ;  and  that  if 
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a  bridge  had  been  built,  which  had  obstructed  the  navigation  there,        Beo. 
it  womd  have  been  indictable  as  a  nuisance  at  common  law.  As  to    ^^^J^'^^ 
the  powers  of  the  commissioners,  I  am  of  opinion  that  they  are      othsbs. 
strictly  limited  to  the  purposes  of  the  navigation,  and  would  not       — - 
authorize  them  to  build  a  bridge  for  carrying  a  railway  over  the  j^S^^^'^Lw- 
navigation,  or  any  such  purpose;  but  then,  when  I  look  at  the     ^Verdict, 
verdict,  it  seems  to  me  that  it  is  clearly  a  verdict  of  not  guilty. 
AocordW  to  the  authority  of  Lord  Hale,  according  to  the  opinion 
of  Lord  Tenterden  in  R.  v.  Russell^  and  the  judpnent  of  this  court 
in  A  V.  Ward^  it  is  a  question  for  the  jury,  whether  the  erection 
is  to  the  damage  of  the  navigation.     As  to  there  being  compensa- 
tion firom  the  benefit  conferred  upon  the  neighbourhood  generally, 
I  cannot  concur  with  the  majority  of  the  judges  in  R.  v.  Russell. 
The  question  is,  whether  there  has  been  a  damage  to  the  naviga- 
tion in  that  locality ;  the  indictment  must  conclude  ad  commune 
noeumentum;  and  that  is  a  question  of  fact,  as  Lord  Hale  says, 
which  is  to  be  left  to  the  jury,  and  not  decided  by  the  court.  Here 
it  was  left  to  the  jury ;  and  the  jury  find  that  the  bridge  is  no 
obstraction  to  the  navigation.     It  is  suggested  that  the  verdict  is 
impossible  and  absurd ;  but  the  verdict  stands,  and  no  application 
is  made  to  set  it  aside ;  nor,  indeed,  do  I  think  there  could  be. 
One  can  easily  conceive  a  bridge  so  built  as  to  offer  no  obstruction  judgment 
to  vessels  saihng  up  and  down  the  river ;  and  looking  at  the  model 
in  this  case,  I  shoiUd  say  that  the  jury  have  come  to  a  right  con- 
dusion.     The  arch  of  the  bridge  leaves  as  wide  a  space  as  the 
sluice ;  and  it  seems  to  me,  therefore,  that  for  the  purpose  of  the 
navi^tion,  things  remain  as  commodious  as  before.    At  all  events, 
looking  at  the  terms  of  the  verdict,  I  am  clearly  of  opinion  that  it 
amounts  to  an  acquittal,  and  that  a  verdict  of  not  guilty  ought  to 
be  entered. 

Patteson,  J. — I  also  think  that  this  was  a  public  highway. 
The  recital  of  the  statute  is  very  clear ;  its  object  is  to  restore  the 
navigation;  and  it  expressly  provides  that  it  shall  be  a  common 
highway  for  aU  Her  Majesty's  subjects.  Then,  as  to  the  question 
of  obstruction,  that  is  one  of  fact,  and  the  jury  have  determined 
that  there  is  no  obstruction.  Therefore  this  rule  must  be  absolute. 
The  law  is  laid  down  pretty  strongly  in  the  treatise  de  Portibus 
Maris,  which  is,  I  suppose,  the  treatise  of  Lord  Hale,  notwith- 
standing what  my  brother  Merewether  has  said  on  that  subject. 

Coleridge,  J.  concurred. 

Erle,  J. — I  am  of  the  same  opinion.  If  the  question  had  not 
been  disposed  of  by  the  verdict  of  the  jury,  it  would  have  been 
important  to  consider  how  far  the  public  right  of  way  was  affected 
by  the  qualifications  imposed  by  the  2  Geo.  3,  and  the  other  acts. 

Rule  absolute. 
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COURT  OF  CRIMINAL  APPEAL. 

June  \,  1850. 

(Coram  Wilde,  C.  J. ;  Aldebson,  B.  ;  Patteson,  J. ; 
CoLEBiDGE,  J. ;  and  Platt,  B.) 

Reg.  v.  MATTHEWs.(a) 

Joint  receiving  by  husband  and  wife — General  verdict — Evidence* 

Husband  and  wife  were  jointly  indicted  for  feloniously  receiving  stolen 
property.  The  evidence  proved  a  separate  act  of  receiving  by  du 
huAandL     The  jury  returned  a  genercd  verdict  ofgutUy  against  both. 

Heldy  that  the  verdict  was  divisible^  and  the  conviction  might  be  reversed 
as  to  the  wife  and  affirmed  as  to  the  husband. 

The  stolen  property  was  found  at  the  house  in  which  the  prisoners  Uved^ 
when  the  husband  was  not  at  home ;  but  afterwards^  when  the  pr<h 
perty  was  shoum  to  him,  he  stcUed  that  he  had  bought  it  of  A.  B.y  whs 
was  in  custody  on  the  charge  of  stealing  it. 

Heldy  sufficient  evidence  of  a  receipt  by  him. 

THE  following  case  was  reserved  by  the  Assistant-Chairman  of 
the  Staffor£hire  Sessions: — 

CASE. 

CMe.  At  the   last  Epiphany   Quarter   Sessions  for  the  county  of 

Stafford,  Alexander  Jameson  and  Joseph  Tomlinson  were  chiurged 
with  stealing  a  quantity  of  fowls,  and  William  Matthews  and 
Ellen  Matthews,  nis  wife,  dealers  in  poultry,  with  receiving  the 
same  fowls,  well  knowing  them  to  have  been  feloniously  stolen. 

The  prisoners  were  all  found  guilty,  and  the  question  for  the 
court  is,  whether  the  receivers  were  properly  convicted.  The  evi- 
dence against  them  is  as  follows : — 

Charles  Welch,  police-officer,  went  to  Matthews's  house  on  the 
22nd  of  December:  the  fowls  were  stolen  on  the  17th  of  De- 
cember. Saw  Mrs.  Matthews.  Asked  her  where  all  those  fowls 
and  geese  came  from  ?  She  said  she  bought  part  and  her  husband 
.  some.  She  said  her  husband  was  not  by  when  she  bought  them. 
She  also  said  she  bought  hers  from  people  who  came  to  the  house, 
and  her  husband  bought  his  on  Wednesday  at  Shrewsbury  Market 
I  asked  her  if  she  had  any  unplucked,  and  she  said  *^  x  es ;  four 
up  stairs."  I  was  going  up,  and  she  said  she  had  rather  I  did  not 
till  her  husband  came.  When  Rofc,  police-officer,  came,  we  went 
up  stairs  and  found  between  twenty  and  thirty  unplucked  and 

(a)  Reported  bj  A  BiTTLBaroN,  Esq.,  Barrister-aULaw. 
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sleven  plucked.    Rofe  and  Woolley  took  the  unplacked  ones.    I        Bbo. 
ifterwards  saw  William  Matthews  at  the  police-station.     He  said    jj^^^ 
he  was  not  out  of  Walsall  on  Wednesday  (Shrewsbury  market-        — 
day.)     I  know  the  prisoners  Jameson  and  Tomlinson ;  they  live  -^o*^  recehmg 
together.     Tomlinson  is  a  miner,  and  brother  of  Mrs.  Matthews.  Z^II^^JI^efkss 
Cross-examined:  Tomlinson  has  a  brother,  who  lives  150  yards 
from  him.     He  is  a  much  larger  man  than  the  prisoner — five  feet 
ten  inches  high. 

George  'mwlley,  constable,  WalsalL — Apprehended  Tomlinson, 
and  gave  his  shoes  to  Price,  police-officer.  Found  tracks  of  three 
persons  where  fowls  were  stolen — one  made  by  shoes  of  prisoner 
romlinson  :  (shoes  small,  and  nails  remarkable,  shown  to  jury.) 

John  Rofe,  chief  constable  of  Walsall  police. — Evidence  same 
as  Welch,  given  before,  and  in  addition  produced  some  of  the  fowls 
from  Matthews's  house,  identified  by  prosecutor.  Took  William 
Matthews  into  custody  at  Turk's  Head,  Walsall.  When  at  station- 
house  showed  him  fowls  identified  byprosecutor,  and  asked  from 
whom  he  had  them  ?  He  hesitated.  Witness  said,  "  We  have  got 
your  wife's  brother,  Tomlinson,  in  custody.  Did  you  not  buy  the 
fowls  from  him  ?"  He  said,  "  I  did."  (Rofe  was  reprimanded  by  Caac 
the  court  for  putting  this  question.) 

In  his  summing  up  to  the  jury  the  Chairman  said,  "You  observe 
EiUen  Matthews  says  her  husband  bought  part  of  the  fowls  at 
Shrewsbury,  and  she  bought  part  of  them  from  people  who  came  to 
the  house,  and  that  her  husband  was  not  by  when  she  bought  them. 
If  you  are  of  opinion  that  the  female  prisoner  knowinglv  gave  a 
false  statement  of  the  way  she  received  the  fowls,  you  will  have  to 
consider  how  far  such  fisilse  account  conveys  the  impression  to  your 
minds  of  her  guilty  knowledge.  But  if  you  should  be  of  opinion 
that  her  statement  is  false,  it  can  have  no  effect  as  against  her 
husband,  because  he  cannot  be  injured  by  a  statement  made  by  his 
wife  in  his  absence.  As  regards  William  Matthews,  Rofe  says  he 
told  him  he  had  Tomlinson  m  custody,  and  Matthews  replied,  ^  I 
bought  the  fowls  from  Tomlinson ;'  and  you  are  told  Tomlinson  is 
R  miner,  and  brother-in-law  of  Matthews;  and  you  will  have  to  say 
by  your  verdict  whether  you  are  of  opinion  that  William  Matthews 
Imew  Tomlinson  had  stolen  the  fowls  when  he  received  them  from 
him.^ 

The  above  is  the  evidence  and  the  summing  up  against  the  Argmnent  for 
receivers.  Mr.  Kettle  for  the  prisoners,  submitted  that  the  chair-  prisoner. 
man  ought  to  direct  the  jury  that  if  they  believed  the  wife  had 
received  them  in  the  absence  of  her  husband,  and  without  his 
knowledge,  she  alone  should  be  found  guilty ;  and  as  to  the  wife, 
that  they  should  not  find  her  guilty  unless  they  believed  that  she 
had  received  the  fowls  in  the  absence  of  her  husband ;  but  it 
q>peared  frx>m  the  evidence  that  the  receiving  by  the  two  prisoners 
was  at  two  different  times,  and  it  did  not  appear  to  the  court  that 
one  receiving  only  had  been  proved. 

On  the  application  of  Mr.  Kettle  for  the  prisoners,  judgment  was 
postponed  on  William  Matthews  and  Ellen  Matthews,  and  the  ques- 
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Rbo.        tion  on  which  the  opinion  of  Her  Majesty's  judges  is  desired,  is — 
Matthsws.        Whether  the  above  mentioned  directions,  suggested  by  Mr.  Kettle, 
—        ought  to  have  been  given  to  the  jury  in  addition  to  wbtat  was  stated 
Joimi  rtoekmg  by  the  chairman  in  his  summing  up  ?  and 

^/b   Evid^     Whiether,  upon  the  evidence  as  above  stated^  the  receivers  were 
properly  convicted  ? 

KettUy  for  the  prisoners. — This  conviction  must  be  reversed.  The 
jury  have  found  a  joint  act  of  receiving,  and  there  was  no  evidence 
whatever  to  support  such  a  finding. 

Patteson,  J. — The  case  states  that  the  receiving  by  the  two 
prisoners  was  at  two  different  times. 

Kettle. — The  conviction,  therefore,  cannot  be  sustained. 

Platt,  B. — The  statement  made  by  the  husband  would  apply 
to  all  the  fowls. 

Patteson,  J. — I  cannot  see  that  the  fowls  which  the  wife  re- 
ceived are  shown  to  be  the  prosecutor's. 

Aldebson,  B. — There  is  no  evidence  at  all  against  the  wife  of 
receiving  the  fowls  which  are  identified,  and  that  gets  rid  of  all 
difiiculty  about  the  verdict  She  is  entitled  to  an  acquittal,  but 
the  conviction  of  the  husband  stands. 

Kettle. — ^It  is  impossible  to  tell  upon  what  ground  the  verdict 
proceeded ;  the  jury  may  have  thought  that  the  husband  was  im- 
plicated in  the  first  receipt  by  the  wife.     The  finding,  therefore, 
ArgnnMot  for    Cannot  now  be  divided. 

Platt,  B. — It  is  quite  plidn,  upon  the  summing  up,  as  reported 
to  us,  that  it  may  properly  be  divided. 

Kettle. — Secondly,  there  is  no  evidence  of  a  guilty  receiving  by 
the  husband.  Everything  depends  upon  his  own  statement, 
which  would  equally  apply  to  either  of  the  brothers  Tomlinson. 

Vaughan  for  the  prosecution. — The  verdict  of  the  jury  settles 
which  of  the  two  Tomlinsons  was  meant. 

Wilde,  C.  J. — ^Yes,  there  is  nothing  in  that 

Kettle. — Lastly,  there  is  no  proof  of  an  actual  receiving  by  the 
husband:  {HOTs  case,  1  Den.  Cr.  C.  453;  3  Cox's  C.  C.  533.) 
The  property  is  not  shown  to  have  actually  reached  the  hands  of 
the  husband. 

CoLEBiDGE,  J. — He  says  that  he  bought  them,  and  they  are 
found  in  his  house,  surely  that  is  sufficient  evidence  of  possesraon. 

Wilde,  C.  J. — Hills  case  was  quite  different  There  the 
property  was  sent  by  a  carrier,  and  the  prisoner  called  at  the 
carrier's  office  for  it ;  but  before  it  was  even  delivered  to  her  she 
was  taken  into  custody. 

Alderson^  B. — The  case  of  R.  v.  Wiley,  which  was  argued 
here  last  term,  is  much  nearer  to  this  case  ;(6)  but  there  the  only 
evidence  against  the  prisoner  was  that  the  stolen  prc^perty  was 
taken  by  the  thieves  into  a  stable  belonging  to  his  iather,  ana  that 
he  was  there  with  them  bargaining  about  it  That  case  is  under 
consideration  now. 


{k)  No  jmlgmoit  has  jei  been  given  in  R.  t.  Wiieg. 
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Vctughan  for  the  prosecution. — As  to  the  wife^  she  might  be        Rbo. 
guilty  of  a  oonstructive  receiving.  ..    "• 

Platt.  B. — Then  she  would  be  sub  potestate  viri.  

Alderson^  B. — This  is  different  from  Reff.  v.  Parr  (2  Moo.  &  Joint  nceUmtg 
Rob.  345) ;  though  it  was  admitted  there  that  a  mere  subsequent  ~f^**^^i^ 
assent  by  a  master  to  a  felonious  receiving  by  his  servant  would  *^''*~ 
not  support  a  joint  indictment     That  case  went  upon  the  ground 
that  the  master  had  previously  directed  the  servant  to  receive  the 
stolen  property    Here  there  is  no  evidence  of  previous  concert. 

Patteson,  J. — If  it  be  a  joint  receipt,  how  can  you  convict  the 
wife  ? 

Wilde,  C.  J. — We  all  think  that  the  conviction  of  the  husband  Judgment 
should  be  affirmed ;  that  of  the  wife  reversed. 

Judgment  accordingh/. 


COURT  OF  CRIMINAL  APPEAL. 

June  1,  1850. 

(Before  Wilde,  C.  J. ;  Aldebson,  B.  ;  Patteson,  J. ; 
Coleridge,  J. ;  and  Platt,  B.) 

Reg.  v.  Moobhouse  jAMES.(a) 

Indictment  against  a  clergyman  for  refusing  to  marry — Evidence. 

To  support  an  indictment  for  refusing  to  marry,  there  must  be  evidence 
that  the  parties  desirous  of  being  married  presented  themselves  to  the 
clergyman  for  that  purpose  at  a  time  and  place  at  which  the  ceremony 
cmUd  be  lawfully  performed,  and  then  requested  him  to  marry  them. 

Where,  therefore,  upon  the  trial  of  such  an  indictment,  it  appeared  that 
the  only  occasion  upon  which  the  parties  offered  themselves  to  him  to 
be  married  was  at  nine  o^cloch  in  the  evening,  and  not  in  the  church: 

Held,  that  this  was  not  a  sufficient  tender  of  themselves  to  entitle  them 
to  proceed  against  the  clergyman  for  his  refusal,  although  he  stated 
his  ground  of  objection  to  be  that  the  man  had  not  been  confirmed,  and 
intonated  his  readiness  to  marry  them  whenever  the  man  expressed  a 
desire  to  be  confirmed. 

SembU,  per  Alderson,  B.,  that  if  the  refusal  was  wrong,  the  offence 
was  an  ecclesiastical  offence  only. 

THIS  was  an  indictment  charging  the  defendant,  a  clergyman 
of  the  Church  of  England,  with  refusing  to  marry  two  per- 
sons, for  whose  marriage  on  any  day,  before  August  14,  the  super- 

(a)  Reported  hj  A,  BrrrLBBfroN,  Esq.,  Banuter-ai-Law. 
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Kbo.       intendent-registrar's  certificate  had  been  obtained  pursuant  to 
MooRHousB    ^  Vict  c.  22.     It  appeared  at  the  trial,  which  took  place  before 
James.       Alderson^  B.y  that  the  parties  went  to  the  clergyman  on  August  2, 
_^~-        at  about  nine  in  the  evening,  and  requested  hun  to  fix  a  time  for 
txfutmg  to     iiuin^ing  them;  that,  having  ascertained  that  the  man  had  not  been 
marry.       Confirm^  he  replied  that  he  would  marry  them  whenever  the  man 
expressed  a  desire  to  be  confirmed.     Many  points  were  raised  at 
the  trial,  and  reserved  by  the  learned  judge  for  the  opinion  of  this 
court ;  but  the  case  was  ultimately  decided  upon  the  single  point 
whether  the  facts  above  stated  proved  a  sufficient  request  to  the 
clergyman  to  marry  the  parties,  and  a  sufficient  tender  of  them- 
selves to  him  for  that  purpose.    The  argument  on  the  other  points 
is  omitted.(&) 

Bliss,  for  the  defendant. — No  ofience  was  proved^  because  there 
has  been  no  sufficient  demand  and  refusal. 

Wilde,  C.  J. — A  tender  must  generally  be  made  where  it  can 
be  accepted. 

Platt,  B. — No  request  to  marry  appears  at  all ;  only  a  reqnest 
to  appoint  a  tune  for  marrying. 

BUss. — The  parties  were  bound  to  give  him  notice  to  attend  at 
the  church  for  the  purpose  of  marrying  them. 

Patteson,  J. — iJnless  the  language  which  he  used  dispensed 
with  the  necessity  for  so  doing :   {Ripley  v.  Mc  Clure,  18  L.  J.  419, 
Exch.) 
Argument  for        Bliss. — The  defendant  could  not  dispense  with  the  performance 
or  conditions  required  by  law. 

Wilde,  C.  J. — Is  there  not  a  distinction  between  the  case  in 
which  a  man  is  in  a  situation  to  perform  the  condition  at  the  time 
when  it  is  waived,  and  the  case  of  a  man  who  is  not  ? 

Alderson,  B. — I  take  it,  in  the  latter  there  would  be  no 
waiver.(c)  It  certainly  would  have  been  unlawful  for  the  defen- 
dant to  have  performed  the  marriage  ceremony  when  these  parties 
presented  themselves. 

Patteson,  J. — It  does  not  appear  by  the  evidence  that  the  man 
ever  gave  such  an  answer  to  the  clergyman  as  n^atived  the  pos- 

(6)  BUss  cantended  that  the  defendant  was  justified  in  refnsing,  because  Hhere  were  lawful 
impediments.  It  was  a  lawful  impediment  that  the  man  was  not  in  a  fit  oonditi<m  to  reodie 
the  hoi/  c<»nmnnion,  he  not  having  been  confirmed  nor  having  expressed  his  readiness  to  be 
confirmed.  (He  dted  the  Rubrics  and  Formalaries  of  the  Chorch  as  found  in  the  Book  of 
Common  Prayer;  the  6Sth,  26th,  and  27th  Canons  of  1603;  2  Hooker,  433;  Jeremj  Tajlor, 
666 ;  Nicholl's  Commentaries  on  Common  Prajer,  60.)  It  was  also  a  lawful  impediment  that  the 
parties  were  minors,  and  no  evidence  was  given  of  the  consent  of  parents  (he  referred  to  tbe 
62nd  and  100th  Canons);  also,  that  they  were  at  the  time  cohabiting  together:  (Z^^psley  v. 
GrienUm^  1  H.  L.  Cas.  498.)  2.  That  there  was  no  proof  that  the  chapel  was  licensed  for 
the  solemnization  of  marriages,  or  that  one  of  the  parties  lived  within  the  district.  3.  That 
the  refusal  to  marry  was  not  an  indictable  offence:  {Dtivis  y,Blackj  1  Q.  B.  900;  JL  v. 
Richards,  ST.K634;  R.r.  Price,  II  Ad.  &  EH  727;  R.y,Nott,  ID.&M.  1;  Ii.r.PawleU, 
2  Sid.  209;  Croucher's  case,  Cro.  El.  635;  Co.  Litt.  66,  a.;  Lionel  CopUjfs  case,  Hardr.; 
MiddleUm  v.  Crofts,  2  Stra.  10.56;  Can^U  v.  Alderwn,  2  Wils.  78;  We^mtmlh  v.  CoUms, 
2  Ld.  Baym.  850.)  4.  The  indictment  is  bad  for  containmg  no  averment  that  the  parties 
might  lawfully  manry;  or  that  they  come  ready  and  willing  to  manj  on  the  I4th  of  August; 
or  that  the  church  was  within  the  registrar's  jurisdiction  {Ex parte  Bradellj  8  DowL  332); 
or  that  the  dinrch  was  one  in  which  marriages  are  lawfully  celebrated ;  or  that  the  defendant 
was  in  holy  orders  of  the  Church  of  England. 

(e)  R^tejf  T.  McChire  seems  at  rarianoe  with  this  opinion. 
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sibility  of  his  becoming  desiroas  to  be  confirmed  before  the  14th  of       Rbo. 
August ;  and  the  defendant  did  not  absolutely  refuse  to  marry  them.    ^     ^' 
K  in  the  interval  the  man  had  expressed  lus  readiness  to  be  con-      jA3fE8. 
firmed,  the  defendant  would  have  married  him.  

Cromptva  (with  whom  were  Sir  J.  Jervisy  A.-G.,  and  Knovoles)  ^^*^*^!^&^ 
for  the  crown. — The  offence  is  unlawfully  refusing  to  marry  at    *^w^. 

any  time  before   the  14th  of  August;   and   that  offence   was        

complete  on  the  2nd.      On   that   day  the   defendant  refused  to  ^^^^  ^ 
do  the  act,  excepting  upon  a  condition  which  he  had  no  right  to 
impose.     The  parties  were  made  to  understand  that  it  would  be 
useless  to  present  themselves  at  the  church ;   and  they  did  right  to 
avoid  any  mdecent  disturbance  there. 

Wilde,  C.  J. — No  disturbance  was  necessary. 

Aldebson,  B. — They  tendered  themselves  when  the  marriage 
could  not  be  performed. 

The  Attorney' General  expressed  a  hope  that  the  court  would 
decide  the  main  question,  independently  of  any  technical  points. 

Aldebson,  B. — My  impression  is  that  this  is  an  Ecclesiastical  Jn^g>n«t- 
matter  altogether;    besides   which,   there  are  two  points  very 
diflScolt  to  get  over ;   first,  the  tender ;   secondly,  the  want  of  an 
averment  that  the  parties  could  lawfully  marry. 

Patteson,  J. — Suppose  we  assum^  now  to  decide  the  main 
question.  The  same  objection  might  be  taken  after  a  regular 
publication  of  banns,  and  then  clearly  the  refusal  would  not  be  an 
mdictable  offence  in  the  common  law  courts.  That  case  must  so 
into  the  Ecclesiastical  Court ;  and  our  decision  now  would  not  be 
binding  at  all  upon  that  court.  Why  should  we  give  an  opinion 
which  would  not  bind  the  church  ? 

Wilde,  C.  J. — ^We  all  think  that  we  ought  not  in  this  case  to 
go  out  of  our  way  for  the  purpose  of  expressmg  an  opinion  upon  a 
point  not  necessary  to  the  decision  of  this  case,  when  we  see  that  it 
has  clearly  failed  upon  another  point.  The  defendant  was  not 
called  upon  to  discharge  the  duty  at  the  time  when  it  could  be  per- 
formed. 

Aldebson,  B. — I  entirely  agree ;  and  I  also  think  that  it  is  not 
possible  to  get  over  the  other  point  consistently  with  this  indict- 
ment. These  parties  might  be  brother  and  sister  by  different 
fathers. 

Conviction  reversed. 
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(Before  Wilde,  C.  J. ;   Alderson,  B.  ;   Patteson,  J. ; 
Coleridge,  J. ;  and  Platt,  B.) 

Reg.  v.  William  CASE.(a) 

AssauU — Rape —  Consent — Fraud. 

A  medical  man^  to  whom  a  girl  of  14  years  of  age  toas  seni  for  pro- 
fessional advice,  had  criminal  connection  with  her,  she  making  w 
resistance  from  a  bona  fide  belief  thai  the  defendant,  as  he  represented, 
was  treadng  her  medically. 

Held  that  he  was  properly  convicted  of  an  assaulL 

Semble,  he  might  have  been  convicted  of  rape. 

I  HE  following  case  was  reserved  by  the  Recorder  of  Dover: — 
William  Case  was  tried  before  me  at  the  last  April  Quarter 
Sessions  for  the  borough  of  Dover,  for  an  assault  upon  Maij 
Impitt. 
Q^^^  The  defendant  was  a  medical  practioner.     Mary  Lnpitt,  who 

was  fourteen  years  old,  was  placed  under  his  professional  care  by  her 
parents,  in  consequence  of  illness,  arising  from  suppressed  menstrua- 
tion, and  on  the  occasion  of  her  going  to  his  house,  and  informing 
him  she  was  no  better,  he  observed,  ^^then  I  must  try  further 
means  with  you."  He  then  took  hold  of  her,  and  laid  her  down  in 
his  surgery,  lifted  up  her  clothes  and  had  carnal  connection  with 
her,  she  making  no  resistance,  believing  Tas  she  stated)  that  she 
was  submitting  to  medical  treatment  for  tne  ailment  under  whidi 
she  laboured  The  defendant's  counsel,  in  his  address  to  the  jury, 
contended  that  the  girl  was  a  consenting  party,  therefore^  that  toe 
charge  of  assault  could  not  be  sustained. 

I  told  the  jury  that  the  girl  was  of  an  age  to  consent  to  a  man 
having  carnal  connection  with  her,  and  that  if  they  thought  she 
consented  to  such  connection  with  the  defendant  he  ought  to  be 
acquitted;  but  that  if  they  were  satisfied  she  was  ignorant  of  the 
nature  of  the  defendant's  act,  and  made  no  resistance,  solely  from  a 
bondjide  belief  that  the  defendant  was  (as  he  represented)  treating 
her  medically,  with  a  view  to  her  cure,  his  conduct,  in  point  of  law, 
amounted  to  an  assault. 

The  jury  found  the  defendant  guilty,  and  he  was  sentenced  to  be 
imprisoned  for  eighteen  calendar  months  in  the  borough  gaol»  where 
he  now  remsuns.     I  have  to  pray  the  judgment  of  my  lords, 

(a)  Reported  by  A  Bittlbston,  Esq^  B«rri«ter-At-Law. 
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justices,  and  others,  sitting  in  a  court  of  appeal,  whether  my  direc-        Rbo. 
tion  to  the  jury  was  correct  in  point  of  law  ?  Willl^  c 

Horn,  for  the  prisoner. — The  consent  of  the  girl  is  found ;  for        

consenting  and  not  resisting  are  synonymous.     [Coleridge,  J. —     Auauit— 
They  are  clearly  used  in  a  different  sense  here.    Wilde,  C.  J. — If     ^^J^~" 
a  medical  man  uses  an  injurious  ointment  the  patient  does  not  resist 
its  application;   but  it  cannot  be  said  that  he  consents.     Alder- 
son,  B. — How  does  this  differ  from  the  case  of  a  man  pretending 
to  be  the  husband  of  the  woman.]    Fraud  is  not  expressly  found  in 
this  case.     It  ought  to  have  been  left  to  the  jury  expressly  to  say 
whether  the  act  done  was  necessary  or  proper.     It  is  consistent 
with  the  verdict  that  he  may  have  treated  her  medically.    [Alder- 
son,  B. — He  pretended  that  that  was  medicine  which  was  not ; 
hereby  that  is  fraud.]  In  the  notes  to  R.  v.  Read  (1  Den.  C.  C.  379), 
it  is  said,  **  It  seems  from  R.  v.  Martin  (2  Moo.  C.  C.  123 ;    9  Car. 
&  P.  213  V,  R.  v.  Banks  (8  Car.  &  P.  574);  R.  v.  Meredith  (8  Car. 
&  P.  589^,  first,  that  the  stat  9  Geo.  4,  c.  31,  s.  17,  does  not  de- 
pri?e  a  girl  under  ten  years  of  age  of  the  power  to  consent  which 
she  had  at  common  law ;  secondly,  that  consequently  if  she  con- 
sents to  the  mere  incomplete   attempt,  such  an   attempt  is  not 
punishable  as  an  assault ;  thirdly,  that  it  is  punishable  as  an  at- 
tempt to  commit  a  felony,  viz.,  as  a  misdemeanor ;"  and  further, 
"an  assault  seems  to  be  any  sort  of  personal  ill-usage,  short  of  a 
battery (i)  done  to  another  against  his  consent.     Therefore,  such 
act,   done  with   consent,   is   no  breach   of  the  peace  or  crime."  Argument  for 
Children  of  tender  age  are,  therefore,  capable  of  consenting ;  so  is  the  prisoner. 
an  idiot:  {R,  v.  Ryan,  2  Cox  C.  C.  115.)    [Patteson,  J. — What 
do  you  say  the  jury  found  ?]    It  is  consistent  with  the  verdict  that 
he  may  have  treated  her  medically.     [Coleridge,  J. — Suppose 
even  that  he  did  the  act  bond  fide  for  the  purpose  which  he  pre- 
tended, would  that  justify  him  ?    Had  he  a  right  to  pollute  the 
child's  body  ?]     Certainly  not,  morally ;  but  the  question  is,  was  it 
an  assault  in  the  eye  of  the  law,  there  being  consent  in  fact. 
[Platt,  B, — The  girl  did  not  consent  to  that  which  was  done. 
bhe  did  not  know  the  nature  of  the  act.]     In  Read^s  case  (1  Den. 
C-  C.  377),   the  jury   found   that,   from  her  tender  years,  tlie 
child  did  not  know  what  she  was   about.      Yet,   as  they  found 
that  she  assented,  the  prisoners  were  held  entitled  to  an  acquit- 
tal upon  the  indictment,  which  charged  them  with  an  assault. 
J[Alder80N,  B. — ^It  must  be  taken  that  there  was  actual  consent 
in  that  case.]     Even  if  fraud  was  established,  still  there  was  no 
assault.    The  doctrine  of  rape  perfraudem  stands  upon  the  decision 
of  two  judges,  Alderson,  B.  and  Gumey,  B.,  in  R.  v.  Williams 
(8  Car.  &  r.  286),  and  R.  v.  Saunders  {ib.  265),  in  those  cases  the 
defendants  were  indicted  for  rape,  and  it  appearing  that  the  consent 
of  the  woman  in  each  case  had  been  obtained  under  the  belief  that 
the  man  was  her  husband,  the  learned  judges  directed  that  the 
prisoners  should  be  acquitted  of  the  charge  of  rape,  but  convicted  of 
an  assault     [Alderson,  B. — In  the  case  before  me  I  followed 

(6)  Snrelj  not  less  an  assault,  because  also  a  battery. 
VOL.  IV.  R 
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Asiauk — 

Consent — 

Fraud. 


Argnroent  for 
the  prisoner. 


Rkg.        several  previous  decisions,  although  I  doubted  them.](c)     If  they 

William  Cask.  ^^^^^  g^^^y  ^f  ^^  assault,  and  penetration  was  proved,  why  were 

they  not  guilty  of  rape  ?     [ Aldkrson,  B. — Suppose  a  woman  is 

ravished  whilst  under  the  influence  of  laudanum.  I  recollect  a  case 
before  me  on  the  Home  Circuit,  where,  at  the  time  when  the 
offence  was  committed,  the  woman  was  completely  insensible  from 
drunkenness.  I  doubted  whether  the  prisoner  ought  to  be  con- 
victed of  rape ;  but  upon  consultation  with  Lord  Denman  I  held 
that  he  might.]  R.  v.  Camplin  (1  Den.  C.  C.  89 ;  1  Cox  C.  C.  220), 
was  a  somewhat  similar  case;  but  different  in  this, — that  the 
prisoner  gave  the  woman  the  liquor  which  made  her  drunk,  (d)  He 
therefore  contributed  to  the  production  of  the  state  of  insensibility, 
during  which  the  offence  was  committed ;  and  if  the  woman  does 
not  consent  as  long  as  she  has  the  power  of  consenting  or  resisting, 
a  reasonable  inference  that  she  did  not  consent  may  be  drawn  from 
her  previous  conduct ;  the  act  would  be  done  against  "  her  per- 
manent will,"  as  Lord  Denman  expresses  it  in  R.  v.  Camplin ;  but 
if  fraud  dispenses  with  the  necessity  of  resistance,  any  aeceit  will 
have  that  effect ;  and  it  would  be  an  assault  if  the  woman  consented, 
upon  a  false  representation  that  the  man  would  marry  her,  or  that 
medically  it  would  be  beneficial  to  her.  If  a  surgeon  cuts  off  a  leg 
or  draws  a  tooth,  and  the  patient  consents  because  he  believes  that 
he  is  being  medically  treated,  could  he  afterwards  indict  him  for  an 
assault  ?  Again,  the  charge  of  rape  includes  an  assault ;  and  is  there 
to  be  one  kind  of  consent  for  an  assault  and  another  kind  of  consent 
to  get  rid  of  the  charge  of  rape?  The  cases,  therefore,  it  is  sub- 
mitted, deserve  to  be  reconsidered.  [Wilde,  C.  J. — There  are 
two  cases  which  clearly  show  that  this  defendant  was  guilty  of  an 
assault,  and  you  say  that  the  court  ought  to  have  held  him  guilty 
of  rape ;  but  it  would  not  be  less  an  assault  if  it  should  be  held  to 
be  rape.]  If  upon  an  indictment  for  assault  a  rape  is  proved,  the 
nnsdemeanor  merges  in  the  felony ;  (e)  but  it  is  held  that  if  the 
connection  takes  place  by  consent  obtained  by  fraud  it  is  not  rape. 
If  not,  neither  is  it  an  assault. 

Barrow,  contrd,  was  not  called  upon. 

Wilde,  C.  J. — I  have  no  doubt  in  this  case  that  the  direction  of 
the  learned  recorder  was  perfectly  correct.  The  objection  is  to  the 
latter  part  of  the  charge;  for  he  first  of  all  tells  the  jury  that  the 
girl  was  of  an  age  to  consent,  and  that,  if  she  consented,  the  prisoner 


Judgment. 


(c)  See  R.  v.  Jackson  (Russ.  &  Ry.  4S7.) 

(d)  The  following  is  Baroo  Parke's  note  npon  It  r.  CampSn  (see  Add.  to  Part  1  of  Den. 
C.  C): — "  Of  the  judges  who  were  in  faroor  of  the  conriction,  sereral  thought  that  the  crime 
of  rape  is  committed  bj  violating  a  woman  when  she  is  in  a  state  of  insenaibQity  and  has  no 
power  over  her  will,  whether  such  state  is  caused  hy  the  man  or  not,  the  accused  knowing  at 
that  time  that  she  is  in  that  state;  and  Tindal,  C.  J.,  and  Parke,  B.,  remarked  that  in  stat. 
Westminster,  2,  c  34,  the  offence  of  rape  is  described  to  be  ravishing  a  woman  where  she  did 
not  consent,  and  not  ravishing  against  her  will.  But  all  the  ten  judges  agreed,  that  in  thu 
case  where  the  prosecutrix  was  made  insensible  bj  the  act  of  the  prisoner,  and  that  an  onhivfol 
act,  and  where  al:io  the  prisoner  must  have  known  that  the  act  was  against  her  oonaent  at  the 
last  moment  that  she  was  capable  of  exerciamg  her  will,  because  he  had  attempted  to  ^ocure 
her  consent  and  failed,  the  offence  of  rape  was  committed." 

(f)  This  Is  incorrect  (see  Xenies  rase,  I  Den.  C.  C.  36;  Reg.  r.  Bvtkm.  18  L.  J.  19,  M.  C.) 
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must  be  acquitted.     Therefore  he  treats  her  as  competent  to  con-        Bsa 
sent,  and  her  consent  as  a  ground  of  acquittal ;   but  then^  that  ^^^^^  qj^^^ 

direction  is  qualified  by  what  he  adds  afterwards, — that  if  they        

were  satisfied  that  she  was  ignorant  of  the  nature  of  the  act,  and     Atfaauit— 

made  no  resistance  solely  from  a  bond  fide  belief  that  the  defendant     ^^J^J^ 

was,  as  he  represented,  treating  her  medically  with  a  view  to  her 

cure,  his  conduct  amounted  to  an  assault     That  is  the  part  which 

is  objected  to.     The  jury  found  the  prisoner  guilty.     The  girl  was 

of  an  age  at  which  she  might  be  totally  ignorant  of  the  nature  of 

the  act,  morally  or  religiously,  and  of  the  effect  which  it  might 

We  upon  her  character  and  station  in  life ;  and  she  was  sent  by 

her  parents  to  the  defendant  to  be  medically  treated  by  him.     It 

is  said  that  he  may  have  treated  her  medically;  if  so,  can  it  be  said 

that  he  did  not  commit  both  a  legal  and  ecclesiastical  offence?  but 

the  jury  must,  I  think,  be  taken  to  have  found  that  it  was  not 

medical  treatment.      I  admit  that  the   question  was  not  put  to 

them ;  nor  was  it  necessary,  because^  whether  the  defendant  thought 

it  would  be  beneficial  or  not,  his  act  was  altogether  improper  and 

unjustifiable.     He  was  guilty  of  a  great  offence.     He  in  truth 

di^rms  the  girl ;  and  she  submits  under  a  misrepresentation  that 

it  was  some  act  necessary  and  proper  for  her  cure ;  she  made  no 

resistance  to  an  act  which  she  supposed  to  be  quite  different  from 

what  it  was :  what  she  consented  to  was  something  wholly  different 

from  that  which  was  done,  and,  therefore,  that  which  was  done, 

was  done  without  her  consent.     I  am  not  prepared  to  say  that  the  '*°^*°** 

two  cases  referred  to  might  not  be  cases  of  rape ;  for  every  rape 

includes  an  assault ;  but  it  is  not  necessary  to  decide  that  question 

now. 

Alderson,  B. — This  is  quite  undistinguishable  from  the  two 
cases  decided  by  myself  and  my  brother  Gumey,  which  were  only 
the  sequel  of  many  others  previously  decided.  When  a  man 
obtains  possession  of  the  person  of  a  woman  by  fraud,  it  is  against 
her  will ;  and  if  the  question  were  res  nova,  I  should  be  disposed  to 
say  that  this  was  a  rape,  but  that  is  not  necessary  in  this  case.  This 
is  an  indictment  for  an  assault,  and  the  prisoner  obtains  the  consent 
of  the  child  by  representing  the  act  as  something  different  from 
what  it  was. 

Patteson,  J. — Mr.  Horn  confounds  active  consent  and  passive 
non-resistance,  which,  I  think,  the  learned  recorder  has  very  ac- 
curately distinguished.  Here  the  girl  did  not  resist ;  but  still  there 
was  no  consent. 

CoLEBiDGE,  J. — The  girl  was  under  medical  treatment,  and  she 
makes  no  resistance  only  in  consequence  of  the  confidence  which 
she  reposed  in  the  defendant  as  her  medical  adviser.  If  there  had 
been  no  consent  the  defendant's  act  would  have  been  indisputably 
an  assault;  and  under  the  circumstance,  therefore,  his  conduct 
amounted  to  an  assault  according  to  cases  which  I  should  be  sorry 
to  see  infringed. 

Platt,  B. — I  think  my  brother  Patteson  has  pointed  out  the 
fallacy  of  Mr.  Horn's  argument  as  to  consent.     The  girl  consents 
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Reg.        to  one  thing,  and  the  defendant  does  another ;  that  other  involTing 
*'•  ,       an  assault. 

William  Cask.  ConmcHm  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

June  ly  1850. 

(Before  Wilde,  C.  J.,  Alderson,  B.,  Patteson,  J., 
Coleridge,  J.,  and  Platt,  B.) 

Reg.  v.  HAWKiN8.(a) 

Larceny  or  Embezzlement, 

If  a  servant  receives  from  his  master  goods  for  the  purpose  of  selling  them, 
and  he  appropriates  them  to  his  own  use,  he  is  guilty  of  larceny,  mt 
embezzlement, 

Oiwe,  rilHE  following  case  was  reserved  by  the  Recorder  of  Saltash:— 

A  The  prisoner  was  indicted  at  the  last  adjourned  Epiphany 
General  Quarter  Sessions,  held  for  the  borough  of  Saltash,  m  the 
county  of  Comwall. 

At  the  trial  it  appeared  that  the  prisoner  had  been  a  clerk  of 
the  prosecutor,  who  was  a  navy  and  army  tailor,  living  at  Ports- 
mouth, and  it  was  part  of  his  duty  to  go  on  board  ship,  and  take 
orders  for  and  sell  clothes  to  the  marine  artillery  on  account  of  his 
master.  A  short  time  before  the  prosecution,  the  prisoner  had 
been  thus  employed  on  board  the  "Terrible"  at  Portsmouth, 
which  ship  being  ordered  round  to  Plymouth,  the  prisoner  obtained 
a  passage  and  came  round  in  her,  being  first  entrusted  by  his  uiaster 
with  a  quantity  of  soldiers'  clothes,  and  10^  in  silver,  to  enable 
him  to  give  change  to  customers. 

Whilst  at  Plymouth,  he  wrote  to  his  master  the  letter,  which  is 
annexed,  marked  "  A,"  that  he  could  do  business  with  the  marines 
of  the  "  Gladiator,"  a  ship  lying  there,  and  upon  this  received  a 
further  supply  of  goods.  Not  having  made  any  remittance,  and 
having  stayed  away  much  longer  than  was  reasonable,  the  pro- 
secutor became  uneasy,  and  sent  to  Plymouth,  when  it  was 
found  the  prisoner  had  entered  as  a  seaman  in  the  **  Gladiator,* 
and  had  sailed  in  her  for  the  coast  of  Africa;  previous  to 
the  vessel  sailing,  he  wrote  to  his  master  the  letter  marked 
^'  C,"  saying  he  would  get  all  his  accounts  made  up,  and  remit 

(o)  Reported  by  A.  Bitti.kkton,  Esq.,  Barristcr-at-Law. 
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the  money  due  from  Madeira  (through  Mr.  Steele,  the  Lieutenant        Kkg. 
of  Marines),  at  which  j)lace  the  "  Gladiator''  was  likely  to  touch;     „    ^• 

but  it  appeared  at  the  trial  by  the  evidence  of  Lieut.  Steele,  that        

he  had  never  mentioned  the  subject  to  him.  The  *'  Gladiator"  was  Jeremy  m- 
driven  back  to  Plymouth  by  stress  of  weather  on  the  same  day  «"»^«3s^<^""^»'- 
as  prosecutor's  assistant  arrived,  and  the  prisoner  was  immediately 
apprehended ;  but  neither  before  nor  at  the  time  was  he  asked  for 
any  account,  nor  did  it  appear  he  had  ever  refused  to  account,  except 
by  going  to  sea,  as  above  stated,  which,  it  was  contended  for  the 
prosecution,  amounted  to  a  refusal.  There  was  no  endeavour  to 
show  that  the  prisoner  had  received  any  money  from  any  persons 
to  whom  he  had  sold  the  goods  of  his  master,  except  the  paper 
annexed,  marked  "  D,"  which  was  found  in  his  possession,  but  all 
such  goods  as  he  had  been  supplied  with  were  gone,  except  a  few, 
of  which  the  handkerchiefs  and  other  articles  mentioned  in  the 
indictment  were  a  part,  and  these  goods  were  found  in  the  pri- 
soner's berth  on  board  the  "  Gladiator." 

Upon  these  facts  it  was  contended  on  the  part  of  the  prisoner,  c**« 
that  inasmuch  as  he  had  received  these  goods  from  his  master,  and 
not  from  any  other  person  on  his  account,  and  also  had  not  refused 
to  account,  he  could  not  be  charged  with  an  embezzlement  of  them 
under  the  statute.     For  the  prosecution  it  was  contended,  that 
there  was  some  evidence  to  go  to  the  jury  as  to  the  embezzlement 
both  of  money  and  goods ;  but  beyond  all  question  that  it  was 
quite  clear  that  the  jury  must  find  the  prit^oncr  guilty  under  the 
count  for   simple  larceny.     These   questions   were   fully   argued 
before  the  recorder  summed  up ;  but  he  directed  the  jury  that 
inasmuch  as  there  was  no  evidence  of  receipt  of  any  money  for 
goods,  and  no  demand  or  refusal  to  account,  the  jury  must  acquit 
the  prisoner  of  any  embezzlement  of  money,  and  did  not  make  any 
comment  whatever  on   the  count  for  simple  larceny,  leaving  it 
simply  to  the  jury  to  say  whether  there  was  or  was  not  any  em- 
bezzlement of  goods,  and  upon  this,  after  being  locked  up  for  many 
hoursy  the  jury  gave  a  verdict  of  guilty  on  the  first  count ;  and  on 
the  application  of  prisoner's  counsel,  the  judgment  was  respited, 
ftnd  the  prisoner,  for  want  of  suflScient  sureties,  was  committed. 
The  opinion  of  the  judges  is  now  therefore  respectfully  requested 
18  to  whether  the  prisoners  were  rightly  convicted. 

E.  W,  Cox  for  the  prisoner. — The  conviction  for  embezzlement 
cannot  be  sustained. 

Patteson,  J. — I  do  not  see  how  the  offence  of  the  prisoner  can 
[>e  treated  as  embezzlement ;  it  is  larceny. 

Collier^  for  the  prosecution,  was  then  called  upon. — It  was  held  Argument  for 
n  JVkittinghanCs  case  (2  Leach,  912;  2  Russ.  on  Crimes,  179),  ^«<^^ 
;hat  if  a  servant  received  money,  either  from  the  master  or  from  a 
third  person,  on  the  master's  account,  it  was  sufficient  to  bring  the 
»8e  within  the  repealed  stat.  39  Geo.  3,  c.  85;  and  if  *  the  court 
considers  that  decision  correct,  this  conviction  might  stand.  In  a 
ater  case,  however,  of  R.  v.  Murray  (1  Moo.  Cr.  Cas.  276),  it  was 
lecided,  that  if  the  property  embezzled  has  been  in  the  possession 
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of  the  master,  or  any  of  his  other  servanta,  the  case  is  not 
within  the  7  &  8  Geo.  4,  c.  29,  s.  47.  In  that  case  the  prisoner 
was  the  clerk  of  A.,  and  received  from  another  derk  money 
belonging  to  A.,  for  the  purpose  of  pajring  for  an  advertisement:  he 
paid  105.,  and  charged  20«.  for  tne  advertisement,  fraudulently 
converting  the  difference  to  his  own  use.  The  judges  thought  that 
the  prisoner  was  not  guilty  of  embezzlement,  because  A.  had  pos- 
session of  the  money  by  the  hands  of  his  other  clerk.  But  that 
case  has  received  some  qualification  from  the  decision  in  R.  y. 
Orlando  Masters  (1  Den.  C.  C.  332 ;  3  Cox  Crim.  Cas.  178), 
where  it  was  held,  that  a  clerk  who  received  money  from  a  fellow 
clerk  in  the  due  course  of  its  transmission  from  the  customer  to 
the  master,  and  fraudulently  appropriated  it  to  his  own  use,  was 
guilty  of  embezzlement  The  only  distinction  between  the  cases 
seems  to  be,  that  in  the  one  case  the  money  would  go  directly  to 
the  master,  in  the  other  through  the  hands  of  another  servant. 

Wilde,  C.  J. — The  distinction  between  the  cases  cited  is  clear 
and  sensible.  The  statute  was  passed  to  provide  for  the  case  of 
servants  receiving  money  from  tiurd  persons  for  their  masters,  and 
for  which  they  are  accountable  to  theur  masters ;  and  if  the  property 
has  been  in  the  master's  possession,  they  do  not  so  receive  it.  In 
the  last  case  the  servant  was  entrusted  with  the  money  for  the 
purpose  of  delivering  it  to  the  master;  in  the  former  he  was  not 
The  cases,  therefore,  are  all  adverse  to  a  conviction  in  this  case. 
The  prisoner  received  the  goods  from  his  master  not  for  the  pur- 
pose of  accounting  for  them,  but  in  order  to  sell  them  and  account 
for  the  proceeds.  That  was  not  a  receipt  under  circumstances 
which  makes  the  appropriation  of  the  goods  embezzlement ;  and 
there  is  nothing  in  R.  v.  Murray  inconsistent  with  the  previous 
cases.  The  oronce  of  the  prisoner  was  larceny,  and  not  embezzle- 
ment. 

The  other  judges  concurred. 

Conviction  reversed. 
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COURT  OF  CRIMINAL  APPEAL. 

June  \,  1850. 

(Before  Wilde,  C.  J.,  Alderson,  B.,  Patteson,  J., 
Coleridge,  J.,  and  Platt,  B.) 

Reg.  v.  Coulson  and  another,  (a) 

False  pretences — Indictment, 

Where  a  written  instrument  is  employed  as  a  part  of  the  false  pretence^ 
whereby  money  or  goods  are  fraudulently  obtained^  it  is  not  necessary 
to  set  out  the  instrument  in  the  indictment^  unless  some  legal  description 
is  given  to  it^  the  accuracy  of  which  it  may  be  material  for  the  court  to 
decide: 

Heldy  therefore^  that  an  indictment^  which  simply  alleged  that  the  defen- 
dant falsely  pretended  that  a  certain  printed  paper^  which  he  then  pro- 
ducedy  was  a  good  and  valid  promissory  note,  was  sufficient  vnthout 
setting  out  the  printed  paper. 

nnHE  prisoners  were  tried  at  the  last  Lincolnshire  Sessions, 
-*-    when  the  following  case  was  reserved : — 

At  a  Greneral  Quarter  Sessions  of  the  Peace  holden  at  Louth, 
in  and  for  the  parts  of  Lindsey,  in  the  county  of  Lincoln,  on 
Tuesday  the  10th  day  of  April,  1850,  Henry  Coulson  and  John 
Rusting,  were  tried  and  convicted  upon  an  indictment  for  obtaining 
money  and  goods  under  false  pretences,  of  which  indictment  the 
following  is  a  copy : — 

Lincolnshire^  Lindsey^  to  wit. — The  jurors  for  our  Lady  the  Queen  ctse. 
upon  their  oath  present,  that  Henry  Coulson,  late  of  the  parish  of 
Market  Rasen,  in  the  parts  of  Lindsey,  in  the  county  of  Lincoln, 
labourer,  and  John  Rusting,  late  of  the  same  place,  labourer,  on 
the  eighth  day  of  January,  in  the  thirteenth  year  of  the  reign  of 
our  Sovereign  Lady  Victoria,  at  the  parish  of  Market  Rasen  afore- 
said, in  the  parts  and  county  aforesaid,  unlawfully  did  falsely  pre- 
tend to  one  John  Bratley  that  a  certain  printed  paper,  then  and  there 
produced  by  him  the  said  Henry  Coulson,  and  by  him  offered  and 
given  to  the  said  John  Bratley  in  payment  for  certain  pigs  before 
them  agreed  to  be  sold  by  the  said  John  Bratley  to  the  said  Henry 
Coulson,  was  a  good  and  valid  promissory  note  for  the  payment  of 
five  pounds,  by  means  of  which  said  false  pretence  the  said  Henry 
Coulson  an^  iTohtt  Rusting  did  then  and  there  unlawfully  obtain 

(a)  Reported  by  A  Bittlestom,  Etiq.,  Barrister-At-Luw. 
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Beo.        from  the  said  John  Bratley  five  pigs,  of  the  value  of  three  pounds 
^  *'•  seventeen  shillings  and  sixpence,  and  one  piece  of  the  current  gold 

*     coin  of  this  realm,  called  a  sovereign,  of  the  value  of  twenty  shil- 

Fake  pretencet  lings.  One  piccc  of  the  Current  silver  coin  of  this  realm  cidled  a 
—indictmenL  half-crown,  of  the  value  of  two  shillings  and  sixpence,  and  five 
pieces  of  the  current  copper  coin  called  pennies  of  the  value  of 
nvepence,  of  the  moneys,  goods  and  chattels  of  the  said  John 
Bratley,  with  intent  then  and  there  to  cheat  and  defraud  him  the 
said  John  Bratley  of  the  same.  Whereas  in  truth  and  in  fact  the 
said  printed  paper  was  not  a  good  and  valid  promissory  note  for 
the  payment  of  the  sum  of  five  pounds,  or  for  the  payment  of  any 
sum  whatever  to  the  great  damage  and  deception  of  the  said  John 
Bratley,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

It  was  proved  at  the  trial,  that  the  prisoners  acted  in  concert, 
and  that  Coulson  offered  to  the  prosecutor  in  payment  of  three 

founds  seventeen  shillings  and  sixpence,  for  certain  pigs  agreed  to 
e  sold  by  him  to  the  prisoner,  Coulson,  the  printed  paper  here- 
unto annexed,  which  is  commonly  called  a  flash  note,  and  contained 
the  words  and  figures  following,  disposed  and  arranged  so  as  to 
have  the  appearance  of  a  Bank  of  England  note. 
"  51    Bank  of  Elegance.     No.  230. 

^^  I  promise  to  pay  on  demand  the  sum  of  five  pounds,  if  1  do 
not  sell  articles  cheaper  than  any  body  else  in  the  whole  universe. 
"January  1st,  1850.  For  Myself  &  Co. 

**  M.  Carroll, 
"  Five.  "  56,  Allison-street,  Birmingham.^ 

The  prosecutor  said  to  Coulson,  who  tendered  the  note,  "  I 
think  it  is  not  a  good  one.''  Busting  took  the  note,  and  examined 
it,  and  said,  "  It  is  a  five  pound  Bank  of  England  note,  and  will 
go  anywhere."  Prosecutor  then  took  the  note,  and  gave  Coulson 
the  change,  \L  2s,  6cf.,  and  delivered  up  the  pigs,  which  he  assisted 
the  prisoners  in  driving  part  of  the  way.  The  prosecutor  siud  he 
could  only  read  very  badly,  and  being  requested  in  court  to  read 
the  note,  said  he  could  not  read  at  all. 

The  Court  of  Quarter  Sessions,  before  which  the  prisoners  were 
tried,  had  reserved  the  following  questions  for  the  opinion  of  the 
judges  at  the  request  of  the  prisoner's  counsel. 

First,  whether  the  act  of  putting  off  the  printed  paper  in  ques- 
tion as  a  five  pound  Bank  of  England  note  in  payment  for  goods 
amounts  to  a  false  pretence  within  the  statute? 

Secondly,  whether  the  printed  paper  should  have  been  set  out 

more  fully  in  the  indictment  ? 

Argnment  for         JViUmorey  for  the  prisoners. — The  first  question  submitted  to  the 

prisoner.  court  must  be  answered  in  the  negative.    The  mere  act  of  putting 

off"  the  paper  as  a  bank-note  cannot  be  a  false  pretence  within  the 

statute ;  because  it  is  consistent  with  the  mere  uttering  of  it  that 
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he  prisoner  had  no  knowledge  that  it  was  not  genuine ;  and  the        Rbo. 
ndictment  omits  the  word  *' knowinffly."  n^,™« 

Alderson,  13. — Ihen  you  say  it  is  consistent  with  the  indict-        

nent  that  the  prisoner  was  as  innocent  as  the  prosecutor  would  False  pretences 
liave  been  if  he  had  passed  it,  -/ndictmenL 

Coleridge,  J. — No  question  is  reserved  as  to  the  indictment ; 
the  question  refers  only  to  the  evidence,  and  I  understand  it  to 
diean,  whether  the  transaction  as  stated  in  the  case  amounts  to  a 
Silse  pretence  within  the  statute. 

Alderson,  B. — I  see  that  the  statute  itself  does  not  use  the 
BTord  "  knowingly."     The  indictment  follows  the  statute. 

WUlmore. — That  was  mentioned  in  R.  v.  Botoen  (19  L.  J.  %6^ 
M.  C;  3  Cox  C.  C.  483),  where  the  Court  of  Queen's  Bench  refused 
to  arrest  the  judgment,  on  the  ground  that  that  word  was  omitted ; 
but  that  case  is  distinguishable  in  this  respect — that  there  the 
fSdse  statement  related  to  a  matter  which  was  necessarily  within 
the  knowledge  of  the  party  making  it. 

Platt,  B. — The  allegation  that  the  false  statement  is  made 
(rith  intent  to  cheat  and  defraud  merely  involves  the  scienter, 

fVtllmore. — Upon  the  evidence  it  is  not  clear  that  both  the  pri- 
soners knew  the  note  to  be  bad;  and  at  all  events,  their  statement 
is  rather  a  misdescription  of  an  instrument  than  a  false  statement  of 
iny  alleged  existing  fact ;  and  is  therefore  not  within  the  statute. 

Coleridge,  J. — The  two  prisoners  acted  in  concert,  and  what- 
Bver  is  proved  against  one  is  proved  against  the  other.  Surely 
there  can  be  no  doubt  that  this  is  within  the  statute. 

WtUmore. — Then,  secondly,  the  printed  paper  ought  to  have 
been  set  out  more  fully  in  the  indictment.  Its  puq)ort  at  least 
3Ught  to  have  been  stated :  {R.  v.  Wickhanii  10  Ad.  &  Ell.  34 ; 
B.  V.  PhiUpoUy  1  Car.  &  Kir.  112.) 

Alderson,  B. — Why  is  it  at  all  material  to  set  it  out  ?  It  is 
dleged  that  they  falsely  pretended'  that  the  paper,  whatever  it 
was,  was  a  good  promissory  note.  My  brothers  Cresswell, 
VfTiUiams,  and  myself  have  very  recently  held,  that  it  was  not 
aecessary  to  set  out  the  parts  of  Kussian  Bank  notes  upon  an 
indictment  for  forgery,  the  parts  bein^  by  themselves  quite  unin- 
telligible: {R.  V.  Fadermany  Central  Cr.  Ct,  May,  1850.) 

fVUlmore. — The  case  of  forgery  is  provided  for  by  an  express 
statutory  enactment.  The  rule  of  pleading  is  that  the  false  token 
>r  instrument  should  be  set  out :  (1  Stark.  Cr.  PI.  24  ;  R.  v.  MunoZy 
I  Stra.  1127.) 

Patteson,  J.—  R,  V.  Wickham  is  a  very  different  case ;  because 
there  the  false  pretence  was  that  a  certain  promissory  note  was  a 
^ood  and  valuable  security. 

Wilde,  C.  J. — The  judgment  of  Patteson,  J,,  in  that  case, 
shows  clearly  that  it  does  not  decide  that  the  instrument  must  be 
set  out. 

Willmore. —  The  argument  explains  the  judgment;  and  the 
ground  is  that  as  the  promissory  note  was  not  set  out,  it  might 
nave  been  the  prisoner  s  own  promissory  note. 
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^^^^'  Aldebson^  B, — That  argument  is  used  to  show  that  there  is 

CovLBoir.     ^^  sufficient  averment  of  a  false  pretence. 

Platt,  B. — What  reason  is  there  for  setting  out?     A  forged 

{]jjjj^^^^  bank  note,  as  set  out  in  the  indictment,  womd  appear  to  be 
genuine. 

WiUmore. — It  is  not  unnecessary  in  all  cases  because  it  would 
be  useless  in  some.  If  it  would  assist  the  court  in  any  case,  that 
is  a  sufficient  reason  for  the  rule.  In  substance  this  case  is  not 
distinguishable  from  IL  v.  Wickhanu 

Wilde,  C.  J. — ^It  clearly  is.  In  that  case  the  indictment  did 
not  enable  the  court  to  come  to  a  satisfactory  conclusion  that  the 
case  was  brought  within  the  statute,  because  there  the  indictment 
alleged  that  the  prisoner  produced  a  promissory  note,  and  repre- 
sented it  to  be  a  valuable  security.  There,  a  well  known  legal 
description  was  given  to  the  instrument ;  and  by  setting  it  out  the 
court  would  have  been  able  to  form  a  judgment  whether  it 
answered  that  description.  Here,  there  is  no  statement  that  it 
was  a  promissory  note,  or  anything  but  a  printed  paper. 

Aldebson,  JB. — It  may  be  material  in  cases  of  forgery^  to  set 
out  the  instrument  that  tne  court  may  see  whether  it  is  an  instru- 
ment of  which  forgery  can  be  comnutted. 

Boden,  for  the  prosecution,  was  not  called  upon. 

Wilde,  C.  J. — We  have  already  disposed  of  the  first  question, 
and  we  all  think  the  second  equally  clear.  The  court  could  deriTC 
no  assistance  whatever  from  setting  out  this  instrument.  The 
allegation  is  that  a  certain  paper  writing,  which  may  have  con- 
tained hieroglyphics,  was  produced  and  represented  to  be  a  good 
note ;  and  that  it  was  not  a  good  note.  Here,  nothing  turns  upon 
the  contents  of  the  paper;  and  therefore  it  need  not  be  set  out 

Aldebson,  B. — ^The  printed  paper  may  have  contained  the  firet 
verse  of  Chevy  Chase.  When  the  instrument  is  stated  to  be 
something  of  which  the  description  is  material,  then  it  is  necessary 
to  set  it  out,  not  otherwise. 

Patteson,  J. — R.  V.  Wickham  was  very  different  fixim  this 
case. 

The  other  judges  concurring. 

Conviction  offirmtL 
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COURT  OF  CRIMINAL  APPEAL. 

January  19,  1850. 

(Before  Wilde,  C.  J.;    Alderson,  B.;    Wightman,  J.; 

Cbesswell,  J. ;  and  Erle,  J.) 

Reg.  v.  Bond,  (a) 

Larceny — Indictment — Evidence — Prwmer*s  statement — Jhractice — 

11  4*  12  Vict.  c.  42,  s.  18. 

An  indictment  charged  a  prisoner  with  stealing  several  pieces  of  the  current 
ctnn  of  the  reahn,  and  named  all  those  coins  in  genercd  circulation. 
The  jury  found  him  guilty  of  stealing  some  of  the  coins  mentioned  in 
the  indictment,  but  they  could  not  say  which. 

Held  that  a  conviction  could  not  be  sustained.  Per,  PFilde,  C,  J,, 
Alderson,  B,,  Wtghtman,  J,,  and  CressweU,  J, ;  Erie.  J.,  dissentiente. 

A  prisoner,  when  before  the  magistrate  on  his  first  examination,  was  ad- 
dressed by  him  in  the  language  of  the  earlier  part  of  the  IHth  section  of 
the  11^12  Vict,  c,  42,  but  the  caution  contained  in  the  proviso  was  Tiot 
given,  and  the  prisoner  made  a  statement  which  was  taken  down  but 
not  signed  by  either  him  or  the  magistrate.  On  his  second  examination, 
after  a  few  additional  questions  had  been  put  to  some  of  the  witnesses, 
and  their  depositions  had  been  read  over,  the  prisoner  was  addressed  by 
the  magistrate  as  before,  and  he  then  declined  saying  any  thing. 

Held,  that  his  former  statement  was  admissible. 

Semble,  per  Alderson,  B.,  that  the  proviso  in  the  18/A  section  of 
1 1  4*  12  Vict.  c.  42,  is  merely  meant  to  apply  where  there  has  been  some 
promise  or  threat  held  out  to  the  prisoner  which  would  have  rendered  his 
statement  inadmissible  against  him ;  and  that  the  effect  of  giving  him 
that  caution,  is  to  render  such  statement  evidence  notwithstanding  such 
promise  or  threat. 

THE  prisoner  was  tried  at  the  December  Session  of  the  Central 
Criminal  Court,  before  Mr.  Justice  Cresswell,  by  whom  the 
following  case  was  reserved. 

case. 

First,  the  indictment  charged  the  prisoner  with  stealing  seventy 
pieces  of  the  current  coin  of  the  realm,  called  sovereigns,  of  the 
value  of  70/.;  140  pieces  of  the  current  coin,  called  half-sovereigns, 
of  the  value  of  70i ;  and,  in  like  manner,  280  crowns,  400  half- 
crowns,  400  florins,  400  shillings,  and  400  sixpences,  the  property 
of  I.  G.  Currie  &  Co.,  in  their  dwelling-house. 

Secondly.  In  another  count  he  was  charged  as  clerk  and  servant. 

(a)  Reported  by  B.  C.  RoBursoir,  Esq.,  Barrifiter-at-Law. 
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The  prisoner  was  a  clerk  in  the  banking-house  of  Isaac  6. 
Carrie  &  Co.,  and  on  the  17th  of  October  was  employed  as  one 
of  the  cashiers.  There  wa^  evidence  from  which  it  might  be 
inferred  that  he  had  on  that  day  abstracted  70L  in  money  from  the 
bank^  but  there  was  no  evidence  to  show  the  nature  of  any  one 
piece  of  the  coin  taken. 

Amongst  other  evidence  the  counsel  for  the  prosecution  tendered 
in  evidence  a  statement  by  the  prisoner  before  the  committing 
ma^strate,  made  under  the  following  circumstances : — 

The  prisoner  was  taken  before  the  magistrate  on  the  20th 
of  October^  and  chained  with  stealing  70/.  in  money  from  his 
employers,  and  remanded  after  some  witnesses  had  been  examined. 
He  was  brought  up  a  second  time  on  the  24th  of  October,  and 
then  further  evidence  was  given,  and  that  which  had  been  ^ven  on 
the  former  occasion  was  read  over.  The  magistrate  then  addressed 
him  in  the  language  prescribed  by  the  11  &  12  Vict,  c  42,  a.  18, 
but  did  not  tell  him,  as  required  by  the  proviso,  that  he  had  nothing 
to  hope  from  any  promise  of  favour,  or  to  fear  from  any  threat. 

The  prisoner's  answer  was  taken  down.     The  solicitor  for  the 

Erosecution  then  asked  for  another  remand,  as  the  next  day  would 
e  the  last  on  which  he  could  go  before  the  grand  jury  at  the 
sessions  which  were  then  in  progress,  for  which  he  could  not  be 
prepared. 

The  prisoner  objected,  and  assigned  a  reason,  and  being  asked 
whether  he  wished  that  to  be  taken  down  as  part  of  his  state- 
ment, he  said  that  he  did,  and  it  was  accordingly  written  down. 
He  was  then  remanded,  and  the  statement  was  not  signed  by  the 
prisoner  or  the  magistrate.  The  prisoner  was  brought  l>efore 
the  magistrate  again  on  the  31st  of  October.  No  new  witnesses 
were  examined,  nor  any  questions  put  for  the  prosecution ;  but  an 
attorney,  by  whom  the  prisoner  was  then  attended,  put  a  few  ques- 
tions to  one  of  the  witnesses  who  had  been  before  examined.  The 
evidence  was  then  read  over,  and  the  witnesses  were  then  resworn. 
The  statement  made  by  the  prisoner  at  the  former  examination  was 
then  read  to  him ;  his  attorney  objected  to  its  being  taken  as  his 
statement,  because  an  addition  had  been  made  to  the  evidence  in 
answer  to  his  questions.  The  magistrate  then  again  asked  the 
prisoner  in  the  terms  prescribed  by  the  statute,  whether  he 
wished  to  make  any  statement,  and  he  declined  doing  so. 

The  prisoner's  counsel  objected  to  the  former  statement  being 
received,  but  I  admitted  it,  reserving  for  the  consideration  of  the 
judges  the  propriety  of  so  doing. 

It  was  then  read  by  the  clerk,  who  took  it  down,  as  follows: — 
"I  shall  say  nothing  here.  I  had  rather  say  it  at  my  trial." 
And  when  a  remand  had  been  asked  for  he  objected  to  it,  and  said, 
"  it  is  my  intention  to  plead  guilty  to  the  charge." 

At  the  close  of  the  case  for  the  prosecution  it  was  objected 
that  there  was  no  evidence  to  show  that  the  prisoner  had  taken 
any  particular  description  of  coin,  and  that  the  jury  could  not, 
with  propriety,   find   him  guilty  of  stealing  either  one  or  the 
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Other  in  the  alternative.    In  order  that  this  question  might  be  con-  Bbo.  v.  Bond. 
sidered  by  the  judges,  I  told  the  jury,  that  if  they  were  satisfied     iJ^^ ^ 
that  the  prisoner  had  stolen  a  sum  of  money  from  his  employers  in   indictment^ 
their  banlkdng-house,  consisting  of  some  of  the  coins  mentioned  in    Evidence-^ 
the  indictment,  although  they  could  not  say  which,  they  should 
find  him  guilty. 

The  jury  found  him  guilty,  and  I  have  now  to  request  the 
opinion  of  the  judges,  first,  whether  the  statement  made  by  the 
prisoner  was  properly  received ;  and,  secondly,  whether  the  direc- 
given  to  the  jury  was  correct.  C.  Cresswell. 

Parry  (for  the  prisoner)  would  argue  the  latter  question  first. 
The  evidence  did  not  support  the  indictment,  for  there  was  nothing 
to  show  what  specific  money  was  stolen.  It  was  always  necessary 
that  articles  alleged  to  have  been  stolen  should  be  accurately  and 
particularly  described,  and  that  the  proof  should  correspond  with 
the  allegation.  This  was  shown  conclusively  by  the  7  &  8  Geo.  4, 
c  29,  s.  48,  which  renders  it,  in  cases  of  embezzlement,  unneces- 
sary to  specify  any  particular  coin.  The  exception  establishes  the 
rule.  That  rule,  as  laid  down  by  1  Kussell  on  Crimes,  107,  was, 
that  the  articles  should  be  described  with  such  certainty  as  would 
enable  a  jury  to  decide  whether  the  chattel  proved  to  have  been 
stolen  was  the  very  same  with  that  upon  which  the  indictment  was 
framed,  as  would  show  judicially  to  the  court  that  it  could  be  the 
subject  matter  of  the  oft'ence  charged,  and  as  would  enable  the  de- 
fendant to  plead  his  acquittal  or  conviction  to  a  subsequent  indict- 
ment relating  to  the  same  chattel.  In  2  Hale,  183,  it  was  said, 
"  Where  several  things  are  stolen,  it  is  necessary  to  state  the 
number ;  therefore,  it  is  not  sufficient  to  say,  felonice  furatus  est 
av€8  et  columbas  out  of  a  dove-cote,  or  young  hawks  out  of  a  nest, 
without  specifying  the  number.  Nor  that  the  prisoner  stole 
twenty  sheep  and  lambs,  because  it  did  not  appear  how  many  of 
the  one  sort  or  how  many  of  the  other." 

Eble,  J. — But,  suppose  he  is  alleged  to  have  stolen  ten  hawks, 
and  he  steals  nine,  he  must  be  convicted.  It  may  be  necessary  to 
state  number,  but  it  need  not  be  proved  as  laid. 

Alderson,  B. — You  must  charge  a  specific  offence.  To  say  he 
stole  doves,  would  be  merely  to  say  he  was  a  dove  stealer. 

Parry. — In  R.  v.  Fry  (R.  &  ft.  482),  the  indictment  alleged 
that  the  prisoner  stole  \0L  in  moneys  numbered,  and  it  was  held 
insufficient.  Some  of  the  pieces  of  which  that  money  consisted 
should  have  been  specified,  and  should  also  have  been  proved.  So 
in  R,  V.  Forsyth  (R.  &  R.  274),  an  indictment,  which  charged  the 
stealing  of  100  articles  of  household  furniture,  was  held  bad. 

Alderson,  B. — The  counsel  for  the  prosecution  will  say  that 
the  jury  have  found  the  prisoner  guilty  of  stealing  something  men- 
tioned in  this  count. 

Wilde,  C.  J. — How  are  the  jury  to  say  "  not  guilty"  upon  this 
count  generally,  when  they  are  quite  clear  he  stole  something  that 
is  contained  in  it? 

Alderson,  B. — ^But  the  question  is,  can  the  prisoner  be  found 
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Bao.g.B<wD.  gailtj  of  stealing  part  unless  the  jury  can  say  which  part,  and  they 
have  virtually  said  they  cannot? 

Parry. — Suppose  the  indictment  charged  a  man  with  stealing  a 
cow  and  a  horse.  The  prosecutor  had  lost  both,  and  it  was  dear 
that  the  prisoner  had  stolen  one,  but  the  jury  could  not  say  which. 

Cresswell,  J. — Or  suppose  that  a  draper's  shop  had  been 
broken  into,  and  property  stolen.  The  prosecutor  could  swear  that 
previously  there  were  either  six  coats  and  five  pairs  of  breeches,  or 
five  coats  and  six  pairs  of  breeches,  he  could  not  tell  which.  Sub- 
sequently there  are  but  five  of  each,  and  it  is  dear  that  either  a 
coat  or  a  pair  of  breeches  has  been  stolen.  Could  there  be  a  con- 
viction under  such  circumstances  ? 

Erle,  J. — It  is  surdy  the  same  crime  whether  he  steals  one  or 
the  other. 

Cresswell,  J. — ^But  the  jury  might  find  him  guilty  upon  that 
part  of  the  indictment  on  which  he  was  really  innocent. 

Erle,  J. — They  might  find  him  guilty  of  the  larceny  mentioned 
in  the  indictment. 

Parry, — ^But  the  chaise  is  not  merely  that  the  prisoner  stole  but 
that  he  stole  certain  coins,  and  there  is  no  specific  proof  of  that 
precise  allegation. 

Alderson,  B. — There  is  a  count  in  murder  on  record,  whidi 
alleged  that  two  blows  were  given  bv  the  prisoner,  and  that  if  the 
deceased  did  not  die  of  the  first  he  died  of  the  second,  and  if  not  of 
the  second,  of  the  first. 

Cresswell,  J. — In  that  case  there  might  be  proof  that  he  com- 
mitted both  acts,  the  only  doubt  being  as  to  which  caused  the  deatL 

Parry. — In  R.  v.  Kettle  (3  Chit.  Crim.  Law),  the  prisoner  was 
indicted  for  stealing  one  bushel  of  oats,  one  bushel  of  chaff,  and  <me 
bushel  of  beans.  The  evidence  was  that  they  were  idl  mixed 
together  when  stolen,  and  it  was  held  not  to  support  the  indict- 
ment. It  should  have  been  described  as  a  certain  mixture,  consist- 
ing of  one  bushel  of  oats,  &c. 

Alderson,  B. — I  doubt  the  propriety  of  that  dedsion.  I  can- 
not help  thinking  that,  if  a  man  steals  wine  and  water,  he  may  be 
charged  with  stealing  wine.  The  above  prindple  would  doubtless 
hold  good,  where  the  mixture  was  such  as  to  produce  a  chemical 
change  in  the  articles. 

Parry. — Suppose  two  men  are  charged  with  murder,  and  it  is 
uncertain  which  of  them  is  guilty,  although  one  of  them  is  deariy 
so.  Such  a  case  really  occurred  at  Maidstone,  and  three  persons 
were  acquitted  of  murder,  although  it  was  pretty  evident  that  one 
was  guilty. 

Alderson,  B. — In  such  a  case  there  could  be  no  doubt  about 
the  propriety  of  an  acquittal.  If  one  man  is  innocent  a  yerdict 
against  all  would  be  palpably  wrong.  Here  the  prisoner  is  con- 
fessedly guilty  of  something  which  the  indictment  contains. 

Parry. — How  could  the  prisoner  plead  autrefois  acquit  or  con- 
vict to  a  second  indictment  for  the  same  offence,  supposing  the 
jury  had  returned  such  a  verdict  as  this  ? 
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Aldebson,  B. — Where   would  be  the  diflSculty  of  pleading  Bso.r.BoKD. 
autrefois  acquit  f     He  has  been  in  jeopardy  with  regard  to  all  that 
the  indictment  contains. 

Erle,  J. — Or  autrefois  convict^  for  the  stealing  is  one  act,  and  of 
that  he  has  been  convicted. 

Parry, — But  the  second  jury  could  not  say  he  has  been  guilty  of 
stealing  any  one  specific  thing. 

Williams,  J. — The  jury  would  have  to  say  whether  it  was  the 
same  specific  offence,  and  that  would  be  the  subject  of  parol 
evidence.  The  prisoner  would  not  be  confined  to  the  record 
alone.  Suppose  the  goods  are  charged  in  the  first  indictment 
to  be  the  property  of  a  person  unknown,  parol  evidence  must  then 
be  adduc^  to  show  that  they  are  the  same  goods  as  are  mentioned 
in  the  second  indictment. 

Parry. —  Suppose  this  conviction  were  held  good,  and  the 
prisoner  should  be  afterwards  indicted  for  stealing  one  of  these 
sovereigns,  how  could  he  plead  autrefois  convict  when,  by  the  very 
terms  of  the  verdict,  the  jury  have  never  said  that  he  was  guilty  of 
stealing  sovereigns  ?  If  he  could  plead  autrefois  acquit^  or  autrefois 
eonvicty  in  the  alternative,  the  difficulty  might  be  got  over,  but  this 
of  course  he  could  not  do. 

Erle,  J. — But  surely  what  may  be  the  particular  chattel  stolen 
has  nothing  to  do  with  the  offence.  The  stealing  is  what  he  is 
chained  with.  Suppose  a  man  steals  a  coat,  and  in  the  pocket  of 
it  there  is  a  pocket-book.  If  he  is  indicted  for  stealing  the  coat 
and  convicted,  could  he  not  afterwards,  if  he  were  indicted  for 
stealing  the  pocket-book,  plead  autrefois  convict;  the  stealing  was 
one  act ;  of  that  he  had  been  convicted,  and  surely  he  could  not  be 
punished  a  second  time  for  the  same  act  of  stealing. 

Parry. — It  is  difficult  to  see  how  he  could  plead  autrefois  acquit 
unless  the  pocket-book  was  included  in  the  first  indictment.  I'er- 
haps  the  difficulty  in  this  case  might  have  been  obviated  by  stating 
the  coins  to  have  been  certain  pieces  of  the  current  coin  of  the 
realm  to  the  jurors  unknown;  but  there  is  no  such  allegation. 
Secondly.  As  to  the  first  point  mentioned  in  the  case.  The  state- 
ment made  by  the  prisoner  was  improperly  received  in  evidence, 
the  caution  required  by  the  11  &  12  Vict.  c.  42,  s.  18,  not  having 
been  given.  It  was  the  duty  of  the  magistrate  to  state,  in  the 
terms  of  this  proviso,  that  the  prisoner  had  nothing  to  hope  or  fear 
from  any  promise  or  threat.  The  proviso  overrides  the  whole 
section. 

Aldebson,  B. — It  is  very  difficult  to  understand  what  the 
Legislature  really  meant,  but  may  it  not  be  this — that  the  second 
proviso  is  merely  meant  to  apply  where  there  has  been  some 
promise  or  threat  held  out  to  the  prisoner,  which  would  render  his 
statement  inadmissible  against  him  ?  But  that  the  effect  of  giving 
him  this  caution  is  to  render  his  statement  evidence  notwithstanding 
such  promise  or  threat. 

Parry. — When  the  prisoner  is  under  charge,  the  magistrate  is 
supposed  to  return  all  that  he  says.     Any  evidence  of  a  statement 
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Beq.  V,  BoHD,  jjy  jjjm  jjQ^  jjj  |.}jg  deposition  would  not  be  received.  Here  the 
statement  in  question  is  not  returned  with  the  deposition.  In  JZ. 
Walter  (7  C.  &  P.  267),  the  prosecutor  stated  that  the  prisoner, 
while  under  examination  before  the  magistrate,  made  a  confeflBum 
of  his  guilt,  and  was  about  to  state  what  that  confession  was,  bat, 
on  referring  to  the  depositions  returned,  it  appeared  that  the 
prisoner  was  there  stated  to  have  said:  ^'I  dedme  to  say  any- 
thing.*^ Lord  Abinger  was  of  opinion  that  the  prosecutor^s  state- 
ment could  not  be  received. 

Alderson,  B. — Here  it  was  taken  down  before  the  ma^strate. 

Parry. — Yes,  but  not  returned. 

Alderson,  B. — At  all  events  there  is  no  return  inconsifltent 
with  it,  as  there  was  in  R.  v.  Walter.  You  may  not  be  entitled  to 
contradict  a  magistrate's  statement,  but  it  does  not  follow  that  yoa 
may  not  give  in  evidence  anything  additional  that  is  con^stent 
widi  it. 

Parry. — Here  the  case  states  that  the  prisoner,  when  asked 
whether  he  wished  to  make  any  statement,  declined  doing  so.  So 
in  R.  V.  Morse  (8  C.  &  P.  605),  Patteson,  J.  said,  in  a  case  where 
three  persons  were  examined  at  the  same  time,  on  the  same  chaige, 
and  each  of  the  prisoners  made  a  statement,  but  the  clerk  had  left 
a  blank  where  either  of  the  prisoners  mentioned  one  of  the  othen, 
*^  I  think  I  ought  not  to  receive  parol  evidence.  I  think  that  the 
rule  ought  not  to  be  extended.  In  the  present  case  the  statement 
professes  to  be  a  complete  account  of  what  took  place,  and  I  am  of 
opinion  that  supplementary  evidence  ought  not  to  be  recrived." 

Alderson,  ^. — In  that  case  of  what  use  would  the  evidence 
have  been  if  it  had  been  admitted.  It  would  merely  have  furnished 
the  names  of  persons  against  whom  the  statement  would  not  have 
been  evidence  at  all. 

Parry. — In  R.  v.  Moore  (llatth.  Digest,  257),  it  was  held  that 
an  incidental  observation  made  by  the  prisoner,  in  the  course  of  his 
examination  before  the  magistrate,  but  which  did  not  form  a  part 
of  the  judicial  inquiry,  so  as  to  make  it  the  duty  of  the  magistrate 
to  take  it  down  in  writing,  and  which  was  not  so  taken  down, 
might  be  given  in  evidence  against  him  at  the  triaL  R.  v. 
Spelsbury  (7  C.  &  P.  187)  was  to  the  same  effect,  but  here  the 
matter  was  most  material  to  the  issue,  and  it  was  clearly  the  doty 
of  the  magistrate  to  take  it  down  and  return  it.  In  R.  v.  Carpenter 
(2  Cox  Grim.  Gas.  229),  it  was  held,  that  such  an  observation  not 
taken  down  by  the  magistrate  was  not  admissible  if  it  related  to 
any  matter  which  formed  part  of  the  judicial  inquiry  then  being 
conducted  before  the  magistrate ;  and  to  the  same  effect  is  iZ.  v. 
WeUer  (2  G.  &  K.  223.) 

Huddleston  for  the  prosecution. — As  to  the  first  point :  the  ri^t 
construction  of  the  new  statute,  looking  to  the  proviso,  is  this:  if 
there  is  any  evidence  that  at  a  previous  time  any  threat  or  promise 
has  been  made  to  the  prisoner,  then  its  effect  must  be  removed 
from  his  mind  by  the  caution  from  the  magistrate,  and  if  after  that  be 
makes  any  statement,  it  is  admissible  against  him ;  but  unless  there 
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has  been  some  such  previous  threat  or  promise,  the  second  caution  Bbo.  «.  Bond. 
need  not  be  given  at  all :  this  construction  is  sustained  by  the  very    xaZIl__ 
wording  of  tne  proviso; — "the  justices  shall  give  him  clearly  to   it^^iu-^ 
understand  that  he  has  nothing  to  hope  from  any  prombe  of    Evidence— 
ttLYOUTy  and  nothing  to  fear  from  anjr  threat  which  may  have     '''^^«^<*<^ 
been  holden  out  to  him.''    But  that  is  not,  after  all,  the  ques- 
tion ;   this  is  an  observation  of  an  interlocutory  character,  and  ad- 
missible without  reference  to  the  statute. 

Cbesswbll,  J. — There  is  one  point  here  which  it  is  necessary 
to  consider.  The  statement  was  made  by  the  prisoner  for  the 
purpose  of  its  being  taken  down,  because,  when  asked,  he  expressly 
said  that  he  wished  it  to  be  taken  as  part  of  his  statement.  It  is 
taken  down,  but  it  is  not  returned  by  the  magistrate  with  the 
depositions.     Can  it  then  be  given  from  any  other  source  ? 

HtMkston. — That  point  does  not  appear  to  be  raised  by  the 
case.  There  is  no  reason  why  it  should  be  returned  by  the 
magistrate,  because,  when  the  depositions  were  completed  at  the 
last  examination,  the  prisoner  repudiates  this  observation ;  but 
sorely  he  cannot  get  nd  of  the  admission  already  made.  A  man 
might  be  chained  with  murder,  and  in  the  midst  of  his  examination 
might  choose  to  say,  ^*  I  am  guilty."  Ought  the  magistrate  to  say, 
**  Wait  until  I  have  read  to  you  the  proviso  in  the  act  of  Parlia- 
ment and  then  I  will  hear  you."  The  prisoner,  on  reflection,  might 
refuse  to  repeat  his  statement,  but  could  it  be  contended  that  it 
would  not  be  evidence?  The  magistrate  is  merely  required  to 
take  down  what  the  prisoner  says  in  answer  to  the  charge,  at  the 
end  of  the  proceedings.  Now  the  statement  here  was  not  so  made. 
It  was  in  reply  to  an  application  for  a  remand. 

Wilde,  C.  J. — Can  it  be  necessary  to  give  as  many  cautions  as 
times  the  prisoner  chooses  to  open  bis  mouth  ? 

Huddlestan. — The  proviso  at  the  end  shows  that  the  act  did  not 
mean  to  interfere  with  any  rule  by  which  the  statements  of  the 
prisoner  were  admissible  before  the  statute.  R.  v.  Harris  (B.  & 
M.  C.  C.  338),  shows  that  parol  evidence  may  be  given  to  add 
to  the  written  examination  of  the  prisoner  taken  by  the  magis- 
trate. That  was  a  case  in  which  three  prisoners  were  charged 
with  8hee|)-stealing.  One  of  them  made  a  statement  with  regard 
to  a  Mr.  Bennett's  sheep,  and  another  statement  with  regard  to  a 
Mr.  Pennell's  The  latter  was  taken  down  by  the  magistrate  but 
not  the  former,  and  yet  evidence  of  the  former  was  allowed  to  be 
given  upon  the  trial  for  stealing  the  sheep  of  Pennell. 

Alderson,  B. — ^Yes,  but  there  the  inquiry  before  the  magistrate 
was  as  to  Pennell's  sheep,  and  it  could  not  be  necessary  for  the 
magistrate  to  take  down  any  thing  that  was  said  about  Bennett's, 
and  if  it  was  not  his  duty  to  take  it  down,  then  its  absence  is 
accounted  for,  and  it  might  be  supplied. 

HuddlestoTu — There  was  no  such  separation  of  the  cases  before 
the  magistrate :  they  were  all  investigated  together. 

Aldebson,  B. — I  have  my  note  of  what  took  place  upon 
the  argument  of  R.  v.  Harris^  and  it  is  clear  from  that  that  there 
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Beo.  v.  Boxd.  were  separate  informations  as  to  Bennett's^  PennelFs  and  Price's 
prosecutions. 

Huddlestoru — At  any  rate  the  prisoners  were  not  called  upon  to 
make  any  statement  until  all  the  depositions  in  all  the  cases  had 
been  taken.  In  Rowland  y.  Ashby  (R.  &  M.  23 1)^  Best,  C.  J.  says, 
^^  My  opinion  is,  that  upon  clear  and  satisfactory  evidence  it  would 
be  admissible  to  prove  something  said  by  the  prisoner  beyond  what 
was  taken  down  by  the  ms^strate.  Leach  v.  Siinpsion  (5  M.  &  W. 
309),  and  Venafra  v.  Johnson  (1  M.  &  B.  316)  are  also  in  point.  In 
R.  V.  Wilkinson  (8  C.  &  P.  662),  the  indictment  was  for  forging 
an  acquittance.  It  appeared  that  there  were  two  examinations 
before  the  magistrate, — one  on  the  10th  of  November,  when  the 
prisoner  made  a  statement ;  the  second  on  the  14th  of  November, 
when  the  depositions  were  completed,  and  the  prisoner  then  said  in 
answer  to  a  question  whether  he  had  anything  to  say,  ^'  I  dechne 
saying  anything."  That  was  returned,  but  the  statement  made  on 
the  former  day  was  not,  but  it  was  held  to  be  admissible,  and 
Parke,  B.  says,  "  let  the  effect  of  the  evidence  be  what  it  may  with 
the  jury,  it  is  clearly  admissible.  What  a  prisoner  says  against 
himself  is  evidence  whether  the  officer  was  right  or  wrong  m  not 
returning  the  statement,  or  furnishing  a  copy  of  it  to  the  prisoner.* 
There  it  seemed  to  be  thought  that  although  the  magistrate  had 
not  done  his  duty,  it  did  not  prevent  the  statement  being 
receivable.  This  would  appear  to  overrule  the  case  of  A  v. 
Walter^  for  the  former  observation  was  as  much  contradicted  by 
the  latter  as  in  that  case.  The  words  in  the  latter  part  of 
the  section  show  that  the  magistrate  may  act  precisely  as  he  did 
before.  The  Legislature  seems  to  say,  "  You  may  avail  yourself 
of  this  act  of  Parliament  or  not,"  with  certain  exceptions  which  do 
not  apply  here,  so  that  the  ruling  on  cases  before  the  act  may  be 
taken  to  decide  this  case,  and  this  being  a  mere  interlocutory  ob- 
servation, R.  V.  Spihhury  (7  C.  &  P.  187),  shows  that  it  is 
evidence.  There,  Coleridge,  J.  says,  "  at  the  close  of  the  case  for 
the  prosecution  the  prisoner  is  asked  if  he  wishes  to  say  anything, 
and  if  he  docs  it  is  taken  down,  and  the  evidence  of  that  statement 
is  the  written  examination ;  but,  if  the  prisoner  says  something 
while  the  witnesses  are  under  examination  that  does  not  stand  on 
the  same  ground."  Even  if  this  statement  is  made  irregularly  and 
taken  informally,  R.  v.  Reed  (M.  &  M.  403),  and  R.  v.  Presshfy 
(6  C.  &  P.  183)^  show  that  it  may  be  received. 

Alderson,  B. — Whether  the  meaning  of  the  second  proviso 
is  such  as  has  been  suggested  or  not,  I  have  no  doubt  that 
when  a  previous  threat  has  been  used,  the  reading  of  that  proviso 
will  render  admissible  any  statement  that  was  made  subsequently 
to  it.  But  may  not  this  view  be  taken  of  the  act, — that  it  is 
under  no  circumstances  more  than  directory,  and  that,  if  not 
resorted  to,  the  deposition  may  still  be  proved  as  before?  The 
act  makes  the  handwriting  of  the  magistrate  conclusive,  if  its 
terms  are  complied  with. 

Huddleston, — And,  if  not  complied  with,  the  same  foimalitieB 
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as  were  before  required  must  be  gone  through.     The  form  of  the  Bso.v.Bo2(d. 
schedule  gives  strength  to  the  interpretation  thus  put  upon  the     rSIIl__ 
18th  section,  for  in  ^ving  the  caution  that  is  to  be  used,  all  allusion   inS^ru— 
to  the  second  proviso  is  omitted.  Evidence^ 

As  to  the  second  point:  No  doubt,  in  the  indictment  it  is  ^^''^'ciice. 
necessary  to  state  the  charge  specificallj,  and  the  reason  assigned 
is,  that  the  court  may  see  that  the  goods  are  the  subject  matter  of 
larceny.  The  indictment  here,  therefore,  is  perfectly  sood,  and 
would  have  been  bad  if  it  had  chared  that  the  denomination  of  the 
coin  was  to  the  jurors  unknown.  J3ut  the  offence  has  nothing  to 
do  with  the  particular  coin  or  chattel  The  offence  is  the  taking. 
But,  however  clear  and  precise  the  indictment  may  be,  the  evidence 
sufficient  to  support  it  may  vary  from  its  terms  in  several  particulars, 
as  in  number,  amount,  &c.  Now  the  jury  say  here  that  ne  is  guilty 
of  the  charge  in  the  indictment,  but  they  cannot  say  specincally 
of  which  portion  of  it.  Take,  for  instance,  the  case  put  of  the  coats 
uid  the  trousers,  the  jury  find  him  guilty  of  stealmg  something, 
but  they  cannot  say  what,  but  whatever  it  is,  it  is  in  the  indictment. 

Cresswell,  J. — It  is  not  the  mere  taking  that  is  the  offence; 
it  is  the  taking  the  coat  or  the  trousers ;  the  same  might  be  said  in 
a  case  of  murder  where  the  prisoner  was  charged  with  naving  killed 
A.  and  B.,  and  the  juiy  were  to  say  he  killed  one,  but  they  could 
not  tell  which.  Murder  is  the  offence  there,  as  stealing  is  the 
offence  here. 

Huddlestone. — There  is  no  difficulty  if  we  look  to  the  reason  of  indictment. 
being  thus  specific  in  the  indictment,  namely,  to  show  that  the 
goods  alleged  to  be  stolen  are  the  subject  of  larceny.  Then,  as  to 
pleading  autrefois  convict  there  would  be  no  difficulty,  for  suppose 
be  is  again  chained  with  stealing  the  coat,  such  a  verdict  as  this 
MTOuld  support  the  plea,  if  it  were  proved  to  be  the  same  taking,  for 
that  is  the  material  averment. 

Cresswell,  J. — But,  after  such  a  verdict  as  this,  if  the  prisoner 
w^ere  indicted  again  for  stealing  one  of  the  articles,  which  would  you 
>lead,  autrefois  convict  or  autrefois  acquit?  because  either  plea 
^ould  be  equally  applicable. 

HuddlesUnu — No ;  autrefois  convict  would  be  the  proper  plea ; 
>ecause,  if  both  articles  were  taken  at  one  time  he  would  have 
>een  convicted  of  such  taking. 

£rl£,  J. — In  all  cases  it  would  be  necessary  to  adduce  parol 
mdence  to  show  that  the  goods  in  the  first  indictment  were  the 
ame  as  those  in  the  second.  Why,  then,  might  not  parol  evidence 
»e  admissible  to  explain  that  the  taking  was  the  same  as  in  the 
ase  of  the  pocket-book  before  mentioned.  Surely,  if  he  were 
adicted  for  stealing  the  pocket-book  which  was  in  the  pocket  of 
he  coat  which  he  had  before  been  convicted  of  stealing,  that 
rould  be  a  defence. 

Alderson,  C. — I  think  that  he  might  be  indicted  again.  Take 
he  case  of  the  coat  and  trousers,  and  suppose  that  the  jury  say  he 
I  guilty  of  stealing  the  coat,  and  not  the  trousers  ;  b  the  taking 
he  same  unless  it  is  the  taking  the  same  thing?    It  seems  to  be 

S2 


240 


CRIMINAL  LAW  CASES. 


Larceny — 

Indictment — 

Evidence — 

Practice. 


Indictment 


Beo.  v.  Bond,  thought  there  is  euch  a  thing  as  an  abstract  taking.  I  do  not  think 
so.     I  think  ^*  taking"  means  taking  something. 

Williams,  J. — Suppose  there  had  been  several  counts  in  the 
indictment,  each  count  containing  a  different  denomination  of  coin, 
could  he  then  have  been  convicted  ? 

Wilde,  C.  J. — There  the  jury  could  not  find  him  guilty  on  any 
one  count.  They  could  not  say  he  stole  something  that  any  spe- 
cific count  contained. 

Alderson,  B. — You  must  be  prepared  to  carry  your  argument 
the  length  of  saying  that  an  indictment  would  be  good,  which  said 
he  stole  a  sovereign,  or  a  half  sovereign,  or  a  crown,  for  that  ia 
what  the  jury  have  found. 

HuddlestoTL — The  certainty  required  in  an  indictment  is  very 
different  from  what  is  required  in  evidence.  See  to  what  absurdi- 
ties the  doctrine  contended  for  on  the  other  side  would  lead.  A 
man  may  have  counted  his  money  a  short  time  before,  and  knows 
the  amount  of  it,  but  does  not  recollect  the  specific  coin.  His 
servant  robs  him,  and  confess  the  crime  generally,  but  because  he 
does  not  mention  the  coin,  he  escapes  with  impunity. 

Alderson,  B. — That  was  the  identical  case  that  the  Embezzle- 
ment Act  was  intended  to  provide  against,  but  it  omitted  to  pro- 
vide for  cases  of  larceny. 

Huddleston. — In  R.  v.  Falkner  (R.  &  R.  481),  the  prisoner  was 
indicted  for  stealing  sixty  pennies,  sixty  halfpennies,  &c.  The  depo- 
sitions charged  him  with  robbing  the  prosecutor  of  copper  money,  not 
saying  what,  and  before  the  magistrate  the  prisoner  made  a  state- 
ment that  he  was  guilty,  and  that  was  proved  at  the  triaL  The 
judges  held  that  the  evidence  was  sufficient  to  support  a  conviction. 

Wilde,  C.  J. — There  is  a  very  short  account  of  that  case ;  and 
I  think  that  the  inference  to  be  drawn  from  it  is  against  you.  The 
main  point  there  was  as  to  the  suflSciency  of  the  confession,  without 
any  further  evidence  of  the  robbery,  and  therefore  it  is  possible 
that  some  evidence  was  adduced  to  show  that  the  prosecutor  had 
either  a  penny  or  a  halfpenny,  though  the  fact  is  not  reported. 
And  if  such  evidence  was  not  given,  it  seems  strange,  if  there  was 
anything  in  the  point,  that  it  should  not  have  been  taken  either  by 
the  counsel  or  the  court. 

Huddleston, — Suppose  a  man  were  indicted  for  murder,  and 
there  were  several  counts,  each  charging  a  different  mode  of  death, 
could  there  be  any  objection  to  a  general  verdict? 

Alderson,  B. — In  the  case  of  R.  v.  Good,  who  was  tried  for 
murder,  the  mode  of  death  was  laid  in  thirty-five  different  ways, 
but  neither  Lord  Denman,  nor  I,  ever  dreamed  that  it  was  not 
necessary  for  the  jury  to  say  on  which  count  they  thought  he  was 
guilty. 

Huddleston, — R,  v.  Grove  (R.  &  M.  447),  although  a  conviction 
for  embezzlement,  is  in  favour  of  the  prosecution  in  this  case. 

Parry  (in  reply). — R.  v.  Chapman  ( 1 C.  &  K.  119),  and  A  v.  Zfoy^ 
Jones  (8  C.  &  P.  288),  would  seem  to  throw  some  doubt  upon  the 
case  of  R,  v.  Grove,  even  if  it  were  applicable  here.     As  to  the 
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]^uestion  respecting  the  depositions,  Rowland  v.  Ashhy  was  the  case  Reo.  ».  Boxd. 
)f  a  deposition  in  bankruptcy,  which  is  quite  different  from  a  _ 

leposition  before  a  magistrate.     By  the  late  act,  the  Legislature   jnd^^iu^ 
seentis  to  have  laid  down  a  general  rule  to  be  observed  in  all  cases,    JCvidence^ 
5ut    whether  that  is  so  or  not,   this  evidence   on   general   and      Pracna'. 
icknowledged  principles  ought  not  to  be  received,  and  Mr.  Phillips, 
n  hia  work  on  Evidence,  p.  83,  seems  to  be  clearly  of  opinion  that 
>arol  evidence  ought  not  to  be  admitted  under  such  circumstances 
IS  these. 

April  27,  1850. 

Alderson,  B.,  now  delivered  judgment. — In  this  case,  argued  Jadgmcntofthe 
jome  time  ago  before  the  Lord  Chief  Justice  Wilde,  my  brother  *^®^'^*- 
Wightman,  my  brother  Erie,  my  brother  Cresswell,  and  myself, 
two  points  were  made  in  the  course  of  the  argument,  and  upon 
the  case  reserved.  Upon  the  first  point,  the  court  has  never  enter- 
tained any  doubt  or  difference.  It  was  as  to  the  admissibility  of  a 
particular  part  of  the  examination  of  the  prisoner  before  the  magis- 
trate. (His  lordship  read  that  portion  of  the  case  in  which  the 
point  was  raised.)  The  question  there  was,  whether  this  examina- 
tion was  capable  of  being  read.  The  court  are  of  opinion  that  it 
dearly  was,  inasmuch  as  all  the  necessary  ingredients  which  the 
modem  statute  requires  had  been  performed  on  the  first  examina- 
tion, and  at  the  time  of  the  trial  it  was  properly  receivable. 
The  evidence  of  what  took  place  at  the  second  examination 
does  not  seem  to  make  any  difference  at  all.  The  other  point 
is  veiy  material,  and  it  is  one  on  which  the  court  has  entertained 
considerable  doubt,  and  upon  which  we  are  not  altogether 
ananimous.  It  was  this: — The  indictment,  as  stated*  charged 
the  prisoner  with  stealing  certain  pieces  of  gold  coin  of  the 
realm  called  sovereigns,  of  the  value  of  one  pound;  then  it 
chained  him  with  stealing  forty  pieces  called  half  sovereigns ;  five 
hundred  pieces  called  crowns ;  five  hundred  pieces  called  florins ; 
one  hundred  pieces  called  shillings ;  and  two  hundred  pieces  called 
sixpences;  so  as  to  go  through,  in  substance,  all  the  possible 
denominations  of  coin  which  could  be  well  suggested  to  have  been 
in  use  at  the  time.  It  was  clear  that  the  party  had  stolen  a  sum 
of  money,  but  the  evidence  was  uncertain  aa  to  whether  that  which 
he  did  steal  consisted  of  a  sum  having  within  it  a  sovereign,  or 
having  within  it  a  half  sovereign,  or  having  within  it  any  one  of 
the  different  coins  mentioned  in  the  indictment;  and  as  it  was 
clear  he  had  stolen  some  or  one  of  them,  it  was  so  left  to  the 
jury  by  my  brother  Cresswell,  for  the  purpose  of  raising  the 
question,  he  having  told  the  jury  that,  if  they  were  satisfied 
the  prisoner  had  stolen  a  sum  of  money  from  the  drawer  in  the 
banking-house,  consisting  of  some  of  the  coins  mentioned  in  the 
indictment,  though  they  were  unable  to  state  which  of  the  parti- 
cular species  mentioned  in  the  indictment  he  had  stolen,  they  were 
to  find  him  guilty  ;  and  the  question  is,  whether  or  not  that  was  a 
proper  direction  to  give  ?  The  majority  of  the  court  are  of  opinion 
that  the  direction  was  improper,  and  that  the  true  rule  upon  which 
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Sec  v.  Boscd.  to  act  is,  that  no  one  can  be  found  guilty  of  sodi  an  offence, 
unless  the  jury  can  definitively  find  him  guilty  of  stealii^  some 


Jm^cbZ^  ^^^  ^^  the  coins  mentioned  in  the  indictment.    For  if  that  were  a 
Efidmet^    good  direction,  it  would  lead  to  this  result,  that  if  the  jury  were 
^'^**"*      to  say,  we  find  he  stole  a  sovereign,  or  a  half  sovereign,  or  a  crown, 
or  a  shilling,  or  a  florin,  or  a  sixpence,  but  we  do  not  know  wUdi, 
the  verdict  would  be  wrong,  because,  if  each  coin  had  been  standing 
separately,  the  jury  must  have  acquitted  him  in  each  particular 
case,   and  so,   consecutively,  have    acquitted  him  of  the  wh(de. 
Therefore,  the  majority  of  the  court  are  of  opinion  that  the  verdict 
must  be  for  the  prisoner,  inasmuch  as  the  jury  cannot  say  that  he 
stole  a  sovereign,  they  cannot  say  he  stole  a  half  sovereign,  or  any 
one  of  the  other  dencmiinations  of  coins  mentioned  in  the  indictment 
It  is  a  great  misfortune  that  it  should  be  so.     Perhaps  it  might  be 
right  for  the  L^slature  to  oonrider  whether  it  snould  not  be 
sufficient  to  state  that  the  party  stole  a  sum  of  money  of  the  current 
coin  of  the  reahn.     But  it  has  not  said  so,  and  as  the  law  now  is, 
we  must  decide  that  nobody  can  be  found  guilty  of  any  larceny 
where  the  things  stolen  are  not  definitely  spedfied  in  tne  indict- 
ment and  proved  by  the  evidence. 
Jodgnwk  of         Erle,  J. — I  regret  that  on  this  occa^on  I  have  felt  it  to  be  my 
^[[j^]^^       duty  to  differ  from  the  rest  of  the  court.   I  was  not  aware  that  the 
judgment  would  be  given   this  Dooming,  therefore   I  have  not 
brought  down  a  written  judgment,  or  prepared  one ;  but  as  the 
prisoner  has  been  in  prison  some  time,  it  was  thought  right  that 
the  judgment  should  be  given  inunediately.     It  appears  to  me  that 
the  conviction  was  right.     It  is  clear  that  the  indictment  is  good 
up<m  the  fiice  of  it,  and  it  is  dear,  on  the  evidence,  and  by  the 
verdict,  that  the  prisoner  was  guilty  of  the  crime  charged  in  the 
indictment.  The  indictment  charges  him  with  stealing  certain  jrieces 
of  the  current  coin  of  this  realm  called  sovereigns,  half  sovereigns, 
crowns,  and  half-crowns,  and  the  verdict  is  that  he  did  steal  some 
pieces  of  the  current  coin  of  this  realm — some  of  those  that  are 
mentioned  in  the  indictment,  but  the  jury  aro  uncertain  wUdi; 
but  it  is  certain   by  the  verdict  that  he  oxnmitted  a  kuroeny: 
whether  he  is  found  guilty  of  stealing  aU,  or  he  is  <Hily  found  gmlty 
of  stealing  one,  he  is  guilty  of  the  crime  mentioned  in  the  indict- 
ment.    I  nave  felt  it  my  duty  to  diffisr  firom  the  rest  of  the  court, 
because  it  appears  to  me,  that  if  the  party  is  entitied  to  an  acquittal 
on  a  verdict  in  this  shape,  it  would  be  a  conceded  pcunt  in  oar  law 
that  a  felony  may  be  committed  and  that  the  roles  of  plea£iig 
woold  prevent  the  admitted  felon  beii^  brought  to  justioe.     Now, 
inasmuch  as  the  rules  of  pleading  in  criminal  and  aril  courts  are 
wholly  subsidiary  to  the  pmnt  of  bringing  the  guilty  to  justio^  it 
seems  to  me  an  absurdity  to  admit  that  there  should  be  m  fdonj 
oxnmitted,  and  that  the  rules  of  pleading  should  prevent  it  fipoo 
bdng proved  against  the  party  chuq^ed  with  it.   Isay  that,  becanee 
it  seems  to  me  that,  if  tms  verdict  is  not  good,  nether  woold  ffie 
indictment  be  good  which  charged  the  [nriscHier  with  stealing  some 
paces  of  the  eorrent  coin  of  ue  realm,  conasting  of  aovere^Dfl^ 
nalf-<«overagn8^  crowns^  florin:?.  $hilliii^  and  dxpenoes^  bot  die 
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jury  are  unable  to  say  which  of  them  he  did  steal.  If  the  verdict  Rbg.  v.  Bono 
in  that  form  is  wrong,  the  indictment  in  that  form  is  wrong;  and 
if  no. indictment  could  be  framed  to  bring  the  felon  to  justice,  the 
Absurdity  would  be  an  admitted  absurdity.  I  am  of  opinion  that 
the  rules  of  pleading  are  to  be  understood  as  subsidiary  to  the 
rights  of  parties,  and  that  this  conviction  was  proper. 

AiiDEBSON,  B. — It  would  be  the  same  if  there  were  several 
counts,  one  charging  a  person  with  committing  a  burglary  in  one 
way,  and  one  charging  him  with  doing  it  in  another.  If  the  mode 
were  not  proved,  you  could  not  find  him  guilty  on  the  first,  or  the 
second,  and  therefore  he  must  be  acquitt^ 


WESTERN  CIRCUIT. 

Cornwall  Spring  Assizes,  1850. 

Bodmifiy  March  29. 

(Before  Mr.  Justice  Erle.) 

Reg.  r.  Hendy.  {a) 


Practice — Demurrer — Depontian — Evidence —  Threatening  letter. 

In  an  indictment  for  felony ^  the  judgment  on  demurrer  isjinal^  and  the 
prisoner  is  not  allowed  to  plead  over. 

Where  the  witness  had  b^  cross-examined  by  the  attorney  for  the 
prisoner y  the  deposition  was  allowed  to  be  read  in  the  absence  of  the 
witness  from  Ulness,  although  no  part  of  the  cross-examincUion  had 
been  tahen  downy  and  only  such  parts  of  the  whole  examination  as  the 
magistrate's  clerk,  deemed  to  be  material. 

The  prisoner  had  sent  to  the  prosecutor  a  letter ^  the  language  of  which 
was  ambiguous : 

HMj  that  the  prosecutor  might  be  ashed  what  appeared  to  him  to  be  the 
meaning  of  the  letter. 

Evidence  is  admissible  to  show  that,  under  the  particular  circumstances^ 
the  words  in  such  a  letter  had  not  their  ordinary  meaning,  but  the 
meaning  imputed  to  them  upon  the  record,  and  therefore  the  witness 
might  be  ashed  whether  he  understood  the  meaning  to  be  that  which 
the  record  imputed. 

THE  prisoner  was  indicted  for  sending  to  William  Thomas  a 
certain  letter,  directed  to  the  said  Wimam  Thomas,  threaten- 
ing to  bum  ot\  destroy  the  houses,  outhouses  and  other  property 
ot  him  the  said  William  Thomas. 

(a)  Reported  by  E.  W.  Cox,  Eaq.,  Barrister-ftt-Law. 
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Reo.  Moody  and  Coleridge  for  the  prosecution. 

••  Slade  and  Collier  for  the  prisoner. 

*  Slade  was  about  to  demur  to  the  indictment,  when 

Demmrer-^  Erle,  J.  said,  he  wished  it  be  known,  before  he  accepted  this 
^^£^^1^^  demurrer,  that  this  subject  had  received  his  most  particular  atten- 
tion, and  his  opinion  agreed  with  the  opinion  of  that  most  eminent 
judge,  the  late  Chief  «iu8tice  of  the  Court  of  Common  Pleas.  He 
considered  that  the  right  of  the  prisoner  to  plead  over  after  judg- 
ment against  him  in  a  case  of  felony  was  unknown  to  the  law.  In 
cases  where  the  life  of  a  prisoner  was  at  stake,  it  had  no  doubt 
been  the  practice  to  allow  a  prisoner  to  plead  over,  but  it  appeared 
to  him  that  at  all  events  when  this  was  not  the  case  it  was  not 
expedient  as  a  matter  of  course  to  allow  a  prisoner  to  plead  over 
after  the  demurrer  had  been  received  and  decided  adversely  to 
him,  and  therefore,  if  the  demurrer  should  be  persevered  with,  and 
he  should  dedde  against  it,  he  should  sentence  the  prisoner,  leavii^ 
him  to  bring  his  writ  of  eiTor.  In  his  opinion  the  proper  cour» 
in  such  cases  was  to  let  the  facts  come  before  the  jury,  and  should 
they  come  to  a  verdict  against  the  prisoner  upon  the  facts,  then  be 
could  move  in  arrest  of  judgment  or  bring  his  writ  of  error.  The 
desire  on  the  part  of  the  judges  is,  that  in  these  courts  justice 
should  be  administered  according  to  the  real  rights  of  the  partie& 
Any  person  demurring  must  stand  or  fall  by  his  act. 

Slade  would  then  withdraw  the  demurrer,  although  in  his  opinion 
the  points  were  substantial,  but  still  they  could  be  brought  forward 
on  a  motion  in  arrest  of  judgment. 

The  trial  then  proceeded. 

It  was  proposed  to  put  in  the  deposition  of  a  witness  who  was 
ill,  and  in  order  to  do  this  the  magistrate's  clerk  was  called,  who 
stated  that  he  had  taken  down  t£e  examination  of  the  witness 
when  before  the  magistrate. 

This  witness  was  cross-examined,  and  he  then  said,  he  had  no 
doubt  that  the  attorney  who  attended  before  the  magistrate  on 
behalf  of  the  accused  had  cross-examined  the  witness.  He  had 
taken  down  everything  the  ma^strate  considered  to  be  material, 
but  he  had  not  taken  down  anything  as  cross-examination. 

Slade  and  Collier  objected  to  the  deposition  being  read,  as  there 
was  no  cross-examination  set  forth  in  it.  If  there  was  a  cross- 
examination  which  was  not  taken  down,  the  deposition  was  inad- 
missible, because  it  did  not  come  within  the  intent  of  the  statute. 

Erle,  J.  said,  he  was  of  opinion  that  the  requisites  of  the  statute 
had  been  complied  with — he  had  no  discretion  but  to  see  that  those 
preliminary  requisites  had  been  established,  and  that  the  witness 
was  examined  before  the  justices  in  the  presence  of  the  accused 
party  ;  that  it  had  been  taken  down  in  writing ;  that  the  accused 
party  had  an  opportunity  of  cross-examination,  and  that  after  that 
examination  had  been  taken  down  the  matter  was  read  over  in 
the  presence  of  the  accused,  and  signed  by  the  justices.  All 
those  requisites  had  been  established  upon  the  present  occasion. 
The  witness  was  examined  in  the  presence  of  the  accused  and  the 
legal  adviser  of  the  accused,  and  they  had  full  opportunity  iocrose- 
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-     imine.      The  examination  had  been  taken   down  and  signed        Beg. 
the  justice,  and  it  had  been  proved  that  the  witness  was  too  ill      uj^py 

t    attend.     He  did  not  think  it  the  duty  of  the  justice  to  take        

down  every  word,  for  then  it  would  be  necessary  to  conduct  the    i>emurrei^-^ 
case  by  question  and  answer.     The  law,  by  way  of  caution,  had   "^^^^^^ 
directed  that  the  examination  should  be  read  over  to  the  accused, 
and  the  magistrate  was  to  certify  that  it  had  been  done. 

The  deposition  was  then  read,  which  went  to  prove  that  the 
letter  had  oeen  put  into  the  post.     The  following  is  the  letter: — 

**  Sir, — This  is  to  inform  you  that  you  are  better  not  let  your 
farm  to  any  of  your  family ;  if  you  do  you  will  sufer  as  before. 
You  know  how  feelt  the  otner  day. 

"  A  Caution  Friend." 

It  was  proposed  to  ask  the  prosecutor  what  he  considered  was 
the  meaning  of  the  letter. 

Slade  objected  to  the  question.  Much  might  depend  on  the 
temperament  of  the  party — whether  he  was  a  courageous  or  timid 
person. 

Eble,  J.  said,  it  appeared  to  him  that  the  answer  to  the  ques- 
tion was  admissible.  The  offence  intended  by  the  statute  was  a 
threat  to  bum  the  premises,  and  that  threat  must  be  in  writing, 
and  the  thing  intended  to  be  prevented  was  the  misery  occasion^ 
to  the  party  who  had  received  the  intimation  that  his  premises 
would  have  the  calamity  of  fire  brought  upon  them.  Unless  the 
law  went  so  far  as  to  make  it  punishable  to  create  that  fear  by  any 
language  the  author  knew  would  create  that  fear,  the  law  would 
be  powerless.  The  very  fact  of  saying  ironically,  '*I  don't  say 
you  are  a  thief,"  could  be  expressed  in  such  a  way  as  to  make 
anybodv  understand  that  the  party  meant  to  make  that  charge ; 
and  although  there  might  be  no  single  word  in  the  letter  which  by 
itself  would  appear  to  mean  so  to  a  stranger,  yet  the  party  receiving 
it  would  perfectly  well  understand  it.  The  jury  must  be  satisfied 
that,  when  he  wrote  those  words — "  You  will  suffer  as  before" — the 
writer  intended  to  create  in  the  mind  of  the  party  receiving  the 
letter,  the  fear  that  his  house  would  be  burnt  down.  Evidence 
might  be  offered  that,  under  the  particular  circumstances,  the  words 
had  not  their  ordinary  meeting,  but  the  meaning  imputed  to  them 
upon  the  record,  and  therefore  the  witness  might  be  asked  whether 
he  understood  the  meaning  to  be  that  which  the  record  imputed. 
The  witness  considered  it  was  a  threat  to  bum  his  property. 
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COURT  OF  CRIMINAL  APPEAL,  DUBLIN. 

June  13,  1850. 

(Before  Pigot,  C.  B.,  Perbik,  J.,  Ball,  J.,  C&ampton,  J., 

and  ToBRENS,  J. 

Reo.  v.  Fitzsimons.  (a) 

Indictment^Stat.  31  Geo.  3,  c.  31. 

An  indictment  for  a  misdemeanor  for  driving  away  cattle^  under  colour 
of  a  civil  biU  decree,  between  sunset  and  sunrise,  against  the  form  of 
the  statute,  S^.,  should  aver  that  the  party  did  so  firaudulentlj. 

AT  a  General  Sessions  of  the  Peace  held  for  the  county  of 
Wexford,  at  Enniscorthy,  on  the  27th  March,  1850,  Richard 
Fitzsimons  was  charged  upon  an  indictment  as  follows: 

County  of  Wexford,  to  wit. — The  jurors,  &c.  present,  that 
Richard  Fitzsimons,  of  Dromffoold,  in  the  county  of  Wexford, 
labourer,  on  the  27th  day  of  IV&rch,  in  the  thirteenth  year  of  the 
reign  of  our  Sovereign  Lady  Victoria,  after  the  hour  of  sunset, 
and  before  the  hour  of  sunrise,  to  wit,  at  the  hour  of  four  of  the 
dock  in  the  forenoon  of  the  said  day,  with  force  and  arms,  at 
Ballybrennan,  in  said  county,  did  take,  seize,  and  drive  away 
certain  cattle,  to  wit,  two  cows,  each  of  the  value  of  5hj  the 
property  of  Matthew  CulriU,  under  colour  of  a  civil  bill  decree, 
agamst  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace,  &c. 

The  said  R.  Fitzsimons  pleaded  Not  guill^ ;  but  after  he  had 
pleaded,  and  had  been  given  in  charge  to  the  jury,  and  not  before, 
it  was  objected,  on  his  part,  to  the  indictment,  which  was  framed 
on  the  statute  31  Greo.  3,  c.  31,  s.  4  (Ir.),  (J)\  that  it  was  bad 
on  the  face  of  it,  inasmuch  as  that  when  cnarsing  that  the 
cattle  mentioned  in  it  were  taken,  seized  and  driven  away  by 
the  said  R.  Fitzsimons,  between  sunset  and  sunrise,  on  the  day 
and  from  the  place  in  the  indictment  set  forth,  under  colour  of  a 
dvil  bill  decree,  it  omitted  to  state  that  the  cattle  were  so  taken, 

(a)  Beported  by  J.  R.  OTlanaoav,  Esq.,  Barrister-at-Law. 

(6)  Hub  sectiao  enacts,  that  if  any  cattle  or  j^ooda  shall  be  taken  and  carried  sway  nadir 
Qoloor  of  any  decree  obtained  upon  anj  dvil  bill,  between  the  hours  of  sonset  and  snnrise,  the 
penoB  so  tddng  shaD  be  gnilty  of  misdemeanoar,  &&;  and  on  anj  indictment  for  this  oflSenei^ 
H  shall  be  sn£Bcient  to  idl^e  generally,  that  the  party  fratidulentUf  and  cootniy  to  the  istcot 
of  this  act,  carried  away  each  cattle  or  goods  between  the  hoars  of  snnsettinf  and  •aarisii& 
dsicribiqg  more  particnlarly  the  dxeamstaooes  of  snch  offmoe. 
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seized  and  carried  away  by  the  said  R.  Fitzsimons,  fraudulently       Bso. 
and  contrary  to  the  intent  of  the  statute.  Firam 

In  reserving  the  case  for  the  judges  in  the  Court  of  Criminal        

Appeal,  Mr.  Wills,  assistant  barrister  for  the  county  of  Wexford,   Indictmmi^ 

before  whom  the  indictment  was  brought,  observed  that  the  statute  ^^  Ceo.3,c.3i. 

referred  to  created  and  made  the  taking  and  carrying  away  cattle 

or  goods  between  sunsetting  and  sunrismg,  under  colour  of  a  civil 

bill  decree,  a  misdemeanor,  and  prescribed  the  punishment  for  it 

absolutely,  and  without  any  qualifications,  or  adverting  to  any 

intent  whatever.     It  was  only  afterwards,  when  professing  and 

intending   to  provide    for    facilitating   the    prosecution   of  the 

offence,  that  the  words  **  fraudulently  and  contrary  to  the  intent 

of  the  statute,"  were  introduced  by  the  Legislature,  and  might  be 

held  to  amount  to  no  more  than  to  be  effectuaUy  in  this  particular 

case  supplied  by  the  words  **  contrary  to  the  form  of  the  statute," 

which  latter  words  are  to  be  found  in  the  indictment,  as  well  as 

the  material  and  important  allegation  that  the  cattle  were  taken, 

seized  and  driven  away  by  the  said  R.  Fitzsimons,  between  sunset 

and  sunrise,  under  colour  of  a  civil  bill  decree. 

The  trial  having  proceeded,  and  the  traverser  being  convicted, 
judgment  was  deferred,  and  the  said  R.  Fitzsimons  liberated  upon  a 
proper  recognizance  of  bail,  to  allow  the  ju^ment  of  the  Court  of 
Criminal  Appeal  to  be  taken  on  the  sufficiency  of  the  indict- 
ment. 

Monahan  (Attorney-General),  with  whom  was  Baldwin,  Q.  C, 
for  the  crown,  admitted  that  this  indictment,  which  was  prepared 
at  the  sessions,  was  not  sustainable  under  the  act  of  Parliament. 

Jackson,  J. — ^What  would  you  consider  it  material  to  insert  ? 

Attorney-General. — That  the  cattle  were  Uken  fraudulently,  and 
contrary  to  the  intent  of  the  statute. 

Cbampton,  J. — An  indictment  at  common  law  should  state 
fully  all  the  particulars,  and  when  the  prosecutor  avails  himself  of 
a  statute,  he  should  have  complied  with  its  provisions.  It  is  quite 
dear  this  indictment  is  bad. 

Attomey^CrenerdL — The  traverser  shall  be  discharged  imme* 
diately. 
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COURT  OF  CRIMINAL  APPEAL,  DUBLIN. 

June  24,  1850. 

(Before  Pigot,  C.  B.,  Pebrin,  J.,  Ball,  J.,  Moore,  J.,  and 

Jacksox,  J.) 

Reg.  v.  Margaret  Byrne,  (a) 

Practice — Jurisdiction — Stat,  9  Geo,  4,  c.  54,  *.  21. 

fVherey  at  the  trial,  a  prisoner  pleaded  guilt i/  to  an  indicttnent  for  larceny^ 
setting  forth  a  previous  conviction^  and  the  judge,  feeling  some  doubt  as 
to  his  power  to  pass  sentence  of  transportation,  reserved  the  case  for 
the  consideration  of  this  court : 

Held,  that  no  qttcstion  having  arisen  on  the  trial,  and  because  the  croum, 
or  the  prisoner,  could  bring  a  writ  of  error  if  a  wrong  sentence  was 
pronounced,  this  court  had  no  jurisdiction  to  entertain  it. 

The  9  Geo.  4,  c.  54,  s,  2\,  providing  the  penalty  of  transportation,  whe» 
a  prisoner  is  convicted  of  felony,  not  punishable  with  death,  after  a 
previous  conviction  for  felony,  is  not  repealed, 

THIS  case  was  reserved  for  the  Court  of  Criminal  Appeal  by 
Ball,  J.,  at  the  Spring  Assizes  for  Wexford,  in  1850,  on  tli^ 
construction  of  the  3rd  section  of  12  Vict.  c.  11,  as  to  whether  it 
was  competent  for  him  to  pass  a  sentence  of  transportation  on  a 
prisoner  convicted  of  larceny  upon  an  indictment  after  a  former 
conviction. 

The  indictment  was  as  follows : — ^ 

County  of  Wexford,  to  wit. — The  jurors,  &c  present,  that  here- 
tofore, to  wit,  at  a  General  Assize  and  General  Graol  Delivery, 
held  at  Wexford,  in  and  for  the  said  county  of  Wexford,  on  the 
2nd  day  of  March,  in  the  ninth  year  of  the  reign  of  our  Sovereign 
Lady  Victoria,  Margaret  Byrne  was  then  and  there  convicted  of 
felony,  and  which  said  conviction  is  still  in  full  force,  strength  and 
effect,  and  not  in  the  least  reversed,  annulled  or  made  void.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  Margaret  Byrne,  late  of,  &c.,  being  so  convicted  of  felony  as 
aforesaid,  afterwards,  &c.     Then  foUows  an  indictment  for  larceny. 

The  prisoner  pleaded  guilty  to  this  indictment,  and  the  learned 
judge  doubted  whether  he  could  pass  sentence  of  transportation. 

By  the  9  Geo.  4,  c  54,  s.  21,  it  is  enacted,  *'  that  if  any  person 
shall  be  convicted  of  any  felony,  not  punishable  with  death,  com- 
mitted after  a  previous  conviction  for  felony,  such  person  shall  be 

(a)  Reported  by  J  B.  OTlakaoah,  Eaq^  Bvnster-aMjiw. 
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liable  to  be  transported  for  any  tenn  not  less  than  seven  years^  or       Bko. 
to  be  imprisoned  for  any  term  not  exceeding  four  years."  g  * 

By  the  9  Geo.  4,  c.  55y  s.  3,  it  is  enacted,  "  that  any  person  con-        — 
victed  of  simple  larceny,  or  of  any  felony  thereby  made  punishable  J^Hsdunion— 
like  simple  larceny  should,  except  in  the  cases  thereinafter  other-  staL'9*Gw^4 
wise  provided  for,  be  liable  to  be  transported  for  seven  years,  or  to    c  64,  *.  21. ' 
be  imprisoned  for  any  term  not  exceeding  two  years." 

By  the  12  Vict.  c.  11,  s.  1,  the  foregoing  enactment  of  the 
9  Geo.  4,  c.  55,  s.  3,  is  repealed,  so  far  as  relates  to  the  transporta- 
tion of  any  such  offender ;  and  it  is  enacted,  that  **  every  such 
offender,  so  convicted,  shall  be  liable  to  be  otherwise  punished  as 
by  the  said  act  of  the  9  Geo.  4,  c.  55y  is  provided."  Tne  3rd  sec- 
tion of  this  act,  12  Vict.  c.  11,  then  provides,  that  "when  any 
person  has  been  twice  convicted  of  any  of  the  offences  punishable 
by  summary  conviction  under  certain  acts  therein  mentioned,  if 
the  person  so  twice  convicted  shall  afterwards  commit  simple 
larceny,  or  any  offence  by  the  said  act  of  the  9  Geo.  4,  c  55,  made 
punishable  like  simple  larceny,  such  offender,  being  convicted 
thereof,  shall  be  liable  to  be  punished  as  if  the  said  act  of  12  Vict, 
ell,  had  not  been  passed." 

On  the  part  of  the  crown  it  was  submitted,  that  the  judge  had 
power  to  transport  the  prisoner,  having  been  previously  convicted; 
that,  notwithstanding  the  12  Vict,  ell,  the  2l8t  section  of  the 
9  Geo.  4,  c  54,  was  still  in  force,  and  unrepealed.  The  question 
of  competency  to  transport  was  then  reserved  for  the  consideration 
of  this  court. 

This  case  having  stood  over  from  a  former  day,  in  order  that 
notice  should  be  given  to  the  prisoner,  that  the  question  whether 
this  was  such  a  case  as  the  court  could  entertain  under  the 
11  ^  12  Vict,  c  78,  might  be  considered; 

No  counsel  appeared  for  the  prisoner. 

Monahan  (^Attorney-General),  with  whom  was  Baldwin,  Q.  C, 
now  submitted,  that  this  was  not  a  case  within  the  statute  regu- 
lating the  Court  of  Criminal  Appeal,  and  that  the  right  to  bring  a 
writ  of  error  was  not  taken  away.  The  sentence,  by  the  2 1st  section 
of  the  act  of  Geo.  4,  was  discretionary  in  the  judge,  to  be  determined 
by  the  circumstances  of  the  case,  and  if  a  wrong  one  was  pronounced, 
it  could  be  set  right ;  but  here  no  sentence  was  pronounced.  The 
object  of  this  court  was  to  provide  for  points  arising  at  the  trial,  as 
when,  the  indictment  being  right,  evidence  was  admitted  erroneously, 
or  other  matters  that  took  place  during  the  trial  which,  not  being  on 
the  record,  did  not  give  a  writ  of  error. 

PiGOT,  C.  B. — In  Re^.  V.  Martin  (3  Cox's  Crim.  Cas.  447),  on 
a  case  reserved  under  this  statute,  the  judges  heard  the  argument 
on  the  points  reserved,  although  they  appeared  on  the  record,  and 
were  held  to  be  in  arrest  of  judgment. 

l[lh^  Attorney-General — The  1st  section  of  this  act,  11  &  12 
Vict.  c.  78,  empowers  the  judge  to  reserve  any  question  of  law 
which  shall  have  arisen  on  the  trial  for  the  consideration  of  this  court. 

Ball,  J. — There  may  be  a  question  whether  this  point  has  arisen 
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Red.       on  the  trials  the  difficulty  not  having  occurred  until  sentence  was 
g  ^'  about  being  pronounced. 

The  Attamey-GeneraL — The  Ist  section  of  the  act  provides  that 

JuritdictUin-^  this  court  shall  have  authority  to  respite  the  judgment  on  convic- 
s^^9*a^A  ^^^  ^^  postpone  the  judgment  until  the  question  reserved  shall  be 
o.64,«.2i/  decided.  The  2nd  section  empowers  the  court  to  order  an  entiy 
on  the  record,  that,  in  the  judgment  of  the  court,  the  party  con- 
victed ought  not  to  be  convicted,  or  to  arrest  the  judgment,  or 
order  judgment  to  be  given  thereon  at  some  other  session.  Now 
in  the  case  in  which  the  judge  postpones  the  sentence,  how  can  thif 
court  direct  judgment  to  be  given  ?  Suppose  this  court  directed 
a  sentence  of  transportation  m  a  case  where,  in  the  opinion  of  the 
judge,  the  punishment  was  inapplicable,  how  could  he  be  ccnnpelled 
to  pronounce  a  wrong  sentence  ? 

Ball,  J. — This  appears  to  have  been  a  casus  omissus  in  the  act 
The  Attorney 'GeneraL — Yes ;  and  perhaps  not  unintentionaUj 
so ;  because,  when  the  objection  appears  upon  the  record,  there  is 
no  reason  why  the  party  should  be  deprived  of  the  writ  of  error. 

PiGOT,  C.  B. — In  this  case  we  thiuK  this  court  has  not  jurisdic- 
tion under  this  act  of  Parliament.  The  act  has  already  received 
the  construction  of  the  Court  of  Criminal  Appeal  in  England,  in 
Bey.  V.  Fairderman  (14  Jurist,  377),  where  it  was  held,  the 
court  had  no  jurisdiction  to  deal  wiUi  judgment  on  demurrer, 
but  left  the  party  to  his  remedy  by  writ  of  error,  and  appeal  to 
the  House  of  Lords.  Now,  questions  have  occasionally  arisen,  as 
to  whether  the  court  will  hear  objections  which  appear  on  the 
record,  as  in  Hey.  v.  fVebb  (3  Cox  Crim.  Cas.  183) ;  and  Reg.  v. 
Martin  (3  Cox's  Crim.  Cas.  447),  and  the  court  in  both  cases  con- 
sidered there  was  jurisdiction ;  but  this  case  is  different;  and 
we  think  that,  unless  an  act  of  Parliament  gives  jurisdiction  ex- 
pressly, 80  as  to  take  away  the  right  to  bring  a  writ  of  error,  we 
ought  not  to  interfere.  This  act  provides,  that  where  any  person 
shall  have  been  convicted  of  any  treason,  felony,  or  misdemeanor, 
before  any  Court  of  Oyer  and  Terminer  or  Gaol  Delivery,  the 
judge  before  whom  the  case  shall  have  been  tried  may,  in  his  dis- 
cretion, reserve  any  question  of  law  which  shall  have  arisen  on 
the  trial  for  the  consideration  of  this  court.  Now,  did  this  matter 
of  difficulty  occur  on  the  trial  ?  Has  this  question  arisen  on  the 
trials  within  the  terms  of  this  act  ?  Certainly  not.  No  judgment 
has  been  pronounced.  What  are  the  circumstances?  Was  there 
a  trial  at  all  ?  The  entire  functions  of  the  judge  and  jury  are  dis- 
charged. All  that  remains  to  be  done  is  for  the  court  to  give  judg- 
ment :  that  is  undisclosed  in  the  mind  of  the  judge,  and  no  question 
arose  on  the  trial.    No  question  could  arise  until  the  judgment  was 

E renounced,  which  would  be  on  the  record,  and  open  to  question 
y  writ  of  error.  We  therefore  do  not  think  that  this  court  has 
jurisdiction,  no  question  having  arisen  on  the  trial.  This  conrt 
could  not  define  the  sentence  which  the  judge  would  be  bound  to 
pronounce ;  as  the  Attorney-General  has  argued  it,  we  cannot  inter- 
fere with  his  jurisdiction  as  to  the  proper  sentence. 
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Ball,  J. — A  single  observation  occurs  to  me ;  it  is,  that  this        Bxo. 
statute  ought  to  receive  a  liberal  construction.     Strictly  speaking,  ^' 

there  is  no  trial  in  a  case  circumstanced  like  the  present,  as  there        -^^ 
IB  no  issue  joined ;  so,  if  the  statute  is  to  be  construed  strictly,  no  Jm-Udictum— 
question  could  be  reserved.     I  do  not  see  why  a  question  may  not  ^^^^^^^^^ 
properly  be  reserved  for  the  consideration  of  this  court  under  such    c.  54,  *.  21.' 
circumstances ;  but,  for  the  reasons  su^ested  by  the  Attomey- 
Greneral,  I  think  this  court  has  not  juris^tion  in  the  present  case. 

PiGOT,  C.  B. — It  is  desirable  to  have  this  question  as  to  the  power 
of  the  judge  to  transport  in  such  cases  as  the  present  set  at  rest 

The  Attorney 'General — The  attention  of  the  clerks  of  the  crown, 
and  of  the  peace,  being  directed  to  this  subject,  will  prevent  any 
doubt  in  future.  There  is  no  question  that  the  offence,  when  the 
indictment,  as  in  the  present  case,  is  for  a  subsequent  felony,  is 
liable  to  the  penalty  of  transportation. 


OXFORD  CIRCUIT. 

Stafford  Spring  Assizes. 

March  15,  1850. 

(Before  Baron  Platt.) 

Reg.  17.  WooLLEY.  (a) 

Embezzlement — Friendly  society — Master  and  servant. 

The  secretary  of  an  unenroUed  friendly  society,  whose  duty  it  is  to  receive 
the  weekly  contributions  of  the  members,  to  enter  them  in  a  book,  and 
hand  over  the  amount  to  the  treasurer,  who  in  his  turn  pays  it  into  a 
bank  in  the  names  of  the  trustees  of  the  society,  may  be  properly 
described  as  the  servant  of  the  trustees  in  an  indictment  charging  him 
with  embezzling  sums  so  received,  and  he  cannot  be  described  as  the 
servant  of  the  treasurer. 

Where,  in  an  indictment  for  embezzlement,  there  is  a  second  count  charging 
another  act  of  embezzlement  within  six  months  from  the  first,  under  the 
act  7  &  8  Geo,  A,  c.  29,  s,  48,  but  alleging  the  money  to  be  the  property 
of  a  different  person  from  that  mentioned  in  the  first  count,  me  words 
connecting  the  second  count  with  the  first  may  be  refected  as  surplusage, 
and  the  second  count  dealt  vnth  as  an  independent  count, 

THE  prisoner,  William  WooUey,  was  indicted  for  embezzlement. 
The   Ist  count  alleged  that  the  said  WiUiam  Woolley,  on 
the  13tb  of  August,  a.d.  1849,  being  then  employed  as  clerk  and 

(a)  Beported  by  J.  E.  Davis,  Esq.,  Barrister-at-Law. 
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Rbo.        servant  to  William  Nichols^  did,  by  virtue  of  hid  sud  empIoTment, 
^'         and  whilst  he  was  so  employed,  receive  into  his  possession  certam 
moneys  specified  in  the  mdictment,  to  the  amount  of  six  shillinsB 


Indictment 


Evidence. 


Embezdement  and  fivcpence,  for  and  in  the  name,  and  on  account  of  the  sud 
—Friendly    William  Nichob,  his  master,  and  the  said  money  then  and  there 
did  embezzle,  &c 

The  2nd  count  alleged  that  the  said  William  Woolley  after- 
wards, and  within  six  calendar  months  from  the  time  of  the  com- 
mitting of  the  said  offence  in  the  1st  count  mentioned,  to  wit,  on 
the  13th  of  August,  A.D.  1849,  bein^  then  employed  as  clerk  and 
servant  to  Edward  Mark  Baker  ana  others,  his  partners,  did,  by 
virtue  of  such  last-mentioned  employment,  whilst  so  employed  as 
last  aforesaid,  receive  into  his  possession  certain  specificxl  moneys 
to  the  amount  of  six  shillings  and  fivepence,  for  and  in  the  name, 
and  on  account  of  the  said  Edward  Mark  Baker  and  others,  his 
partners,  and  the  said  last-mentioned  money  within  six  calendar 
months  did  embezzle,  &c 

It  appeared  in  evidence  that  the  prisoner  was  the  secretary  of 
the  Earl  of  Uxbridge  Lodge  of  Odd  Fellows  at  Burton-npon- 
Trent,  at  an  annual  salary  of  three  pounds,  having  been  appointed 
by  a  vote  of  the  lodge  in  1845.  The  salary  was  paid  out  of  the 
general  funds  of  the  society.  It  was  the  prisoner's  duty  as  secre- 
tary to  attend  at  the  *^  lodge"  on  lodge  nignts,  to  receive  the  con- 
tributions or  payments  due  from  the  several  members,  and  to  enter 
these  contributions,  as  he  received  them,  night  by  night,  in  a  book 
called  the  contribution  book,  and  also  to  signify  such  receipt  by 
affixing  his  signature  to  the  card  kept  by  each  member.  He  had 
then  to  add  up  the  whole  of  the  contributions  so  paid  and  entered, 
and  to  pay  the  amount  to  William  Nichols,  the  treasurer,  who  in 
his  turn  paid  it  into  a  bank  in  the  names  of  the  trustees  of  the  lodge, 
five  in  number,  of  whom  Edward  Mark  Baker  was  one. 

In  the  month  of  November,  1848,  it  was  discovered  that  several 
members  had  paid  their  contributions,  and  that  there  was  no  entry 
of  the  payments  by  them.  With  regard  to  the  six  shillings  and 
fivepence  in  question,  it  appeared  that  one  Samuel  Knight,  a  mem- 
ber of  the  lodge,  lived  in  Birmingham,  but  requested  his  relations 
in  Burton-up(m-Trent  to  pay  his  contributions;  that  his  sister 
went  on  a  lodge-night  to  the  public-house,  where  the  lodge  met; 
that  the  prisoner  came  down  from  the  lodge-room,  and  she  asked 
him  how  much  lier  brother  owed ;  that  he  went  up  to  the  lodge- 
room,  and  then  came  down  and  said  it  was  ten  shillings  and  five- 
pence,  and  received  ten  shillings  and  sixpence  from  her.  She  asked 
for  a  card.  He  said  he  had  none.  She  then  required  a  receipt, 
and  he  went  up  and  brought  back  the  penny  change,  and  a  receipt 
for  the  ten  shillings  and  fivepence.  It  was  proved  that,  on  that 
night,  there  was  in  reality  only  six  shillings  and  fivepence  due  from 
Knight,  and  that  the  prisoner  made  no  entry  whatever  of  the 
receipt  of  either  the  ten  shillings  and  fivepence,  or  the  six  shillings 
and  fivepence — either  on  that  niglit  or  any  subsequent  occasioDf 
until  November,  when  the  books  were  taken  from  him,  and  he  was 
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remoyed  from  office  by  a  vote  of  the  lodge.    The  rules  of  the  lodge        Rbo. 
had  not  been  enrolled.  •• 

At  the  close  of  the  case  for  the  prosecution,  Woollet. 

Vduffhany  for  the  prisoner,  submitted  that  the  indictment  was  Embeadement 
not  sustained  by  the  evidence.     The  first  count  alleged  that  the    — ^Wead/y 
prisoner  was  servant  to  one  William  Nichols.     No  such  relation-       •^'^^y- 
ship  of  master  and  servant  was  shown  by  the  evidence  to  exist 
On  the  contrary,  the  evidence  showed  that  the  prisoner  acted  as 
secretary  to  the  society:   he  was  paid  by  the  society,  and  was 
suspended  by  the  society.     It  was  true  that,  by  one  of  the  regula- 
tions of  the  lodge,  the  money  received  by  the  secretary  was  to  be 
paid  to  Nichols  as  treasurer,  but  he  was  merely  the  conduit  pipe 
of  the  money,  there  was  no  evidence  of  the  rights  of  a  master 
having  been  exercised  by  Nichols,  either  as  to  the  appointment, 
duties  or  dismissal  of  the  prisoner. 

Platt,  B. — ^I  am  with  you  as  to  the  first  count ;  but  what  do 
you  say  to  the  second  count  ? 

VauffhcnL — The  2nd  count  alleges  that  the  prisoner,  within 
BIX  months  from  the  committal  of  the  oifence  mentioned  in  the  first 
count,  being  employed  as  clerk  and  servant  to  Edward  Mark  Baker 
and  others,  embezzled  certain  moneys  received  on  account  of  the 
said  Edward  Mark  Baker  and  others.  The  statute  7  &  8  Geo.  4, 
c  29,  8.  48,  which  empowered  the  addition  of  the  second  charge, 
applied  only  to  the  case  of  an  embezzlement  of  the  moneys  of  the 
same  master  as  in  the  1st  count.  The  language  of  the  act  is, 
^'  that  it  shall  be  lawful  to  charge  in  the  indictment,  and  proceed 
against  the  offender  for  any  number  of  distinct  acts  of  embezzle- 
ment, not  exceeding  three,  which  may  have  been  committed  by  him 
against  the  same  master  within  the  space  of  six  calendar  months 
From  the  first  to  the  last  of  such  acts.  It  should  have  been  alleged 
in  the  indictment,  therefore,  that  the  moneys  in  the  2nd  count 
were  the  moneys  of  the  same  count  mentioned  in  the  1st  count. 

Meteyard  (with  whom  were  Huddleston  and  P.  M^Mahon)  for  the 
prosecution.  The  words  "  within  six  months,"  &c,  may  be  con- 
sidered as  struck  out  of  the  count,  and  regarded  as  surplusage. 

Platt,  B. — I  was  going  to  say  that  those  words  may  be  struck 
out.  I  am  of  opinion  it  is  a  good  count  without  those  words.  The 
case  must  go  to  the  jury  on  the  2nd  count,  as  if  the  1st  count 
were  not  in  the  indictment. 

Vaughan  then  submitted  that  there  was  no  evidence  on  the 
2nd  count  that  the  prisoner  was  servant  to  Edward  Mark  Baker 
and  others.  It  must  be  shown  that  the  prisoner  was  expressly 
appointed  by  Edward  Mark  Baker  and  otliers,  of  whom  the 
prisoner  himself  is  one.  [Platt,  B. — You  say  the  word  "  others*' 
includes  the  prisoner.]  Yes.  If  the  indictment  is  intended  to 
mean  Edward  Mark  Baker  and  all  other  members  of  the  society, 
the  prisoner  is  included.  If  not  meant  to  include  the  prisoner, 
then  there  is  no  evidence  of  an  appointment  by  Edward  Mark  Baker 
md  any  others,  excluding  the  prisoner.  Now  there  was  no  evidence 
of  any  appointment   or  dismissal    by    either    of   these    parties. 

VOL.    IV.  t 
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Rbo. 

WOOLLET. 

EmbezzIemeiU 

— Friendljf 

iociety. 


[Platt,  B. — Who  might  call  upon  the  prisoner  to  account?]  The 
society  only,  including  himself.] 

Meteyard  and  P.  SPMakon.— The  prisoner,  if  not  servant  of 
the  treasurer,  was  servant  of  the  trustees  of  the  lodge.  The 
moneys  paid  to  the  treasurer  were  to  be  reinvested  in  the  names 
of  trustees :  whatever  money  had  been  received  was  received  on 
account  of  the  trustees.  [Platt,  B. — It  is  very  difficult  to  dis- 
tinguish this  case  from  that  of  a  cashier  of  a  banL]  JTie  King  v. 
Hall  (1  Moo.  C.  C.  474),  is  all  fours  with  this  case.  It  was  there 
held,  that  a  member  of,  and  secretary  to,  a  society,  who  fraudu- 
lently withheld  money  received  firom  a  member  to  be  paid  over  to 
the  trustees,  was  guilty  of  embezzlement,  and  properly  described 
as  the  derk  and  servant  of  the  trustees,  and  that  the  money  was 
properly  stated  as  their  property,  although  the  money  ought,  in  the 
ordmary  course,  to  have  been  received  by  the  steward;  and 
although  the  articles  of  the  society  were  not  enrolled.  Even 
assuming  that  the  prisoner,  being  himself  one  of  the  members,  was 
included  in  the  word  *^  others,"  that  point  was  taken  in  a  cat* 
before  Mr.  Justice  Erie  at  the  last  Monmouth  Assizes,  (b)  and 
that  learned  judge  i*uled  that  he  should  consider  the  prisoner 
included  or  excluded  in  the  word  "  others,"  as  the  justice  of  the 
case  might  require.  E^.  v.  Miller  (2  Moo.  C.  C.  349)  was  also 
referred  to. 

Vaughariy  in  reply. — There  are  several  cases  relating  to  asastant 
dverseers  where  a  somewhat  contrary  doctrine  to  The  King  v.  Hall 
has  prevailed ;  and  in  the  case  of  Reg.  v.  Waite  (2  Cox  Crim.  Cas. 
245),  it  was  held,  that  a  clerk  and  member  of  a  friendly  society, 
who  stated  that  he  could  put  out  the  money  of  the  society  to 
advantage,  and  with  the  consent  of  the  members  drew  it  out  of 
the  bank  where  it  was  invested,  and  appropriated  it  to  his  own 
use,  was  not  a  clerk  or  servant  of  the  society,  but  a  part  owner  of 
the  money,  and  therefore  could  not  be  indicted  for  embezzlement 
or  larceny. 

Platt,  B. — That  case  does  not  apply.  Mr.  Justice  Coleridge 
there  says,  '^  upon  the  facts,  as  stated  by  the  prosecution,  I  think 
this  indictment  cannot  be  maintained.  The  prisoner  was  trustee 
for  the  whole  club :  he  received  the  money  with  the  consent  of  the 
club  for  the  purpose  of  investing  it.  He  was  part  owner,  and 
could  not  be  guilty  of  stealing  his  own  property ;  and  the  charge 
of  embezzlement  cannot  be  sustained,  because  clearly  he  was 
neither  the  clerk  nor  servant  of  the  club,  under  the  circumstances, 
nor  did  he  receive  the  money  as  such,  but  as  a  partner,  and  there- 
fore as  an  owner."  That  is  a  very  different  case  from  the  present, 
where  it  is  clear  the  money  was  received  by  the  prisoner  in  his 
capacity  of  secretary.  After  the  decision  in  Rex  v.  Hall,  I  cannot 
withdraw  this  case  from  the  jury.  I  should  be  unwilling  to  let 
any  objection  of  this  kind,  which  shuts  out  the  merits  of  the  case, 
prevail.     The  objections  must  be  overruled. 

Vaughan  then  addressed  the  jury. 

Verdict  y  Not  guilty* 

(6)  S«^  Reg.  ▼.  TurhervHU,  ante,  p.  13. 
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OXFORD  CIRCUIT. 

Staffordshire  Spring  Assizes. 
March  17, 1850. 
(Before  Mr.  Justice  Pattesok.) 
Reg.  v.  WooLLEY.(a) 

Embezzlement — Master  and  servant — Indictment — Capacity  of  clerk  and 
servant — ConstrttcHon  of  the  statute  1  SfS  Geo,  4,  c,  29,  *.  47. 

WherCy  by  the  rules  of  certain  unenroUed  friendly  societies,  the  members 
of  one  lodge  were  at  liberty  to  pay  their  contributions  to  another  lodge, 
if  more  convenient  to  them  so  to  do: 

Held,  that  in  an  indictment  against  the  secretary  of  a  lodge  for  embezzling 
moneys  received  from  a  member  of  another  lodge,  the  moneys  may  be 
laid  as  the  property  of,  and  the  prisoner  may  be  alleged  to  be  clerk 
and  servant  to,  the  trustees  of  his  lodge,  to  whose  account  all  moneys 
received  by  him  ought  to  be  paid,  although  the  trustees,  in  their  turn, 
would,  in  this  instance,  have  to  account  to  the  other  lodge  for  the 
particular  sum  received  on  its  behalf 

The  secretary  of  an  unenroUed  friendly  society,  who  is  paid  a  yearly 
salary  cut  of  its  funds,  is  properly  described  in  the  indictment  as  clerk 
and  servant  to  the  trustees,  and  it  would  be  incorrect  to  designate  him 
as  employed  in  the  capacity  of  clerk  and  servant.  The  latter  descrip- 
tion only  applies,  where  the  prisoner  is  employed  on  temporary 
occasions,  and  does  not  usually  fill  the  situation  of  clerk  or  servant, 

THE  prisoner  was  indicted  for  embezzlement.  The  indictment  lndictm«t. 
contained  six  counts.  The  1st  count  charged  that  the  prisoner, 
on  the  25th  of  September,  1849,  being  employed  as  clerk  and 
servant  to  Edward  Mark  Baker  and  others,  did,  by  virtue  of  his 
said  employment,  and  whilst  he  was  so  employed,  receive  into  his  pos- 
session certain  money,  to  the  amount  of  one  shiUing,  for  and  in  the 
name  and  on  account  of  the  said  Edward  Mark  Barker  and  others, 
and  the  said  money  then  and  there  did  embezzle,  &c. 

The  2nd  and  3rd  counts  alleged  similar  acts  of  embezzlement, 
within  six  calendar  months  from  the  time  of  conunitting  the  offence 
in  the  1st  count. 

The  4th,  5th,  and  6th  counts  alleged  the  moneys  to  be  re- 
ceived on  account  of,  and  the  prisoner  to  be  the  clerk  and  servant 
to,  one  William  Nichols. 

The  facts  proved  in  support  of  the  prosecution  showed  that  the 
prisoner  was  the  secretary  to  the  Earl  of  Uxbridge  Lodge  of  Odd 

(a)  Reported  bv  J.  E.  Davis,  Esq.,  Barrister- at- Law. 
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Reo.        Fellows,  at  Burton-upon-Trent.     This  lodge  was  a  lodge  within  the 
"•  Manchester  Unity,   and,  according  to  the  general  rules  of  the 

^^^^'     lodges,  a  member  of  any  lodge  within  the  Manchester  Unity  could 
Embezzlement  pay  his  Contributions  to  any  other  lodge  within  the  unity,  if  more 
--if«ter^  convenient  to  him  to  do  so.     Joseph  Rastall,  a  member  of  the 
7#Tg2o.4,  Byron  Lodge  of  Odd  Fellows  at  Nottingham,  within  the  Man- 
c.  29,  *.  47.    Chester  Unity,  removed,  in  1847,  from  Nottingham  to  Burton-upon- 
Trent,  when  it  became  convenient  to  him  to  avail  himself  of  the 
above  regulation  by  paying  his  contribution  of  one  shilling  a  fort- 
night to  the  Earl  ot  Uxbridge  Lod^e.     He  accordingly  attended 
the  latter  lodge  on  lodge-nights,  and  paid  his  contribution  to  the 

Erisoner,  whose  duty  it  was  to  attend  the  lodge,  receive  the  contri- 
utions  of  members,  and  enter  the  payment  on  a  card,  which  each 
member  kept  and  produced  to  the  secretary  from  time  to  time.  A 
book  was  also  kept,  called  the  contribution  book,  in  which  it  was 
the  prisoner's  duty,  as  secretary,  to  enter  the  contributions  of  all 
members  as  he  received  them  night  by  night,  and  then  to  add  them 
up  in  the  book  and  pay  the  total  amount  received  to  William 
NichoUs,  the  treasurer  of  the  Earl  of  Uxbridge  Lodge  for  the  time 
being.  It  was  also  the  prisoner's  duty  to  enter  this  total  amount 
in  the  cash  ledger.  Nichols,  the  treasurer,  paid  all  money  he  re- 
ceived into  a  bank  in  the  names  of  the  trustees,  of  whom  there  were 
five,  of  the  Earl  of  Uxbridge  Lodge.  Edward  Mark  Baker  was 
one  of  the  trustees.  The  prisoner  was  appointed,  by  a  vote  of  the 
Evidence.  lodge,  the  paid  secretary  ot  the  lodge  in  1845,  at  a  yearly  salary  of 
3i  as  permanent  secretary. 

Joseph  Rastall  proved  that,  on  the  25th  of  September,  1848,  he 
attended  the  lodge-meeting,  and  there  paid  the  prisoner  ihe  sum  of 
one  shilling,  which  he,  Rastall,  was  indebted  to  the  Byron  Lodge. 
The  prisoner  marked  the  witness's  card,  and  wrote  his  initials  at  the 
foot.  Another  shilling  was  paid  to  the  prisoner  on  the  next  fort- 
nightly meeting,  viz.,  the  9th  of  October,  in  the  same  manner;  and 
a  third  shilling,  under  similar  circumstances,  on  the  6th  of  Novem- 
ber, the  prisoner  on  these  occasions  also  marking  and  signing  the 
member's  card. 

It  was  then  proved,  by  the  evidence  of  Nichols,  the  treasurer, 
and  of  Baker,  one  of  the  trustees,  and  the  production  of  the  books 
that  the  prisoner  had  not  made  any  entry  in  the  contribution  lKX>k 
of  the  receipt  of  any  money  from  Rastall  on  these  nights;  tliat  on 
each  occasion  he  had  added  up  the  sums  purporting  to  have  been 
then  received  by  liim,  and  inserted  a  corresponding  sum  in  the  ca.*h 
ledger,  and  paid  these  sums  into  the  bank.  On  neither  occasion  diJ 
the  amount  include  RastalFs  contribution.  It  was  for  the  embezzle- 
ment of  these  sums  that  the  prisoner  was  indicted. 

At  the  close  of  the  case  for  the  prosecution,  Vaughan  objected  that 
there  was  no  evidence  of  the  relationship  of  master  and  servant 
between  the  prisoner  and  Baker.  [Patteson,  J.- — The  tlu-ee  kit 
counts  are  not  made  out  The  evidence  is,  that  the  prisoner  wai 
servant,  not  to  the  secretary,  but  to  the  trustees.]  Then,  as  to  the 
first  set  of  counts,  the  prisoner  was  not  servant  to  Edward  Mark 
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Baker  and  others,  in  respect  of  the  moneys  received  from  RastalJ.        Rbo. 
The  evidence  was,  that  the  one  shilling  was  due  to,  and  received  by,     woollky 
the  prisoner  for  the  Byron  Lodge  at  Nottingham.  

Patteson,  J. — I  think  not.     The  prisoner  received  the  money  ^mbezzlemetu 
as  clerk  and  servant  to  the  trustees  of  the  Earl  of  Uxbridge  Lodge,  andw^au-^ 
at  Burton-upon-Trent,  who,  in  their  turn,  would  account  for  it  to  7  #  8  Gto.A, 
the  Byron  Lodge,  at  Nottingham.     The  contribution  from  Kastall    <^-  29,  *.  47. 
appears  to  have  been  received  and  payable  in  the  same  way  as  a 
contribution  from  the  ordinary  members  of  the  Burton  Lodge.    It 
appears,  or  ought  to  do  so,  equally  with  those  sums,  in  the  contri- 
bution book.  The  money  is  received  and  carried,  in  the  first  instance, 
to  the  use  of  the  trustees  of  the  Uxbridge  Lodge. 

Vaiighan  then  objected  that  it  was  not  proved  that  the  prisoner 
was  a  clerk  or  servant.  The  statute  referred  to  clerks  and  servants, 
ind  to  persons  employed  in  the  capacity  of  a  clerk  or  servant 
Upon  the  evidence,  and  as  it  stood,  the  prisoner  was  not  a  clerk  or 
servant,  but  was  a  person  employed  in  the  capacity  of  a  clerk  or 
servant.  In  Miller's  case  (2  Moo.  C.  C.  249),  the  indictment 
charged  the  prisoner  with  embezzling  the  moneys  of  trustees  of  a 
rriendly  society,  and  it  was  there  alleged  that  the  prisoner  was  in  the 
capacity  of  a  clerk  and  servant.  So  ought  it  to  have  been  in  the 
present  case. 

Meteyard  (with  whom  were  Huddlestan  and  P.  M^Mahon)  for  the 
prosecution,  cited  Rex  v.  Hall  (1  Moo.  C.  C.  474),  where,  under 
similar  circumstances,  the  secretary  was  described  as  the  clerk 
md  servant  of  the  trustees  of  the  friendly  society.  The  present 
indictment  was  framed  on  that  case. 

Patteson,  J. — HalTs  case  appears  to  be  precisely  in  point.(A) 
[  think  the  more  accurate  way  is  to  describe  a  person  in  the  situa- 
tion of  the  prisoner  as  clerk  and  servant.  In  the  capacity  of  clerk 
ind  servant  only  applies  where  the  prisoner  is  employed  on 
;emi)orary  occasions,  and  does  not  usually  fill  that  situation. 

Vaughan  then  addressed  the  jury  for  the  prisoner. 

Verdicty  Not  guilty. 

(6)  See  this  case  cited,  anU,  p.  251. 
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OXFORD  CIRCUIT. 


Staffordshire  Spring  Assizes. 


March  15,  1850. 

(Before  Baron  Platt.) 

Reg.  v.  Ellis,  (a) 


iDdictmeiiL 


ErideDoe. 


Forgery — Warrant  for  the  payment  of  money — Bequest  for  the  tlelivery 

of  goods — Extrinsic  evidence, 

A  document  in  the  following  form^  ^^  W,  Trim^  2s,^  is  neither  a  warrant 
for  the  payment  of  money y  nor  a  request  for  the  delivery  cf  goodSj 
within  theW  Geo.  4^1  Will,  4,  c.  66,  ss,  3,  10,  and  cannot  be  shoim 
to  be  SO  by  parol  evidence.  An  indictmentj  therefore^  for  forging  a 
warrant  for  the  payment  of  money ^  and  {in  another  count)  for  forging 
a  request  for  the  delivery  of  goods,  cannot  be  supported  by  proving  a 
forgery  cfan  instrument  in  the  above  terms,  and  by  showing  that  tke 
bearer,  on  presenting  it  at  a  shop,  would,  by  the  course  of  deaUng 
between  *^  fr.  Trim'*  and  the  shopkeeper,  be  entitled  to  receive  goods  to 
the  amount  of  two  shillings, 

THE  indictment  contained  four  counts.  The  1st  count  charged 
the  prisoner  with  having  forged  a  certain  warrant  for  the 
payment  of  money  (to  wit)  for  the  payment  of  two  shillings^  with 
intent  to  defraud  Thomas  Hoof  and  others.  In  the  2nd  count, 
the  instrument  was  described  as  a  request  for  the  delivery  of  goods 
to  the  amount  and  of  the  value  of  two  shillings.  In  the  3rd  and 
4th  counts,  the  prisoner  was  charged  with  uttering  the  instru- 
ment as  described  in  the  1st  and  2nd  counts  respectively. 

The  prosecutors  in  this  case  were  Messrs.  Hoof  and  HiU,  nul- 
way  contractors.  Their  manager,  William  Trim,  by  their  direc- 
tion issued  notes  or  tickets  to  the  workmen,  which,  on  being  pre- 
sented at  a  shop,  kept  by  one  Moses  Hughes,  at  Horsely  Fields, 
Wolverhampton,  entitled  the  holder  (by  an  agreement  made 
between  Messrs.  Hoof  and  Hill,  and  Hughes  the  shopkeeper)  to 
receive  goods  to  the  amount  mentioned  in  the  ticket,  varying  frofD 
two  shimngs  down  to  threepence  and  twopence.     These  tickets 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barrisler-at-Law. 
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were  given  to  the  workmen  in  lieu  of  wages  in  money.    They  were        Kk*.. 
printed,  and  in  the  following  form : —  v. 

Forgery — 
Warrxuit  or 
W.    TRIM.  reqmsL 


2s. 
No. 


It  was  proved  that  the  prisoner  went  to  a  printer  in  Wolver- 
hampton, and,  producing  one  of  these  tickets,  requested  to  have  fifty 
printed  exactly  like  that.  The  printer  executed  the  order,  and  the 
prisoner  paid  4^.  for  the  cards,  observing  that  he  should  want  a 
great  quantity  of  them.  In  consequence  of  the  printer  having 
conmiunicatea  with  the  police  before  he  executed  the  order,  the 
prisoner  was  taken  into  custody  immediately  after  he  left  the 
printing-office  with  the  cards.  The  forged  tictets,  therefore,  were 
never  actually  uttered  by  him.  At  the  close  of  the  case  for  the 
prosecution, 

SpooneTj  for  the  prisoner,  submitted  that  the  facts  did  not  bear 
out  the  charge  laid.  The  ticket  was  neither  a  warrant  for  the 
payment  of  money,  nor  a  request  for  the  delivery  of  goods. 
[Platt,  B. — It  is  clearly  not  an  order  for  the  payment  of 
money.  The  only  question  is,  whether  it  is  a  request  for  the 
delivery  of  goods.J 

Rupert  KettUy  ror  the  prosecution. — The  evidence  shows  that,  by 
the  arrangement  between  the  prosecutors  and  the  shopkeeper,  the 
latter,  on  the  production  of  a  ticket  in  this  form,  supplies  ffoods 
to  the  bearer  to  whatever  amount  is  expressed  on  it.  It  is  an 
authority  to  him  to  deliver  those  goods.  It  is  not  necessary  that 
the  document  should,  within  the  four  comers  of  it,  appear  to  be  a^ 
request  for  the  delivery  of  goods.  It  may  be  shown  to  be  so  by 
extrinsic  evidence — that  has  been  done  here.     [Platt,  B. — It  is 

i'ost  like  a  turnpike  ticket.  Why  not  call  this  a  promissory  note  ? 
[t  would  be  just  as  reasonable  to  say  that,  by  parol  evidence,  you 
will  show  that  this  is  a  promissory  note,  as  to  say  you  may  show  it 
to  be  a  request  for  the  delivery  of  goods.]  Adopting  the  illustra- 
tion suggested^  of  a  turnpike  ticket,  if  Messrs.  Hoof  and  Hill  were 
accustomed  to  pay  in  turnpike  tickets,  and  the  prisoner  was  aware 
of  the  fact,  ana  forged  or  uttered  one  with  a  fraudulent  intent,  he 
would  be  liable  on  a  similar  indictment  to  the  present  There 
were  several  cases  showing  that  a  request,  to  be  within  the  statute 
(11  Geo.  4,  c.  66,  s.  10),  need  not  be  signed  or  addressed  to  any 
person.  R.  v.  CuUen  (1  Moo.  C.  C.  300) ;  Reg.  v.  Thomas  (2  Moo. 
C.  C.  16);  Reg.  v.Pulbrook{9  C.  &  P.  37.) 

Spoaner^  in  reply. — It  is  true  that  a  request  need  not  be 
ngned  by,  or  directed  to,  any  particular  individual,  but  neverthe- 
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Reo.       lees  there  must  be  something  on  the  face  of  the  document  to  gire 
^  ^'         it  the  colour  of  a  request.    In  this  case,  supposing  the  ticket  was 

signed  and  addressed,  there  would  be  nothing  to  show  how  it  was 

Forgenf       intended  to  operate.     If  any  inference  at  all  could  be  drawn  as  to 
H  omMt  or    j^  eflfect,  from  the  mere  characters  impressed  on  it,  it  would  be 
that  2s.  in  money  was  to  be  paid  to  the  bearer,  but  the  evidence 
showed  that  it  operated  in  a  very  different  way. 

Platt,  B. — I  am  of  opinion  that  the  document  should  show  on 
the  face  of  it  that  it  is  a  request,  and  that  you  cannot  by  parol  make 
a  thing  a  request,  if  it  does  not,  on  the  face  of  it,  bear  that  con- 
struction ;  but  I  will  consult  Mr.  Justice  Patteson. 
His  lordship  then  retired,  and  on  his  return,  said, 
^  I  have  discussed  this  case  with  my  brother  Patteson,  and  he 
entirely  agrees  with  me  that  this  is  neither  a  warrant  for  the  p^- 
ment  of  money,  nor  a  request  for  the  delivery  of  goods.  Toe 
prisoner  must  be,  therefore,  acquitted." 

Verdict^  Not  guilty. 


OXFORD  CmCUIT. 

Staffordshire  Spring  Assizes. 

March  18,  1849. 

(Before  Mr.  Justice  Patteson.) 

Beg.  v.  Arundel  and  Smith,  (a) 

Evidence — Competency  of  one  prisoner  cu  a  wUneu  for  another'^  Sf  7 

Fictc.  85. 

A  prisoner^  who  pleads  guiUy  is  a  competent  witness  on  behalf  of  another 
prisoner  indicted  jointly  tnth  him.  Hie  proviso  intheSSf7  VtcL  c  85, 
declaring  that  the  provisions  of  that  act  shall  not  render  competentamf 
party  to  any  suity  action  or  proceeding  indiviilualty  named  in  the  record, 
relates  ordy  to  civil  proceedings. 

THE  prisoners  were  jointlj  indicted  for  robbery.     Arundel 
pleaded  guilty. 
The  prisoner,  Smith,  was  then  put  on  his  trial 
On  the  doee  of  the  case  for  the  prosecution,  the  prisoner,  who 

(a)  Bcportod  bj  J.  £.  Daym,  Eaq.^  Barrutar-at-LAW. 
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iTftS  undefended  by  counsel,  requested  that  the  prisoner,  Arundel,        Beo. 
who  was  in  the  dock,  might  be  called  as  a  witness  on  his  behalf,  to     a^  *'    ^ 

prove  that  he.  Smith,  was  not  present  at  the  time  of  the  robbery.  

2>«,  for  the  prosecution,  submitted  that  Arundel  was  not  a  com-    Evidence^ 
petent  witness  for  Smith  on  this  indictment,  to  which  he  himself  ^^'^^^j^ 
was  a  party.     The  proviso  in  Lord  Denman's  Act,  6  &  7  Vict,  ^^^w^iiv -Act 
c  85,  8.  1,  declared  that  that  act  *^  shall  not  render  competent  any 
party  to  any  suit,  action  or  proceeding  individually  named  in  the 
record."     The  statute,  in  a  previous  part  of  the  section,  enacted 
"  that  no  person  offered  as  a  witness  shall  hereafter  be  excluded  by 
reason  of  incapacity  from  crime  or  interest  from  giving  evidence 
either  in  person  or  by  deposition,  according  to  the  practice  of  the 
court,  on  the  trial  of  any  issue  joined,  or  of  any  matter  or  question, 
or  on  any  inquiry  arising  in  any  suit,  action  or  proceeding,  civil  or 
criminal,  in  any  court,  or  before  any  judge,  jury,  sheri^  coroner, 
magistrate,  officer,  or  person  having,  by  law  or  by  consent  of  par- 
ties, authority  to  hear,  receive,  and  examine  evidence ;  but  that 
every  person  so  offered  may  and  shall  be  admitted  to  give  evidence 
on  oath  or  solemn  affirmation,  &c.,  notwithstanding  that  such  per- 
son may  or  shall  have  an  interest  in  the  matter  in  question,  or  in 
the  event  of  the  trial  of  any  issue,  matter,  question  or  inquiry,  or  of 
the  suit,  action,  or  proceeding  in  which  he  is  offered  as  a  witness 
may  have  been  previously  convicted  of  any  crime  or  offence."  This 
part  of  the  statute  had  express  reference  to  criminal  proceedings, 
and  there  being  no  words  to  confine  the  operation  of  the  proviso^ 
it  must  be  taken  to  be  co-extensive  with  the  enabling  part 

Patteson,  J. — I  think  the  proviso  relates  only  to  civil  pro- 
ceedings, and  that  a  man  who  has  pleaded  guilty  may  be  a  witness 
for  another  prisoner  tried  on  the  same  indictment. 

Verdict^  Not  guiUy. 


f . 


262  CRIMINAL  LAW  CASES. 


OXFORD  CmCUIT. 

Shbopshire  Spring  Assizes. 

March  21,  1850. 
(Before  Mr.  Justice  Pattbson.) 

Reg.  r.  Newton,  (a) 

Practice — Cross-examination. 

A  witness  ecmnot  be  asked  on  cross-examination  whetker^  when  ke  wu 
examined  be/ore  the  magistrate,  he  recoUeeted  such  and  such  a  particiikr 
facL 

THE  prisoner  was  indicted  for  murder. 
On  the  cross-examination  of  a  witness  for  the  proeecution, 

Huddleston  asked  him  whether,  when  he  was  examined  before 
the  magistrate,  he  recollected  such  and  such  a  particular  hd? 

Fatteson,  J. — I  cannot  allow  that  question  to  be  put. 

Huddkston  stated  that  the  question  had  been  allowed  by  the  late 
Mr.  Justice  Coltman  to  be  put  to  this  witness  on  the  occasioQ  of 
the  first  trial  of  the  prisoner. 

Patteson,  J.  said  he  had  a  great  respect  for  the  opinion  of  Mr 
Justice  Coltman,  but  the  question  was  evidently  an  evasion  and 
an  attempt,  by  a  side-wind,  to  get  a  contradiction  between  the 
testimony  of  the  witness  in  the  box,  and  his  statement  before  tbe 
magistrate,  without  putting  in  the  deposition.  This  was  dearlj 
irregular,  and  could  not  be  permitted. 

Tne  question  was  then  withdrawn,  and  the  cross-examinatioD  df 
the  witness  proceeded. 

The  prisoner  was  acquitted. 

PhiUimore  and  Best  for  the  prosecution. 

Huddleston  and  R.  Kettle  for  the  prisoner. 

(a)  Reported  bj  J.  E.  Davis,  Esq.,  Barrister-at-Law. 
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OXFORD  CIRCUIT. 

H£B£FORD8HIR£    SPRING   AsSIZES. 

March  26,  1850. 

(Before  Mr.  Justice  Patteson.) 

Reg.  v.  Horne.  (a) 

IndictmetU — Felony — Statute  5    Geo.  4,  c.  84 — Returning  from  trans- 
portation— Form  of  certificate  of  conviction. 

The  offence  of  returning  from  transportation  before  the  expiration  of  a 
sentence  is  made  a  felony  by  the  stat.  5  Geo,  4,  c,  84,  s,  22.  In  an 
indictment  for  that  offence  it  is  necessary  to  aver  that  the  prisoner  was 
feloniously  at  large  before  the  expiration  of  his  sentence,  and  an  indict- 
ment omitting  the  word  "feloniously"  is  bad. 

Under  section  24  of  the  above  statute,  which  makes  a  certificate  of  the 
conviction  (omitting  the  formal  part  of  the  record,)  evidence,  a  certifi- 
cate stating  that  *'  at  the  General  Quarter  Sessions  of  the  Peace  of 
our  Lady  the  Qjueen,  holden  at  M,,  in  and  for  the  county  of  K,,  on, 
Sfc.y  J,  H,,  late  of,  Sfc,  was  in  due  form  of  law  tried  and  convicted 
on  a  certain  indictment  against  him,  for^^  S^c,  is  sufficient,  without 
any  more  formed  caption, 

THE  prisoner  was  indicted  for  returning  from  transportation 
before  the  expiration  of  his  sentence. 

The  indictment  was  in  the  foUowing  form  :— 

Herefordshire,  to  wit. — The  jurors,  &c,  upon  their  oath,  present  indictment 
that  at  the  General  Quarter  Sessions  of  the  Peace  of  our  Lady  the 
Queen,  holden  at  Maidstone,  in  and  for  the  county  of  Kent,  on  the 
15th  day  of  October,  in  the  third  year  of  the  reign  of  her  present 
Majesty  Queen  Victoria,  John  Home,  then  late  of  the  parish  of 
Hadlow,  in  the  county  aforesaid,  labourer,  was  in  due  form  of  law 
tried  and  convicted  on  a  certain  indictment  against  him  for  felo- 
niously breaking  and  entering  the  dwelling-house  of  Thomas 
Peacock,  on  the  23rd  day  of  September,  in  the  third  year  of  the 
reign  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
stealing  in  the  said  dwelling-house  two  gowns  of  the  value  of,  &c., 
of  the  goods  and  chattels  of  the  said  Thomas  Peacock,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity,  and 
was  thereupon  ordered  and  adjudged  to  be  transported  beyond  the 

(a)  Rqiortod  bj  J.  E.  Davis,  Esq.,  Barrister-at-Law. 
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seas  for  the  term  of  ten  years,  pursuant  to  the  statutes  in  that 
behalf  provided. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  irirther 

Jfetuming  from  prcsenty  that  the  said  John  Home,  late  of  the  parish  of  Boss,  in 

'7i!!S^"  ^^^  county  of  Hereford,  labourer,  afterwards,  to  wit,  on  the  19lh 

Evidence,      day  of  June,  a.d.  1847,  with  force  and  arms  at  the  parish  of  Boss 

aforesaid,  in  the  county  of  Hereford  aforesaid,  was  at  lai^e  without 

any  lawful   excuse   within   Her  Majesty's  dominions  before  the 

expiration  of  the  term  for  which  he  had  been  so  ordered  to  be 

transported  as  aforesaid,  against  the  form  of  the  statute  in  such 

case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 

Queen,  her  crown  and  dignity. 

Valentine  Brown,  an  officer  of  the  gaol  at  Maidstone,  produced, 
on  the  part  of  the  prosecution,  a  certificate  of  the  conviction  of  the 
prisoner  at  the  Quarter  Sessions  for  Kent,  held  at  Maidstone  in 
October,  1839,  and  proved  that  the  signature  was  that  of  Jklr. 
Wildes,  the  deputy  clerk  of  the  peace  for  Kent.  The  certificate 
was  then  read  as  follows : — 

*^  Kent. — These  are  to  certify  that  at  the  General  Quarter  Ses- 
sions of  the  Peace  of  our  Lady  the  Queen,  holden  at  Maidstone, 
in  and  for  the  county  of  Kent,  on  the  15th  day  of  October,  in  the 
third  year  of  the  reign  of  her  present  Majesty  Queen  Victoria, 
John  Home,  late  of  the  parish  of  Hadlow,  in  the  county  aforesaid, 
labourer,  was  in  due  form  of  law  tried  and  convicted  on  a  certain 
indictment  against  him  for  feloniously  breaking  and  entering  the 
dwelling-house  of  Thomas  Peacock,  on  the  23rd  day  of  September, 
in  the  tnird  year  of  the  reign  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  stealing  in  the  said  awelling-house  two 
gowns,  &C.,  of  the  goods  and  chattels  of  the  said  Thomas  Peacock, 
against  the  form  oi  the  statute,  &c,  and  against  the  peace,  &&, 
and  was  thereupon  ordered  and  adjudged  to  be  transported  beyond 
the  seas  for  the  term  of  ten  years,  pursuant  to  the  statutes  in  that 
behalf  provided.  Dated  the  14th  dav  of  March^  1850. — J.  H. 
Wildes,  Deputy  Clerk  of  the  Peace  for  Kent." 

W.  IL  Coohey  for  the  prisoner,  objected  to  the  sufficiency  of  this 
certificate  as  proof  of  the  conviction.  The  5  Geo.  4,  c.  84,  which 
was  the  statute  under  which  the  prisoner  was  indicted,  enacted 
(sect  24),  "  that  the  clerk  of  the  court  or  other  officer  having  the 
custody  of  the  records  of  the  court  where  such  sentence  or  order 
of  transportation  or  banishment  shall  have  been  passed  or  made, 
shall,  at  the  request  of  any  person  on  His  Majesty's  behalf,  make 
out  and  give  a  certificate  in  writing,  signed  by  him,  containing  the 
effect  and  substance  only  (omitting  the  formal  part,)  of  every 
indictment  and  conviction  of  such  offender,  and  of  the  sentence  or 
order  for  his  or  her  transportation  or  banishment,  which  certificate 
shall  be  sufficient  evidence  of  the  conviction  or  sentence  or  order 
for  the  transportation  or  banishment  of  such  offender ;  and  every 
such  certificate,  if  made  by  the  clerk  or  officer  of  any  court  in 
Great  Britain,  shall  be  received  in  evidence  upon  proof  of  the 
signature  and  official  character  of  the  person  signing  the  same," 
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&C.     This  was  the  section  under  which  the  prosecution  sought  to        Beo. 
Doake  the  certificate  just  read  suiGcient  proof  of  the  conviction,       „  ^' 

but  he  submitted  that,  although  the  more  formal  part  of  the  original        

indictment  and  record  was  rendered  unnecessary  to  be  set  out,  it  R«twmmgfrom 
(ras  nevertheless  necessary  that  the  certificate  should  show  upon  ^'yJJ^^!!!!^' 
the  face  of  it  that  the  court  was  properly  constituted,  and  that  the     Evidence, 
sentence  passed  upon  the  prisoner  was  consequently  a  legal  one. 
rhat  did  not  appear  here.     The  caption  merely  stated  that,  at  the 
Quarter  Sessions  of  the  Peace,  holden  at  Maidstone,  on  such  a  day, 
John  Home  was  convicted,  &c. 

Patteson,  J.  inquired  from  the  officer  of  the  court  as  to  the 
p^eneral  practice,  and  on  being  informed  that  this  certificate  was 
drawn  up  in  the  usual  form,  held  that  it  was  sufficient,  and  over- 
ruled the  objection. 

Evidence  was  then  given  of  the  identity  of  the  prisoner  with  the 
person  mentioned  in  the  certificate. 

Cooke^  submitted  that  tlie  indictment  was  insufficient,  as  it  did 
not  allege  that  the  prisoner  was  feloniously  at  large  before  the 
expiration  of  his  sentence.  It  stated  that  the  prisoner,  "  on  the 
1 9th  day  of  June,  &c.  was  at  large  without  any  lawful  excuse 
within  Her  Majesty's  dominions,  before  the  expiration  of  the  term 
for  which  he  had  been  so  ordered  to  be  transported  as  aforesaid." 
rhe  prisoner  was  indicted  for  felony,  and  the  indictment  should 
liave  averred  that  he  was  feloniously  at  large,  &c. 

Powelly  for  the  prosecution,  in  support  of  the  indictment. — The 
indictment  charged  the  offi^nce,  against  which  the  statute  5  Geo.  4, 
3.  82,  provided,  in  the  very  words  of  that  statute.  It  was  therefore 
unnecessary  to  allege  that  the  offence  had  been  committed  felo- 
niously. The  case  differed  from  most  statutable  felonies  in  this, 
that  statutes  relating  to  such  offences  declared  specifically  that 
whoever  committed  them  should  be  "  guilty  of  felony,"  whereas 
there  was  no  such  provision  in  the  statute  5  Geo.  4,  c.  84,  Sec- 
tion 22  enacted,  that  if  any  offender  under  sentence  of  transpor- 
tation, "shall  be  afterwards  at  large  within  any  part  of  his 
Majesty's  dominions,  without  some  lawful  cause,  before  the  expi- 
ration of  the  term  for  which  such  offender  shall  have  been  sen- 
tenced or  ordered  to  be  transported,  &c.,  every  such  offender  so 
being  at  large,  being  thereof  lawfully  convicted,  shall  suffer  death 
as  in  cases  of  felony ^  without  benefit  of  clergy."  Now  it  was 
by  no  means  clear,  that  because  the  punishment  was  to  be  the 
same  *^as  in  cases  of  felony,"  the  Legislature  meant  to  decree  that 
the  offence  of  returning  from  transportation  should  be  a  felony. 

Cookey  in  reply,  urged  that  the  language  of  the  statute,  declaring 
that  the  offender  should  "  suffer  death  as  a  felon,"  made  the  offence 
a  felony. 

Patteson,  J. — I  am  clearly  of  opinion  that  the  statute,  in 
enacting  that  parties  so  offending  should  "  suffer  death  as  in  cases 
of  felony,"  made  tlie  offence  a  felony.  There  were  certain  words 
of  the  act  which  had,  for  a  long  period,  been  held  necessary  in 
indictments.     In  felonies  the  word  "feloniously"  was  requisite. 
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Rso.        It  had  not  been  inserted  in  this  case  as  it  ought  to  have  been,  and 

HoMs        being  omitted,  the  indictment  was  demurrable.     The  prisoner  may 

Rehtmmfffram  ^vkYe  leave  to  withdraw  his  plea  of  not  guilty,  and  demur. 

transportaium-     Powell,  suggested  that  if  his  lordship  entertained  any  doubts  on 

^*J^^fc«a""  *^®  point,  the  more  convenient  course  would  be  to  reserve  it  for 

the  decision  of  the  Court  of  Criminal  AppeaL 

Patteson,  tl. — I  have  so  strong  an  opinion  on  the  point,  that 
I  am  not  inclined  to  reserve  the  question,  as  such  a  course  mi^t 
be  drawn  into  a  precedent,  and  encourage  the  introduction  of  great 
vagueness  and  uncertainty  in  pleading. 

7%«  prisoner  was  discharyeiL 

[The  omission  of  the  word  **  feloniously  **  in  this  case,  wms  a  clerical  error  of  the  eDgroan^ 
clerk  in  the  indictment  office,  as  it  was  inserted  in  the  precedent  laid  before  him. — J.  E.  D.] 
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Monmouthshire  Spring  Assizes. 

April,  1850. 

(Before  Baron  Platt.) 

Reg.  v.  Frowen  and  others,  (a) 

Indictment — Burglary — Guardians  of  union — Constrtiction  of  sUMt 

54-6  Will.  4,  c.  69,  s.  7—  Venue. 

In  an  indictment  for  burglary  in  the  tporkhouse  of  a  poor  law  union,  the 
workhouse,  being  under  the  provisions  of  the  stat  SSfS  WilL  4,  c.  69,  *.  7, 
may  be  described  as  the  dwelling-house  of  the  guardians  of  the  poor  of 
that  union, 

Semble,  that  the  workhouse  cannot  be  described  as  the  dwelUng^house  <if 
the  master  of  the  workhouse. 

The  indictment  alleged  that  J.  F.,  late  of  the  parish  of  P^  in  the  county 
ofM.,  with  force  and  arms,  at  t/ie  parish  aforesaid,  in  the  county  afort' 
said,  the  dwelling-house  of  the  guardians  of  the  poor  of  the  P.  Union, 
there  situate,  feloniously  did  break  and  enter. 

Held,  a  sufficient  description  of  the  situation  of  the  workhouse,  the  words 
"  there  situate,"  referring  not  to  the  union,  but  to  the  parish  brfore 
mentioned. 

THE  prisoners  were  indicted  for  burglary.    The  indictment  con- 
tained two  counts.     The  1st  count  was  as  follows: — 
"  Monmouthshire  to  wit. — The  jurors  for  our  Lady  the  Queen, 
upon  their  oath,  present,  that  John  Frowen,  late  of  the  pansb  of 

(a)  Reported  bj  J.  £.  Davis,  Esq.,  BaiTutar-at-L«w. 
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Pontypool,  in  the  county  of  Monmouth,  labourer ;  George  Frowen, 
late  of  the  same  parish,  labourer;   John   Tadfield,  late  of,  &c., 
labourer;  and  Jenuma  Hawkins,  late  of,  &c.,  labourer,  on  the  20th     ^»^win. 
day  of  January,  a.d.  1850,  about  the  hour  of  eleven  in  the  night    Burglary-- 
of  the  same  day,  with  force  and  arms,  at  the  parish  aforesaid,  in   indictment— 
the  county  aforesaid,  the  dwelling-house  of  the  guardians  of  the    jy^^^^ 
Pontypool  Union,  there  situate,  feloniously  did  break  and  enter, 
with  intent  the  goods  and  chattels  of  the  said  guardians,  in  the 
said  dwelling-house,   then    and    there    being,    then  and   there 
feloniously  and  burglariously  to  steal,  take  and  carry  away,  and 
then  and  there,  in  the  said  dwelling-house,  ten  pounds  of  flour,  of 
the  value  of  5s.;  fifty  pounds  of  mutton,  of  the  value  of  18^.,  &c., 
&c,  of  the  goods  and  chattels  of  the  said  guardians,  in  the  said 
dwelling-house,   then  and  there    being  found,    then   and  there 
feloniously  and  burglariously   did    steal,   take  and  carry  away 
against  the  peace,"  &c. 

The  2nd  count  described  the  house  as  the  dwelling  of  Thomas 
Perkins,  and  the  goods  stolen  as  his. 

On  the  part  of  the  prosecution,  a  burglary  in  the  workhouse  of 
the  Pontypool  Union  was  proved  to  have  been  perpetrated  on  the 
night  of  the  day  mentioned  in  the  indictment,  and  various  pro- 
perties, which  had  been  provided  for  the  use  of  the  poor,  stolen 
therefrom.  Thomas  Perkins  was  the  master  of  the  worKhouse,  and 
resided  in  it.  The  guardians  never  actually  occupied  it  beyond 
occasionally  meeting  within  its  walls. 

Other  evidence  having  been  given  to  connect  the  prisoners  with 
the  felony, 

P.  APMahon,  at  the  close  of  the  case  for  the  prosecution,  submitted, 
that  as  to  the  2nd  count,  which  laid  the  workhouse  to  be  the 
dwelling-house  of  Perkins,  and  the  goods  to  be  his  goods,  there 
was  no  evidence  to  go  before  the  jury.  There  were  many  cases 
deciding  that  when  a  ministerial  officer  of  a  public  body  occupied 
a  house,  the  property  of  the  public  body,  it  could  not  be  described 
as  his  dwelling-house.  Thus,  where  apartments  are  assigned  to  any 
person  in  a  royal  palace,  a  burglary  committed  in  them  must  be  laid 
to  have  been  committed  in  the  mansion  of  the  Queen:  (R.  v. 
fVilUamSy  1  Hale,  522.)  So,  also,  where  apartments  in  the  house  of 
a  corporation  are  appropriated  as  lodgings  for  servants  of  the 
corporation,  a  burglary  committed  in  them  must  be  laid  to  have 
been  committed  in  the  dwelling-house  of  the  corporation :  (jB.  v. 
Pickety  2  East  P.  C.  501.)  The  same  rule  applies  in  all  other 
cases  where  the  occupier  has  the  use  merely,  and  no  interest  in  the 
apartments  he  occupies:  (Archbold*s  Grim.  Pleading,  citing  1 
Hawk.  c.  38,  s.  26.) 

Platt,  B. — The  goods  stolen  were  clearly,  for  the  purposes  of 
this  indictment,  the  goods  of  Perkins,  and  are  well  described  as  his. 
But  there  appears  to  be  some  foundation  for  the  objection  as 
to  the  description  of  the  dwelling-house;  but  what  objection  is 
there  to  the  1st  count,  describing  the  house  as  the  dwelling-house 
of  the  guardians  ? 
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P.  APMahofu — The  first  count  is  not  supported,  because  the  house 
has  never  in  fact  been  the  dwelling-house  of  the  guaidiana.  Bj 
the  5  &  6  WilL  4,  c.  69,  s.  7,  the  guardians  of  the  poor  of  eveiy 
union  are  made  a  corporation,  and,  as  such  corporation,  are  em- 
powered to  accept,  take  and  hold  for  the  benefit  of  the  union,  any 
buildings,  lands  or  hereditaments,  goods,  effects  or  other  property; 
and  by  that  name  to  bring  actions,  to  prefer  indictments,  &c.,  mi 
in  every  such  action  or  indictment  relating  to  such  property  it  is 
sufficient  to  lay  or  state  the  property  to  I^  that  of  the  guardians 
of  the union.      The  act  vested  the  parish  property  in  the 


guardians,  and  authorized  them  as  such  owners  to  sue  and  prosecute. 
The  act  does  not  say  that  the  law  will  adopt  a  fiction,  by  calling 
a  workhouse  the  dwelling-house  of  the  guardians,  which,  in  fact, 
it  is  not.  It  may  be  and  is  their  house,  but  it  cannot  be  called 
their  dwelling-house  without  a  falsehood.  Without  the  statute, 
that  is  to  say,  at  common  law,  it  is  clear  the  property  could  not  be 
laid  in  the  guardians.  Does  the  statute,  then,  make  the  workhooae 
the  dwelling-house  of  the  guardians  ?  [Platt,  B. — How  would 
you  frame  an  indictment  for  burglary  in  a  workhouse  ?  You  say 
it  cannot  be  described  as  the  dwelling-house  of  the  actual  occupier, 
nor  of  the  guardians.]  It  might  have  been  laid  as  a  dwelling- 
house  the  property  of  the  guardians,  and  in  the  occupation  of  so 
and  sa 

Platt,  B. — I  must  overrule  the  objection.  The  statute  enacts 
that,  in  every  indictment  relating  to  the  union  property,  it  shall  be 
sufficient  to  lay  the  property  as  that  of  the  guardians.  In  this 
case  it  is  laid  as  their  dwelling-house,  and  I  think  correctly  so  laid. 

P.  M^MaUon  then  objected  that  the  venue  was  not  laid  m  the  in- 
dictment with  sufficient  certainty.  This  was  a  local  offence, 
requiring  a  venue  to  be  laid  in  respect  of  the  house  broken  inta 
The  house  was  not,  he  submitted,  stated  to  be  in  any  parish.  The 
indictment  charged  that  John  Frowen  and  others,  of  the  parish  of 
Pontypool,in  the  county  of  Monmouth,  labourer,  on,  &c,  with  force 
and  arms,  at  the  parish  aforesaid,  in  the  county  afores^d,  the 
dwelling-house  of  the  guardians  of  the  poor  of  Pontypool  Union, 
there  situate,  feloniously  did  break  and  enter.  Now,  a  union  con- 
sisted of  several  parishes,  and  as  the  words  "  tJiere  situate  "  must  be 
taken  to  refer  to  the  last  antecedent,  the  indictment  must  be  read 
as  merely  averring  that  the  house  was  situated  in  the  Pontypool 
Union,  a  description  that  would  be  clearly  insufficient. 

Platt,  B. — I  am  clearly  of  opinion  that  there  is  nothing  in  the 
objection.  The  words  "  there  situate  '*  does  not  refer  to  the  union, 
but  to  the  parish  before  mentioned. 

Tlie  prisoners  were  ultimately  convicted. 

Barrett  for  the  prosecution. 

I\  J\PMaIion  for  the  prisoner. 
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OXFORD  CIRCUIT. 

GLOuCESTERsniRE  Spring  Assizes. 

April  6,  1850. 

(Before  Mr.  Baron  Platt.) 

Reg.  r.  Barnet.  (a) 

Practice — Cross-examination — Depositions  before  a  coroner. 

There  is  no  distinction  between  depositions  before  a  coroner  and  be/ore  a 
magistrate  with  reference  to  the  modes  of  cross-examination  upon  them. 
A  witness  cannot  therefore  be  asked  o?i  cross-examination  as  to  what 
he  said  before  the  coroner.  But  the  deposition  may  be  ptU  into  the 
witnesses  hands  to  read  over  to  himself  and  refresh  his  memory. 

'I^HE  prisoner  was  indicted  for  murder.     On  cross-examination 
A      of  Caroline  Gregory,  the  principal  witness  for  the  prosecu- 
tion^ 

Symands  asked  her  whether  she  had  stated  a  particular  fact  when 
she  was  examined  before  the  coroner  at  the  inquest? 

CfreaveSy  Q.C.,  objected  that  the  witness  could  not  be  asked  as  to 
what  she  said  before  the  coroner,  as  that  would  appear  by  her  depo- 
sition in  writing. 

Si/monds  submitted  that  there  was  a  distinction  between  depo- 
sitions taken  before  a  magistrate  and  depositions  taken  by  a  coroner 
on  an  inquest.  The  rules  framed  by  the  judges  on  the  passing  of 
the  Prisoners'  Counsel  Act,  regulating  the  mode  of  examination 
and  cross-examination  on  depositions,  were  confined  to  depositions 
before  the  committing  magistrate. 

Platt,  B.,  said  he  was  of  opinion  the  question  could  not  be  put, 
but  he  would  consult  Mr.  Justice  Patteson,  who  was  sitting  in  the 
Nisi  Prius  Court  upon  the  point.  His  lordship  accordingly  retired 
for  that  purpose,  and  on  nis  return  said,  "  1  have  consulted  my 
brother  Patteson  on  this  question,  and  we  have  discussed  it,  and 
he  thinks  that  the  view  I  take  of  it  is  correct,  and  that  there  is  no 
distinction  whatever  between  depositions  before  a  coroner  and 
depositions  before  a  magistrate.  We  think  that  you  may  place  in 
a  witness's  hands  anything  which  he  has  written  or  signed  to 
refresh  his  memory ;  not  to  elicit  from  him  what  he  may  have 
stated  before  on  the  subject,  but  that  having  refreshed  his  memory 
you  may  put  questions  to  him  respecting  the  transaction  itself 
which  the  writing  refers  to.     If  you  wish  to  show  the  jury  that  he 

(a)  Reported  by  J.  E.  Datis,  Esq.,  Barrister- at-Law. 
VOL.  IV.  U  • 
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Rso.       has  previoushr  made  a  different  statement^  you  must  put  in  his 
g^^-  deposition.    1  am  not  clear  but  that  you  may  put  any  writing  into 

the  hands  of  a  witness  of  a  contemporaneous  character,  and  when 

Crou-       he  has  read  it  to  refresh  his  memory^  you  may  ask  him  any  question 
•""^^^"^^   as  to  facts  it  relates  to." 

The  deposition  of  the  witness  before  the  coroner  was  then  pnt 
into  the  witness's  hands,  and  she  read  it  to  herself,  after  which  the 
cross-examination  was  continued. 

The  prisoner  was  ultimately  acquitted. 

Greavesy  Q.C.>  and  Huddleston  for  the  prosecution. 

Synumda  and  Powell  for  the  prisoner. 


NORTHERN  CIRCUIT. 

York  Summer  Assizes,  1850. 

(Before  Mr.  Justice  Cressweli^) 

Req.  v.  Charles  Sutcliffe.  (a.) 

Confesnan —  Contradiciian, 

A  toluniary  eonfessiony  which  enters  into  minute  details  of  a  crtmc^  OMfi 
states  that  the  prisoner  was  one  of  the  party  concerned  in  its  eomms' 
sion,  is  evidence  to  go  to  a  jury  when  the  corpus  delicti  if  proved  bjf 
evidence  aliunde,  although  the  witness  proving  such  corpus  delicti 
swears  that  the  prisoner  was  not  of  the  party  engaged  in  the  comnM/m 
of  the  crime. 

THE  prisoner  was  indicted,  together  with  six  other  penoM 
unknown,  for  a  robbery,  with  violence,  on  William  Hanaoii»OD 
the  24th  day  of  July,  1848. 

At  the  Winter  Gaol  Delivenr  at  York,  in  \S4S,Jive  men,  called 
West,  Lightowler,  Clifford,  Hall  and  Jowett,  were  tried  for  the 
robbery,  on  Hanson's  evidence,  convicted  and  transported  for  ten 
years. 

Hanson  proved  that  on  the  night  of  that  day  he  was  on  his  road 
from  Bradford  to  Leeds,  when  he  was  attacked  by  seven  men,  ik 
mouth  filled  with  dirt,  his  belly  cut  with  some  sharp  instrument, 
and  his  pockets  rifled  of  three  sovereigns,  one  half-sovereign,  1/.  14ft 

(a)  Reporttd  by  T.  Campbsll  Foster,  Eaq^  Barrifter^t-Law. 
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in  silrer,  and  his  watch.     He  also  proved  that  the  night  was        Rbg. 
moonSghi,  and  that  the  prisoner  was  not  one  of  the  party  who     ^   ^* 

1 «    3  ■■•  *  r      J  Charles 

robbed  him.  Sutcoffb. 

On  the  2nd  of  May,  1850,  the  prisoner  went  to  the  office  of  Mr.       — - 
John  Taylor,  an  attorney  at  Bradford,  and  made  a  confession  in  y^^]?2^J^?"~ 
great  detail  of  the  circumstances  which  he  said  attended  the  rob-  ^^^ 

bery.  Among  other  things,  he  stated  that  the  night  was  dark^ 
that  the  robbery  was  committed  by  six  men  only,  and  that  they 
were  West,  Smith,  Fletcher,  Patchett,  Jowett  and  himself,  and 
that  Lightowler,  Clifford  and  Hale  were  not  concerned  in  it  at  alL 
This  confession  was  taken  down  in  writing,  and  was  read  over  to 
and  signed  by  him. 

On  the  23rd  of  May  he  voluntarily  presented  himself  before  the 
magistrates  of  the  ^Bradford  petty  sessional  division,  and  made 
another  confession  (after  being  cautioned  in  the  manner  directed 
bjr  11  &  12  Vict.  c.  42,  s.  18),  precisely  the  same  in  substance  as 
hi»  confession  of  the  2nd  of  May.  The  last-mentioned  confession 
was  also  read  over  to  him,  and  he  signed  the  whole.  The  con- 
cluding words  were,  '^  I  have  been  a  good  while  uneasy  about  this 
concern  since  this  job  was  done,  and  I  was  determined  that  I 
would  come  out  with  the  truth  at  last.  I  know  that  three  men 
has  ^one  innocent." 

Tne  prisoner  defended  himself,  and  stated  that  there  was  not  a 
word  of  truth  in  the  confessions  he  had  made ;  but  that  after  the 
trial  in  1848,  Samuel  Clifford,  a  brother  of  the  convict,  Keuben 
Clifford,  had  offered  him  lOOZ.  if  he  would  make  a  confession 
in  terms  similar  to  the  confessions  which  he  had  made  to  Mr. 
Taylor  and  the  magistrates,  and  told  him  that  he  would  come  to 
no  harm;  and  that  he  had  made  those  confessions  in  consequence 
of  that  inducement.  That  he  had  received  3/.  on  account,  and  had 
lived  with  Samuel  Clifford  for  more  than  a  month,  during  which 
time  he  had  taught  him  the  story  he  had  told. 

Cbesswell,  J.  left  the  entire  facts  with  the  jury.  They  had 
to  decide  the  question  whether  the  prisoner  was  speaking  the  truth 
now,  or  at  the  time  when  he  made  the  confessions.  They  appeared 
to  have  been  made  with  great  deliberation,  and  one  at  a  period  of 
three  weeks  after  the  other.  If  they  believed  that  the  prisoner, 
under  the  instigation  of  remorse,  had  spoken  the  truth  in  those 
oonfessions,  they  must  find  him  guilty ;  if,  however,  they  believed 
his  statement  now,  although  that  statement  made  him  at  all  events 
a  great  rogue,  they  must  acquit  him. 

The  verdict  was,  Not  Guilty. 

Bower,  for  the  prosecution,  (fi) 

(5)  See  2  Boss,  hj  GmTee,  824-826.  Mr.  Greaves*  terj  learned  note  !b  open  to  considerable 
qnestiofi,  as,  in  order  to  sapp(»t  his  riew,  he  auumet  some  fact  in  the  varions  cases  he  cites 
on  tho  tabject,  which  does  no  appear  in  the  reports.  Falkner't  case  (R.  &  B.  481)  would 
appear  pemctlj  deosiTe  as  to  the  admission  of  a  confession  without  evidence  aliunde^  and  in 
that  case  to  support  the  oontrarj  view  Mr.  Greaves  cuiumes  that  the  prosecutor's  deposition 
was  read,  a  fact  on  which  the  report  is  entirely  silent  Wheeling's  cote  (1  Leach,  311)  is  also 
diedsirt  upon  the  pomt,  but  b  very  brieflj  reported. 

V  2 
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CENTRAL  CRIMINAL  COURT. 

February  Session. 

(Before  Mr.  Justice  Talfourd.) 

February  7,  1850. 

Reg.  r.  James  Boober,  ]!i^ry  Boober,  and  James 

BooBER,  Jun.  (tf.) 

Possession  of  coining  implements — Possession  of  child — HuAand  and 

wife. 

Where  coining  implements  were  found  in  a  house  occupied  by  a  fnan,  Aii 
wife,  and  a  child  ten  years  of  age,  the  jury  were  directed  to  acquit  At 
child  of  a  felonious  possession. 

If  coining  impletnents  are  found  in  a  house  occupied  at  the  time  by  a  flm 
and  his  wife,  the  presumption  is  that  they  are  in  the  possession  ^  At 
husband  alone,  unless  there  are  circumstances  to  show  that  the  wfi 
was  acting  separately  and  without  her  husband's  sanction  ;  they  eatmd 
both  be  convicted 

The  fact  of  a  wife  attempting  to  break  up  coining  implements  at  Ae 
time  of  her  husband^s  apprehension,  if  done  with  die  object  of  serteMsg 
him,  is  no  evidence  of  a  guilty  possession, 

THE  prisoners  were  indicted  for  feloniously  having  in  their 
possession  a  mould  on  which  was  impressed  the  obyerse  side 
of  a  shilling.  It  appeared  in  evidence  that  the  two  first  named 
prisoners  resided  together  as  man  and  wife^  and  the  third  prisoner 
was  their  son,  a  boj  of  ten  years  old.  He  was  apprehended  whilst 
in  the  act  of  passing  a  counterfeit  half  crown,  and  on  the  officer 
going  to  the  house  where  he  said  he  resided,  the  elder  nude 
prisoner  was  found  in  an  upper  room.  In  the  lower  room  were 
found  various  coining  implements,  and  amongst  them  the  mould  in 
question,  and  whilst  the  ofBcers  were  searching  the  house  the 
female  prisoner  came  in  and  was  observed  soon  afterwards  to  break 
something  on  the  floor  which  turned  out  to  be  a  mould  used  in 
casting  counterfeit  shillings.  Counterfeit  money  was  found  upon 
her,  but  none  upon  the  man. 

Payne,  who  appeared  for  the  woman  and  the  younger  prisoner, 
urged  on  behalf  of  the  latter  that,  under  the  circumstances,  the 
charge  could  not  be  sustained  against  him. 

Talfourd,  J. — I  do  not  think  a  boy  of  this  age  can  be  con- 
victed upon  such  evidence  as  this.    He  is  acting  under  the  control 


(o)    Reported  bv  B.  C.  RoBUtsoN,  Esq.,  Barrister-At-LAW. 


CRIMINAL    LAW    CASES.  273 

of  his  parents^  tbey  are  living  in  the  house  where  the  coining        Beo. 
implements  are  found,  and  it  would  be  going  too  far  to  say  that  j^^gg  bo^ber 
one  so  young  was  a  joint  possessor  with  them  of  the  property.     A  and  othebs. 
Terdict  of  acquittal  of  the  boy  was  then  taken,  and  he  was  put        7-7- 
into  the  witness  box  by  the  elder  prisoner  to  prove  that  the  latter  jj^^^J^^ 
had  been  absent  from  home  for  several  weeks  prior  to  Friday,  the        wijk 
11  th  January,  on  which  night  he  returned. 

Payne  submitted,  on  behalf  of  the  female  prisoner,  that  if  the 
nude  prisoner  was  found  guilty  on  this  charge,  she  must  be 
acquitted.     The  charge  was  the  having  possession  of  coining  im- 

Elements,  but  the  possession  of  the  wife  was  the  possession  of  the 
usband.  K  he  possessed  them,  she  must  possess  them  too  while 
she  lived  with  him,  but  not  in  the  sense  which  would  render  her 
amenable  to  this  indictment.  It  was  not  like  a  charge  which 
involved  the  proof  of  some  act  on  the  part  of  the  wife.  The 
breaking  of  the  mould  could  not  affect  this  position.  If  it  was 
done  to  screen  her  husband,  she  would  not  be  hable  although  such 
an  act  done  by  another  person  might  make  him  an  accessory  after 
the  fact. 

Talfourd,  J.  (to  the  jury.) — This  is  entirely  a  question  for 
yoa.  The  man  and  woman  are  hving  together,  and  that  is  evidence 
from  which  you  are  at  liberty  to  infer  that  they  are  man  and  wife. 
If  yoa  think  so,  and  also  beheve  that  the  man  was  in  possession  of 
these  moulds,  then  you  ought  to  acquit  the  woman,  as  she  cannot 
in  law  be  said  to  have  any  possession  separate  from  her  husband ; 
but  if  you  think  that  the  criminality  was  on  her  part  alone,  and 
that  he  was  entirely  guiltless  of  any  participation  m  her  conduct^ 
then  she  must  be  of  course  convicted.  With  regard  to  the  man  it 
appears  that  he  occupies  the  room  in  which  these  things  were 
found)  and,  prim&facie^  he  would  be  presumed  to  be  in  possession  of 
what  the  room  contains,  but  this  presumption  may  be  rebutted, 
and  you  will  take  all  the  circumstances  into  your  consideration 
and  see  whether  or  not  any  of  them  satisfy  you  that  the  trade  was 
carried  on  there  with  his  sanction.  The  circumstance  of  the 
woman  trying  to  break  the  mould  when  the  officers  went  to  the 
house  will  not  affect  the  case  if  you  think  that  her  object  was  to 
screen  him  from  detection.  Either  of  the  prisoners  may  be  con- 
victed upon  this  evidence,  but  I  do  not  think  you  can  convict 
both. 

The  jury  acquitted  the  woman  and  convicted  the  man. 

Bodhin  and  Clerk  for  the  prosecution. 

Prendergast  for  the  male  prisoner. 

Payne  for  the  female. 
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CENTRAL  CRIMINAL  COURT. 
Mabch  Session. 

(Before  the  Common  Sergeant.) 

March  6,  1850. 

Req.  v.  Brackett.  (o.) 

Larceny^ — Servant. 

A  shcpman  was  authorized  to  sell  his  master's  goods  a/  the  price  markd 
vpon  them,  but  at  nothing  less  ;  he  sold  a  pair  of  trousers  at  a  lower 
price  than  that  marhed  and  embezzled  the  money. 

Heldj  not  to  be  a  larceny  of  the  trousers, 

THE  prisoner  was  indicted  for  stealing  a  pair  of  trousers,  Hat 
property  of  his  master.  The  evidence  showed  that  the 
prosecutor  was  a  tailor :  the  prisoner  was  in  his  service  as  clerk  and 
shopman,  and  it  was  his  duty  to  sell  his  master^s  goods  at  the  price 
marked  upon  them ;  he  bad  no  authority  to  take  less ;  that  the 
trousers  mentioned  in  the  indictment  were  ticketed  at  15j;  but  he 
sold  them  to  a  witness  for  1  Ox.,  which  money  he  had  kept. 

Parry  (for  the  prisoner)  contended  that  on  these  facte  the  pri- 
soner could  not  be  convicted  of  larceny.  It  was  no  doubt  a  brnch 
of  duty  and  of  trust  to  sell  the  goods  at  a  lower  price  than  they 
were  marked,  but  it  was  not  a  felony.  As  far  as  tne  trouseiswere 
concerned,  he  did  no  more  than  he  was  authorized  to  do  with  them, 
namely,  sell  them ;  the  fault  was  in  accepting  a  less  sum  than  he 
ought  to  have  taken.  No  doubt  if  the  10#.  was  not  giTen  to  his 
master  that  might  establish  a  charge  of  embezzlement. 

Ballantine  (for  the  prosecution)  submitted  that  it  was  entirdr  a 

![uestion  for  the  jury  whether  the  prisoner  had  not  an  intention 
rom  the  first  to  defraud  his  master  of  the  money  which  he  ahonU 
receive  for  the  goods.  K  so,  the  taking  the  trousers  for  the  pur- 
pose of  delivering  them  to  the  customer,  would  constitute  a  laieeny. 
He  was  not  authorized  to  sell  them  in  the  way  he  did,  andue 
moment  he  dealt  with  them  in  a  manner  different  from  hLs  instnio- 
tions,  he  would  be  as  guilty  of  stealing  as  though  he  had  B&cnAj 
taken  them  from  his  master's  shop  and  converted  them  to  his  own 
use. 
The  Common  Sergeant  was  of  opinion  that  the  &oto  did  not 

(a)  Reported  bj  B.  C.  BoBiytoir,  Esq^  BarrifUr-at-Law. 
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constitute  a  larceny.     On  consulting  Mr.  Justice  Wightman,  that        Bio. 

learned  judge  agreed  with  him,  and  the  prisoner  was  acquitted.  ^    ^\ 

BaUantine  for  the  prosecution.  

Pdrry  for  the  prisoner. 


CENTRAL  CRIMINAL  COURT. 

March  6,  1850. 

(Before  Mr.  Justice  Cresswell.) 

Reg.  v.  Milneb. 

June  12,  1850. 

(Before  Mr.  Justice  Patteson.) 
Reg.  v.  Simpson. 

Poit  office — Larceny  by  person  employed  under. 

Qiuere^  whether  a  person  in  the  employ  of  a  tradesman  being  a  district 
postmaster,  receiving  wages  for  his  trade  services,  but  neither  being 
employed  by,  nor  receiving  any  remuneration  from,  the  Post-office, 
becomes,  by  assisting  his  master  occasionally  in  sending  the  letters  and 
making  up  the  letter  bags,  a  person  employed  by  the  Post-office  within 
the  7  Wm.  4,  and  1  Vict.  c.  36. 

But  evidence  that  his  master  gave  him  a  paper  and  told  him  to  go  brfore 
the  magistrate  to  take  the  oath  usually  taken  by  persons  in  the  employ 
tf  the  Post-office,  and  get  the  paper  properly  JiUed  up — that  he  went 
away  and  returned  shortly  after,  exhibUed  the  paper  and  said  that 
he  had  taken  the  oath,  was 

Hdd  sufficient  to  show  that  he  was  in  such  employ. 

THE  prisoner  was  indicted  for  that  he  being  em{)lo7ed  under 
the  Post-office,  did  steal  a  post  letter  containing  one  half 
florereiffn  and  one  shilling  the  property  of  the  rostmaster 
Genenu.  It  appeared  in  evidence  that  a  person  named  Daws  was 
tibe  postmaster  oS  the  district  in  which  the  letter  was  posted.  He 
WB8  a  chemist ;  the  prisoner  was  in  his  service  as  an  assistant  in 
his  business^  and  received  a  salary  from  him  but  nothing  from  the 
Post-office ;  he  used,  however,  occasionally  to  assist  him  in  sorting 
the  letters,  one  of  which  he  was  proved  to  have  abstracted. 

BaUantine  (for  the  prisoner)  suomitted  that,  upon  this  evidence 

(a)  Reported  hy  B.  C.  BoBOisoir,  Esq.,  Barrister-at-Law. 
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Bso.        there  was  nothing  to  show  that  the  prisoner  was  in  the  service  of 

MiurzB.     *^®  Post-office.     He  appeared  to  be  in  the  service  of  the  chomist, 

—        and  occasionally  helped  his  master  in  sorting,  but  that  would  not 

Pott-offiee,    constitute  him  a  servant,  nor  could  it  be  said  that  the  Poet-oflSce 

employed  him.     If  then  he  was  not  a  servant,  the  letter  was 

intrusted  to  him ;  he  had  legal  possession  of  it,  and  his  apprc^ri- 

ating  it  afterwards  would  be  a  mere  breach  of  trust  and  no  felony. 

Cresswell,  J. — The  sorting  letters  certainly  does  not  appear 
to  come  within  the  legitimate  duty  of  a  chemist's  apprendoe. 
There  may  be  some  difficulty  if  no  further  evidence  of  employ- 
ment by  the  Post-office  can  be  given. 

Mr.  Daws  was  then  recalled  and  stated  that  it  was  the  practioe 
for  those  similarly  employed  in  district  offices  to  go  before  a  magis- 
trate with  a  certain  paper,  get  the  paper  filled  up,  and  take  an 
oath  faithfully  to  perform  the  duties.  That  on  the  prisoner's 
entering  his  employ,  he  gave  him  such  a  paper  telling  him  to  go 
before  a  magistrate  and  take  the  oath  required ;  that  the  prisoner 
went  away,  and  upon  his  return  told  him  that  he  had  been  before 
the  magistrate  and  had  taken  the  oath,  and  he  showed  him  the 
paper  properly  filled  up. 

Cresswell,  J. — I  think  that  is  quite  sufficient 

Clarkson  and  Bodkin  for  the  prosecutioiL 

BaUantme  for  the  defence. 

June  12. 

Beg.  V,  Simpson. 

In  this  case  the  prisoner  was  indicted  for  a  similar  offence.  The 
evidence  was  of  a  similar  nature ;  the  prisoner  being  in  the  service 
of  a  district  Postmaster,  and  occasionally  assisting  in  making  up 
the  letter  bags,  but  without  being  specially  employed  by,  or 
receiving  any  remuneration  from,  the  Post-office. 

Patteson,  J. — I  am  not  aware  of  any  case  in  which  it  has 
been  held  that  a  person  in  the  employment  of  a  Postmaster  is  in 
the  employ  of  the  Post-office. 

Metcalfe  (for  the  prisoner)  contended  that  such  a*  service  as  was 
proved  was  insufficient.  The  prisoner's  dealing  with  the  letters 
was  merely  accidental,  and  was  no  part  of  his  prescribed  duty.  In 
jB.  v.  Pearson  (4  Car.  &  P.  572)  it  was  held  that  a  person  employed 
by  a  law  stationer  at  a  receiving  house,  to  clean  boots  and  shoes, 
was  not  a  person  employed  under  the  Post-office  within  the 
52  Geo.  3,  c.  143,  merely  because  he  at  times  assisted  in  tj'ing  and 
sealing  up  the  letter  bags.  In  Reg.  v.  jMiher,  tried  at  this  court  in 
March,  1850  (see  supra)  Mr.  Justice  Cresswell  was  inclined  to  think 
that  a  person  so  circumstanced  was  not  within  the  statute. 

Bodkin  (for  the  prosecution.) — In  B.  v.  Bees  (6  Car.  &  P.  606) 
it  was  held  to  be  sufficient  to  prove  that  the  prisoner  acted  in  the 
capacity  imputed  to  him.  He  referred  to  the  more  recent  act 
relating  to  the  Post-office :  (7  Will.  4,  and  1  Vict  c.  36.)    Beff.  v. 
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Pearson  was  dedded  upon  the  old  statute  (^section  47  of  the  new        Beo. 
one) ;  the  interpretation  clause  seemed  precisely  applicable  to  such      g   ^' 
a  case  as  this.  

Patteson,  J.  —  The  interpretation  clause  seems  almost  as  Post-office. 
obscure  as  the  enacting  one,  section  26.  By  it  the  expressions 
**  persons  employed  by  or  under  the  Post-office,  shall  include  every 
person  employed  in  any  business  of  the  Post-office  according  to 
the  interpretation  ^ven  to  the  officer  of  the  Post-office."  An 
officer  of  the  Post-office  is  defined  to  be  "  the  Postmaster  General, 
and  every  deputy  postmaster,  a^ent,  officer,  clerk,  letter  carrier, 
guard,  postboy,  rider,  or  any  other  person  employed  in  any  busi- 
ness of  the  Post-office,  whether  employed  by  the  Postmaster 
General  or  by  any  person  under  him,  or  on  behalf  of  the  Post- 
office." 

The  prisoner's  master  was  recalled,  and  he  proved  that  the 
prisoner  took  the  oath  referred  to  in  R.  v.  Milner  {supra.) 

Patteson,  J. — That  is  quite  sufficient,  it  brings  the  case  pre- 
cisely within  the  decision  in  Reg,  v.  Milner ^  upon  wnich  I  shall  act. 

Bodkin  for  the  prosecution. 

Metcalfe  for  the  defence. 
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May  Session,  1850. 

(Before  the  Recorder.) 

May  6,  1850. 

Reg.  v.  Simmonds. 

False  pretences — Infancy — Evidence, 

On  an  indictment  against  a  defendant  for  obtaining  goods  by  falsely 
pretending  that  he  was  of  full  age,  a  plea  of  infancy  in  an  action 
drought  against  him  is  not  admissible  for  the  purpose  of  proving  that 
he  was  a  minor. 

THE  defendant  was  indicted  for  unlawfully  obtaining  goods  by 
f iJsely  pretending  that  he  was  at  the  time  of  full  age,  whereas 
he  was,  in  fact,  a  minor.  It  appeared  in  evidence  that  the  prose- 
cutor had  furnished  the  defendant  with  goods,  for  which  payment 

(o)  Reported  by  B.  C.  Bobixson,  Esq.,  Barrister-at-Law. 
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Bbq.  was  to  be  made  by  a  bill  of  exchange ;  that  he  expreedy  asked  the 
SfHMONDa     ^6^<^<^^^  whether  he  was  of  fiill  age,  and  the  latter  asBoied  him 

he  was,  and  that  but  for  this  representation  he  woold  not  hare 

FaXm  pr€»mee»  parted  with  his  goods.  He  had  subsequently  bn>iu;ht  an  action 
_£»*«..  3^rt  the  defendant  on  the  bill,  but  was  defeated  by  a  plea  rf 
infancy. 

Bobinson  (for  the  prosection^)  now  tended  in  evidence  the  pkt 
of  infimcy. 

JParry  (for  the  defendant,)  objected  to  its  reception. — There  was 
no  proof  that  the  defendant  had  ever  seen  the  plea,  or  knew  of  its 
existence.  The  defence  was  probably  conducted  by  his  attomej, 
who  took  what  course  he  thought  advisable,  possibly  in  his  client's 
absence.  Nothing  was  to  be  intended  in  a  criminal  case  against  a 
person  charged  except  fixun  what  were  clearly  proved  to  be  his 
own  act  or  words.  Numberless  pleas  were  constantly  put  upon 
record  which  were  avowedly  false ;  and  under  such  circumstances, 
even  if  the  defendant's  cognizance  of  such  plea  were  established,  it 
would  not  show  what  the  prosecution  must  specifically  prove,  m, 
that  he  was  under  age  when  the  contract  was  made. 

Bobinson  contended  that  the  plea,  if  not  conclusive,  was  at  all 
events  admissible  against  the  defendant.  It  would  be  a  ques^ 
for  the  jury  whether  it  was  pleaded  with  his  cognizance  or  not,  and 
if  that  proposition  was  decided  in  the  affirmative,  surely  it  is  con- 
duct from  which,  as  from  every  other  act  or  deckration  of  a  person 
accused,  the  jury  may  draw  their  own  inference. 

The  Recorder. — I  do  not  think  I  ought  to  receive  this 
evidence.  Where  you  clearly  identify  a  defendant  with  any  act 
or  declaration,  no  doubt  the  jury  must  decide  what  bearing  it  has 
upon  the  case,  but  I  think  it  would  be  going  too  far  to  treat  the 

Suiting  in  this  plea  as  an  act  clearly  brought    home  to  the 
efen&nt. 

Note. — This  point  was  similarly  decided  in  iZ.  v.  WiaJUn  (1 
Cox  Grim.  Gas  99.) 
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Mat  Session. 

May  9,  1850. 

(Before  Mr.  Baron  Aldebson.) 
Reg.  v.  MoiB.(a) 

Effidenee — Cross^examinaHon — DeposUUm. 

If  upon  a  trial  a  witness  makes  a  statement  whick  does  not  appear  in 
kts  deposition^  he  may  he  askedj  on  crass-examnuUion^  without  his 
deposition  being  put  in^  whether  he  ever  made  such  a  statement  before. 

THE  prisoner  was  indicted  for  the  murder  of  his  wife. 
On  the  trial,  a  witness  for  the  prosecution  deposed  to  a  con- 
versation she  had  had  with  the  prisoner,  but  such  conversation  did 
not  appear  in  the  deposition. 

BaUantine  (for  the  prisoner)  asked  the  witness,  on  cross-exami- 
nation, whether  she  had  ever  made  such  a  statement  before. 

Bodkin  (for  the  prosecution)  submitted  that  the  question  in  that 
form  could  not  be  put,  as  it  included  what  was  said  before  the 
magistrate.  Whether  the  witness  made  the  statement  or  not 
would  appear  by  the  depositions,  and  they  ou^ht  to  be  shown  to 
her,  ana  then  she  might  be  asked  as  to  any  omissions. 

Ballantine  contended  that  he  had  a  riffht  to  put  the  question ; 
he  simply  asked  whether  she  had  made  tne  statement  before ;  he 
did  not  seek  to  learn  what  she  said  before  the  magistrate,  nor 
could  he  avail  himself  of  any  variance  between  her.  statement  then 
and  now,  without  putting  in  the  depositions. 

Aldebson,  B.  (after  consulting  Cbesswell,  J.) — ^We  are  of 
opinion  that  the  question  may  be  put.  No  doubt,  if  the  object  is 
to  contradict  a  witness,  or  to  elicit  what  was  said  before  the 
magistrate,  the  depositions  must  be  put  in ;  but  when  they  are  in 
they  will  not  prove  whether  or  not  such  a  statement  was  made. 
At  the  utmost,  they  could  only  show  that  they  did  not  contain  it. 

Bodkin  and  Clerk  for  the  prosecution. 

Ballantine  for  the  defence. 

(o)  Reported  by  B.  C.  RoBiNSOir,  Esq.,  Barrister-ai-Law. 
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CENTRAL  CRIMINAL  COURT. 

SEPTiuifBER  Session. 

September  19,  1850. 

(Before  the  Common  Sergeant. 

Reg.  v.  CoLE.(a) 

Larcenf — AUegaHon  of  aumersMp  of  partnenkip  property. 

On  an  indictment  for  larceny  of  notes  and  money  from  the  penom^  ii 
appeared  in  evidence  that  one  partner  of  a  firm  resided  in  this  comntry, 
and  the  other  partner  was  permanently  settled  in  Belgium.  The  part- 
ner residing  here  had  the  sole  management  of  the  partnership  propetiWy 
and  the  banking  account  was  in  his  name.  The  notes  and  numejf 
alleged  to  have  been  stolen  were  the  joint  property  oftkefirm^ 

Hddy  that  the  property  was  rightly  alleged  to  oe  in  the  partner  resident 
here* 

THE  prisoner  was  indicted  for  stealing  firom  the  person  of  Peter 
Thwaites  one  canvass  bag,  two  bank  notes,  each  for  the  pay- 
ment of  lOOL,  one  note  for  the  payment  of  5/.,  and  twenty  sove- 
rei^is,  the  property  of  the  said  Peter  Thwaites. 

On  cross-examination  the  prosecutor  stated  that  he  was  a  frait 
salesman  in  Covent  Garden,  that  he  was  in  partnership  with  a 
person  named  Isaacs,  who  resided  in  Bel^um,  and  that  the  notes 
and  money  which  had  been  stolen  from  hmi  were  partnership  pro- 
perty ;  tnat  shortly  before  the  larceny  was  committed  he  had  put 
the  notes  in  his  pocket  for  the  Purpose  of  obtaining  bank  post  bills 
to  be  sent  to  his  partner  in  Belgium,  that  they  might  be  used  in 
the  partnership  business ;  that  the  sovereigns  were  the  produce  of 
a  cheque  drawn  by  him  upon  a  bank  in  which  the  partnership 
moneys  were  deposited,  but  the  account  was  in  his  name  akme. 
The  money  was  drawn  out  for  the  purpose  of  being  used  in  the 
business  of  the  firm,  but  some  portion  of  it  would  probably  have 
been  employed  in  his  own  private  disbursements.  He  considered 
himself  responsible  to  his  partner  for  the  sum  which  had  been 
stolen  from  him.  The  notes  and  the  money  were  in  a  canvass  bag 
at  the  time  when  they  were  stolen  from  him,  and  the  bag  was  one 
of  several  which  were  used  in  the  joint  business. 

Parry  (for  the  prisoner),  upon  this  evidence,  submitted  that  the 
indictment  laying  the  property  in  the  prosecutor  alone,  could  not 

(a)  Beported  bj  B.  C.  RoBoreosr,  Esq.,  Barristcr-st-Law. 
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be  sustained.     The  prosecutor  had  not  only  stated  that  the  pro-  Bbo.  r.CoijL 
perty  belonged  to  the  partnership,  but  all  the  circumstances  he      rZZl, 
bad  detailed  respecting  the   ownership,  tended  to  confirm  that      ^''"'^^^' 
proposition  in  pomt  of  law. 

Robinson  (for  the  prosecution)  contended  that  the  property  was 
rightly  laid.  The  fact  of  there  being  a  joint  ownership  was  quite 
consistent  with  there  being  such  a  property  in  the  prosecutor,  as 
would  support  a  count  alleging  it  to  be  in  him.  He  had  the  sole 
management  of  all  the  partnership  funds,  the  banking  account 
was  in  his  sole  name,  and  he  was  invested  with  a  special  trust 
which  gave  him  the  character  of  a  bailee  with  respect  to  the 
partnership  property. 

The  Common  Sergeant  was  at  first  inclined  to  hold  that  the 

f)roperty  was  wrongly  laid,  but  on  consulting  Mr.  Justice  Tal- 
burd,  who  was  in  me  adjoining  court,  he  held  that  the  allegation 
of  ownership  was  sufficient,  the  prosecutor  having  a  specisu  and 
individual  trust  of  the  joint  property. 


COURT  OF  QUEEN'S  BENCH. 

July  6,  1850. 

Reg.  t;.  The  Inhabitants  of  the  Isle  of  ELY.(a) 

Statuie  of  Bridges — Liability  to  repair — Shire,  ^riding,  or  aUvision-^^ 
Public  user^-^Bridge  rendered  necessary  by  an  act  interfering  with  a 
public  right, 

7%e  Ide  of  Ely  is  a  riding  or  division  of  a  county  within  the  Statute  of 
Bridges,  and  its  inhabitants  are  primarily  liable  to  the  repair  ofpubUc 
bridges  within  it. 

The  Corporation  of  the  Bedford  Level,  for  the  purposes  of  drainage, 
had,  in  1632,  cut  a  drain  across  a  public  highway,  and  built  a  bridge 
to  carry  the  highway  over  the  drain.  The  drain,  its  banks,  and  the 
bridge,  were  vested  in  the  corporation : 

Held,  that  as  the  act  of  cutting  a  drain  rendered  a  bridge  necessary,  and 
that  act  was  done  primarily  for  private  purposes,  there  was  a  con* 
tinuing  obligation  on  the  corporation  to  maintain  that  bridge :  and 
that  its  public  utility  did  not  throw  the  burden  of  repair  upon  the 
inhabitants  generally. 

THESE  were  two  indictments  for  the  non-repair  of  two  bridges; 
to  which  the  defendants  had  pleaded  specially,  setting  up  the 

(a)  Reported  by  A.  Bittlbbton,  Esq.,  BurriBter>mt-Law. 
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Rbo.       liability  of  the  Corporation  of  the  Bedford  LeveL     The  Ist  coont 
«•         of  the  indictment  as  to  the  old  Bedford  Bridge  was  as  follows: — 
NHABITAHT8      rpj^^  juTors  of  OUT  SoYcreign  Lady  the  Queen  upon  dimr  oatk 

laut  OF  Ely.  present  that  a  certain  common  and  public  bridge  situate  and  being 

---Tf  .    in  the  parish  of  Mepal,  in  the  Isle  of  Ely,  and  oonn^  of  Caa- 

i^Z^    bridge,  over  a  certain  river  there  called  the  Okl  Bedfintd  Biver, 

and  on  a  certain  Queen's  highway  there  for  all  the  liege  snlgectB 

of  our  said  Lady  the  Queen,  with  horses,  carts,  and  carriages,  to 

go,  pass,  ride,  and  travel  over  at  their  pleasure,  heretofore,  to  wit, 

-j^^  on  the  1st  day  of  June,  in  the  year  ot  our  Lord  1844^  was^  and 
continually  from  thenceforth  hitherto  hath  been,  and  still  is  ui 
great  decay,  broken  down  and  ruinous,  so  that  tike  liege  sobjeetB 
of  our  said  Lady  the  Queen,  upon  or  over  the  said  bridge  witl 
their  horses,  carts  and  carriages,  could  not,  and  cannot  pass,  lide^ 
and  travel  without  great  danger,  to  the  grievous  damage  and  ooo- 
mon  nuisance  of  all  the  said  li^e  subjects  of  our  said  Lady  the 
Queen,  upon  and  over  the  said  bridge  going,  passing,  riding,  and 
travelling,  and  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity ;  and  that  the  said  bridge  is  not  within  any 
city  or  town  corporate,  and  that  the  inhabitants  of  the  Isle  of  Ely 
aforesaid,  the  bridge  aforesaid  (so  as  aforesaid  bein^  in  decay^ 
ought  to  repair  and  amend  when  and  so  often  as  it  shidl  be  neces- 
sary, according  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

Pi«i.  Plea  to  the  1st  count : — 

William  Groddard  Jackson  and  Edward  Osbom  Dyson,  two  of 
the  inhabitants  of  the  said  Isle  of  Ely,  in  the  said  county  of  Cam- 
bridge, in  their  proper  persons,  on  behalf  of  themselves  and  the 
rest  of  the  inhabitants  of  the  said  Isle  of  Ely  (except  the  corpora- 
tion of  the  Governor,  Bailiffs,  and  Commonalty  of  the  Company 
of  Conservators  of  the  Great  Level  of  the  Fens),  come  and  having 
heard  the  said  indictment  read,  say  as  to  the  1st  count  of  the  said 
indictment  that  our  said  Lady  the  Queen  ou^t  not  further  tx> 
proceed  a&cainst  the  said  inhabitants  of  the  said  Isle  of  Ely  (exooit 
as  aforesaid),  by  reason  of  the  premises  in  the  1st  count  of  uie  said 
indictment  specified,  because  they  say  that  the  said  Old  Bedfivd 
River  in  the  said  Ist  count  of  the  said  indictment  mentioned,  was 
and  is  situated  within  the  said  great  level  of  the  fens  now  com- 
monly called  the  Bedford  Level,  and  was  and  is  an  artificial  drain 
or  river,  and  that  the  same  was  long  heretofore,  to  wit,  on  the  let 
of  January,  a.d.  1632,  and  at  the  said  parish  of  Mepal,  in  the 
aaid  county  of  Cambridge,  cut  and  made  by  certwi  persons^  to 
wit,  one  Francis  Earl  of  Bedford  and  certain  other  adventuierB, 
for  the  purpose  of  draining  the  great  level  of  the  fens,  since  deceased, 
whose  names  are  to  the  said,  &c,  unknown,  then  being  theownen 
of  divers  large  quantities  of  land  within  the  said  great  level  of  the 
fens  then  requiring  to  be  drained  of  water,  and  for  the  pmpoee  of 
draining  the  sud  great  level  of  the  fens  and  the  said  large  quan- 
tities of  land,  parcel  thereof,  so  vested  in  them  as  aforesaid,  and 
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or  their  own  use,  benefit,  profit,  and  conyenience,  and  for  the       fiio- 
nrthering  of  the  purposes  or  the  said  adventurers,  and  under  and  i^HABraAirra 
fj  virtue  of  certain  powers  and  authorities  vested  in  them,  by  and         of 
inder  certain  commissions  of  sewers  theretofore  granted,  and  cer-  Islb  of  Elt. 
ain  other  powers  and  authorities  in  them  vested ;  and  that  the     j^Z^^f 
aid  Earl  and  the  said  adventurers,  under  the  powers  and  authori-      kndgm. 
iee  aforesaid,  long  heretofore,  to  wit,  on  the  day  and  year  last 
tforesaid,  and  in  the  parish  and  county  aforesaid,  constructed  and 
srected  die  said  bridge,  in  the  said  1st  count  of  the  said  indictment 
uentioned,  upon  and  over  the  said  drain  or  river  so  before  then 
oade  by  them  in  manner  and  for  the  purposes  aforesaid,  and  not 
ipon  the  ancient  course  or  channel  of  any  stream  or  river,  no 
uridge  being  there  before  or  required  there  until  the  making  of  the 
Aid  drain  or  river  by  the  said  Earl  and  the  said  adventurers  afore- 
laid.    But  the  sfdd  dnun  or  river  having,  at  the  time  of  the  making 
if  the  same,  intersected  and  interrupted,  and  rendered  wholly  im- 
MMsable  a  certain  public  highway  existing  at  the  time  of  the  making 
if  the  said  drain  or  river  in  and  along  the  line  of  the  said  bridge, 
JO  wit,  in  the  parish  and  county  aforesaid,  and  on  which  highway, 
rom  time  whereof  the  memory  of  man  ran  not  to  the  contrary, 
mtil  the  making  of  the  said  drain  or  river,  all  the  subjects  of  the  piea. 
ungB  of  this  realm  had  been  used  and  accustomed  as  of  right  to 
MSB  and  repass  with  their  cattle  and  carriages  at  all  times  of  the 
jrear,  at  their  free  will  and  pleasure,  and  it  having  thereupon  and 
thereby  become  the  duty  of  the  said  Earl  and  the  said  adventurers 
to  construct  and  erect  a  bridge  over  the  said  drain  or  river,  the 
laid  bridge  in  said  Ist  count  of  the  said  indictment,  and  herein- 
before mentioned,  was  by  them  erected  and  constructed  as  afore- 
laid,  in  the  same  place  where  the  said  highway,  before  the  making 
)f  the  said  drain  or  river,  was  and  had  been  for  all  the  time  last 
iforesaid,  and  as  a  convenient,  fit,  and  usual  means  of  passage  for 
the  subjects  of  the  kings  of  this  realm,  with  their  cattle  and  car- 
riages in,  over,  and  along  the  said  portion  of  the  said  highway  so 
intersected  and  interrupt^  by  the  said  drain  or  river  as  aforesaid, 
ind  to  enable  them  to  pass  and  repass  as  aforesaid  in,  over,  and 
ilong  the  said  portion  of  the  said  highway  as  they  otherwise  might, 
irouM,  or  ought  of  right  to  have  done.     And  the  said  W.  6.  J. 
ind  E.  O.  D.  further  say,  that  from  and  after  the  alteration  of  the 
laid  highway  in  manner  and  to  the  extent  aforesaid  continually 
bitherto,  the  said  highway  has  been  carried,  and  has  gone,  and  is 
now  carried,  and  now  goes,  unto  and  over  the  said  bridge.    (The 
plea  then  set  out  the  provisions  of  the  act  of  Parliament  incorpo- 
rating the  adventurers  by  the  title  of  the  Governor,  Bailiffs,  and 
Commonalty  of  the  Company  of  Conservators  of  the  Great  Level 
of  the  Fens,  15  Car.  2,  c.  17.)    It  then  proceeded  to  allege  that 
before  and  at  the  time  of  passing  the  said  act  the  said  bridge  existed 
and  formed  part  of  the  works  of  the  Bedford  Level,  and  had  been 
theretofore  until  the  act  maintained  (there  being  no  agreement  to 
the  contrary)  by  the  adventurers ;  that  the  said  cut  or  dnun  had  been 
beneficial  luui  useful  to  the  adventurers  from  and  since  the  making 
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Rro.        thereof^  and  useful  to  the  corporation  from  and  since  its  creation, 


©. 


j^  and  for  drainage ;  and  that  from  and  after  the  passing  of  this  act 


OF 


Rc/mir  of 


Aliment  for 
the  crown. 


and  thence  hitherto,  the  cut  or  drain  and  the  oanks  and  bridge 
Isle  of  Elt.  have  been  vested  in  the  corporation,  and  the  said  corporation  have 
maintained  and  still  maintain  the  said  cut  or  drain  and  banks  for 
their  own  profit  as  owners  thereof,  and  of  the  «aid  lands  so  vested 
in  them  by  the  act,  and  for  the  purposes  of  the  corporation,  and 
the  drainage  of  the  fens ;  and  that  during  all  the  tune  aforesaid, 
the  said  corporation  have  continued  and  maintained  and  repaired 
and  amended  the  said  bridge,  and  ought  so  to  do,  as   often  as 
required,  by  reason  of  their  being  the  owners  of  the  lands,  and 
by  reason  of  the  premises ;  and  that  the  inhabitants  of  the  Isle  of 
Ely,  except  the  members  of  the  corporation,  ought  not  to  repair 
or  amend  as  in  the  indictment  mentioned.     Concluding  witn  a 
verification  and  prayer  of  judgment.     Demurrer  thereta     It  k 
unnecessary  to  set  out  any  other  portion  of  the  pleadings. 

The  case  was  argued  during  Michaelmas  vacation,  1848  (Friday, 
December  8,  and  Saturday,  December  9)  before  Lord  Denman, 
C.  J.,  Patteson  J.,  and  Coleridge,  J. 

Biggs  Andrews  (with  him  Byles^  Serjt  and  Wells) j  in  support  of 
the  demurrer. — 1.  The  indictment  is  good,  because  the  Isle  of  Ely 
is  to  be  regarded  as  a  ^' shire  or  rimng"  within  the  Statute  of 
Brides.     That  statute  applies  to  any  legalised  division  of  a  county; 
for  the  statute  of  Anne  (1  Anne,  stat.  1,  c  18)  uses  the  woid 
*'  divisions "    as  synonymous  with  ridings ;    and  the  Statute  of 
Bridges  is  in  affirmation  of  the  common  law :  (2  Hawk.  lib.  1,  a  32; 
2  Inst.  701 ;    R.  v.  The  West  Riding  of  Yorkshire^  2  East,  35a) 
Therefore,  no  special  allegation  of  the  ground  of  liability  is  neces- 
sary ;  and  the  indictment  is  similar  in  form  to  the  precedents  of 
indictments  against  the  ridings  of  Yorkshire,  or  the  parts  of  Lindsey 
or  Holland,  in  the  county  of  Lincoln :  (A  v.  Lindsey ^  14  East,  317.) 
Nor  was  it  necessary  to  allege  that  the  bridge  had  existed  from 
time  immemorial ;  for  even  new  bridges  are  to  be  repaired  by  the 
county,  if  the  public  use  them :  {R.  v.  The  West  Biding^  2  East, 
342 ;  R.  V.  Glamnrganshire^  id.  356,  n.)    R.  v.  Lindsey  was  theoase 
of  a  new  bridge.     [Patteson,  J. — If  the  Isle  of  Ely  is  a  riding 
or  division,  to  which  the  common  law  liability  would  attach,  then 
the  question,  whether  the  bridge  has  existed  immemorially ,  becomes 
unimportant.]     Nor  is  the  indictment  bad  because  it  does  not 
allege  that  the  bridge  was  used  by  the  public  as  of  right,  for  it  lays 
the  want  of  repair  to  be  ad  commune  nocumentum ;  and  that  is 
enough:  (1  Ventr.  208;  Say.  168,  cited  3  Chit  Cr.  Law,  57a) 
The  next  objection  to  the  indictment  that  there  is  no  aU^ation 
that  it  is  not  known  what  hundreds  arc  liable,  is  equallv  futile. 
The  Statute  of  Bridges  refers  to  that ;  but  the  primary  liabihty 
at  common  law  is  on  the  county,  and  the  statute  imposes  no  new 
liability.     The  allegation  does  occur  in  some  old  precedents,  hot 
has  long  been  omitted.     Lastly,  as  to  the  indictment,  there.was  no 
necessity  to  refer  to  the  statutes,  because  the  Isle  of  Ely  is  in  the 
situation  of  a  county,  and  is  rendered  liable  by  the  general  law: 
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(7  WilL  4,  and  1  Vict.  c.  53,  s.  7.)  Secondly,  assuming  the  Isle  of  Rkq. 
Ely  to  be  prima  facie  liable,  the  burden  is  cast  upon  the  inhabi-  j  "• 
tants  of  showing  their  exemption.  A  county  is  not  exempt  merely  op 
because  the  bridge  has  been  recently  built,  nor  because  it  was  built  Isle  of  Ely. 
by  private  individuals  for  their  own  convenience,  and  not  by  the  «  T  ^ 
county,  it  it  IS  used  by  the  county  at  large.  [Coleridge,  J. —  hr\dgt9. 
Except  under  the  last  statute.]  By  the  43  Geo.  3,  c.  59,  s.  5,  it 
is  prevented  from  becoming  a  public  bridge  unless  substantially 
built ;  but  that  would  be  evidence  under  not  guilty.  Here  the 
'prima  fade  liability  is  admitted,  but  answered  by  showing  other 
persons  liable :  (He  referred  to  J?,  v.  The  West  Riding  of  Yorkshire^ 
2  East,  351 ;  R.  v.  Glamorganshire ^  2  East,  356,  n. ;  and  R.  v.  Kenty 
2  M.  &  S.  513.)  The  only  exception  is  where  the  bridge  has  been 
built  by  trustees  for  their  own  benefit  under  an  act  of  Parliament, 
which  provides  funds  for  its  repair,  or  where  the  county  is  specially 
exempted:  (/?.  v.  Oxfordshire,  4:  B.  &  C.  194.)  The  cases  of  i2.  v. 
Kent  (13  East,  220);  R.  v.  Lindsey  (14  East,  317);  and  i?  v. 
Kerrison  (3  M.  &  S.  526),  are  quite  distinguishable.  This  special 
plea  shows  no  exemption.  First,  it  shows  no  liability  in  the 
adventurers ;  it  does  not  show  what  powers  the  adventures  had, 
nor  what  w^as  the  authority  given  by  the  commission  of  sewers  under 
which  they  acted.  [Coleridge,  J. — The  adventurers  made  the 
river  across  a  public  way,  and  so  the  bridge  was  rendered  necessary 
by  their  works:  that  is  like  R.  y,  Lindsey  j\  The  county  says  that  a  Argument  for 
third  person  is  liable,  because  he  built  the  bridge  under  certain  special  the  crown. 
limited  authorities,  without  showing  what  they  were.  [Coleridge, 
J. — The  defendants  may  not  know  what  those  powers  were;  and 
suppose  even  that  the  adventurers  exceeded  those  powers,  still,  if 
their  works  rendered  the  bridge  necessary,  they  would  be  liable  to 
repair  it.]  In  R.  v.  Lindsey^  R.  v.  Kent^  and  R,  v.  Kerrison,  the  cut 
was  set  out,  and  power  to  build  the  bridge  expressly  given.  [Lord 
Denman,  C.  J. — The  corporation  of  the  Bedford  Level  is  autho- 
rized to  '^  amend  and  repair  all  bridges,  and  the  same,  if  need  be, 
to  make  new:''  {renovare.)']  If  an  individual  cuts  through  a  high- 
way unlawfully,  he  should  be  indicted  for  a  nuisance;  if  he  buuds 
a  bridge  lawfully,  then  he  may  be  indicted  for  non-repair ;  but  if 
he  builds  a  bridge  unlawfully,  and  the  public,  instead  of  indicting 
him  for  a  nuisance,  choose  to  use  it,  they  are  bound  to  repair  it. 
Secondly,  even  if  the  adventurers  are  shown  to  have  been  liable, 
the  corporation  of  the  Bedford  Level  are  not  shown  to  be  so. 
[Coleridge,  J. — It  is  said  that  the  act  of  Parliament  vested  this 
bridge  in  the  corporation.]  If  so,  the  plea  is  bad,  because  it  sets 
up  two  things:  first,  a  liability  by  reason  of  the  building  of  the 
bridge ;  secondly,  a  liability  by  reason  of  its  being  vested  in  the 
corporation.  The  plea  ought,  at  all  events,  to  show  that  the  cor- 
poration have  fundb  out  of  which  they  can  repair  the  bridge. 
Phey  may  raise  money  by  taxation  for  the  support,  maintenance, 
and  preservation  of  the  works  of  the  Great  Level,  but  that  applies 
to  drainage  works,  and  there  is  nothing  to  point  to  any  such  work 
as  the  bridge  in  question.  If  there  had  been  an  allegation  that 
vol  IV.  X 
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Reo.        this  bridge  formed  part  of  the  works  for  the  drainage  of  the  Grrett 

^-  Level,  it  might  have  been  traversed,  but  there  is  no  snch  allegation, 

siiABmiyre  ^^j  ^j^^  court  cannot  assume  that  the  corporation  has  any  power 

Isle  of  Ely.  to  impose  a  tax  for  the  repair  of  this  bridge.  With  reference  to 
another  part  of  the  act  of  ]rarliament  the  plea  does  all^e  that  the 
bridge  formed  part  of  the  works  of  the  Great  Level  (not  CMtying 
KejMirof  foF  drainage),  maintained  by  the  adventurers;  but  that  part  of  the 
f»^9^'  act  of  Parliament  relates  only  to  the  power  of  the  coimmsBioners 
to  require  the  corporation  to  make  good  any  damage  done  by  them 
to  bridges  over  na\ngations ;  and  points  out  a  particular  way  of 
doing  tne  repair.  Non  constat  that  the  corporation  could  nuee 
funds  to  meet  the  general  repairs  of  this  bridge :  (A  v.  Nether- 
thong,  2  B.  &  Aid.  179;  R.  v.  The  Trustees  of  t/ie  Witney  Roads, 
12  Ad.  &  EL  428  ;  R.  v.  Oxfordshire,  4  B.  &  C.  197.)  This  latter 
part  of  the  act  is  important,  however,  as  showing  that  bridges  are 
not  included  in  the  general  term  ^*  works  "  which  is  used  in  the 
first  part.  If  they  were,  the  latter  limited  provision  as  to  bridges 
would  be  unnecessary.  In  some  cases  it  has  been  said  that  the 
county  is  always  liable  in  such  cases  unless  expressly  excepted; 
and  that  perhaps  is  the  best  rule ;  for  the  county  can  afterwards 
enforce  its  rights  against  other  parties,  if  there  are  others  liable  to 
contribute  or  to  indemnify  the  county.  Lastiy,  a  plea  setting  up 
the  liability  of  others  should  not  traverse  the  liability  of  defendimta 
^  .  -      It  is  traversing  matter  of  law:    (jB.  v.  Stoughton,  2  Saund.  159,  c.) 

tiiTde^dante.  Maude,  contra. — First,  the  plea  is  good;  if  not,  at  aU  events  the 
indictment  is  bad.  The  plea  shows,  first,  the  liability  of  the  adven- 
turers ;  and  the  transfer  of  that  liability  to  the  corporation.  It 
also  shows  an  independent  liability  in  the  corporation ;  and  if  it  is 
on  that  account  double,  the  objection  cannot  be  taken  on  general 
demurrer.  1.  It  may  be  admitted  that  the  mere  circumstance  of 
a  bridge  being  built  by  a  private  individual  for  private  purposes  is 
not  enough  to  exempt  the  county  from  the  liability  to  repair  if  it 
is  used  by  the  public ;  but  if  the  bridge  is  necessarily  substituted 
for  an  old  highway  which  has  been  interrupted,  then  the  county  is 
not  liable.  That  reconciles  all  the  decisions :  (Com.  Dig.  Chemin, 
B.  2 ;  1  Roll.  Abr.  368,  "  Bridges,"  pL  2.)  In  R.  v.  &td 
(2  M.  &  S.  519),  the  authority  of  the  passage  in  RolL  Abr.  is 
questioned;  but  upon  insufficient  ground.  The  record  set  out 
in  2  M.  &  S.  520,  is  6  Edw.  2 ;  that  referred  to  in  Rolle  is  8  Edw.  2. 
A  reference  to  the  records  does  not  show  at  all  events  that  no  such 
point  was  decided  as  is  mentioned  in  Roll.  Abr.  There  is  a  short 
abstract  of  a  record  "  Hil.  T.  8  Edw.  2,"  which  may  be  the  case 
referred  to.  All  the  cases  cited  on  the  other  side  are  cases  in 
which  there  has  been  some  gain  to  the  public ;  either  a  bridge  has 
been  substituted  for  a  ford,  or  a  more  commodious  bridge  built. 
Here  the  public  gets  nothing.  The  bridge  is  substituted  for  the 
old  highway :  (/?.  v.  Kerrison,  R.  v.  Undsey,  R.  v.  Kent^  R  v. 
Glamorganshire,  cited  supra.)  In  1  Bac  Abr.  "  Bridges,"  p.  787, 
there  is  a  rather  different  report  of  R.  v.  Glamorganshire  ;  and  it 
is  said  a  public  bridge  must  be  of  "  public  conveniency,"  and  for 
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^*  common  good.**     (He  also  referred  to  K  v.  The  West  Riding ,        »ko. 
5  Burr.  2594  ;    R.  v.  The   West  Riding,  2  BL  685 ;  R.  v.  Bucks,  .       '• 
12  East,  192 ;  A  v.  Lancashire,  2  B.  &  AdoL  813 ;  2  Wms.  Saund.  "™^^ 
161,  «.)      The  adventurers,  therefore,  are  shown  to  have  been  Isle  of  Ely. 
liable  to  repair  the  bridge;    and  the  statute  (15  Car.  2,  c.  17)        TTT^ 

transfers  the  liability  to  the  corporation.     That  is  a  public  act  of        ." 

Parliament:  and  the  court,  therefore,  may  take  notice  of  any  part     Beptrirrf 
of  it,  though  not  set  out  in  the  plea :  (Bac.  Abr. ''  Statute,"  F.)  The      ^'***'- 
statute  gives  the  corporation  the  right  to  tax  for  the  maintenance 
Df  all  the  works  connected  with  the  drainage  of  the  Great  Level ; 
and  they  are  required  to  amend  all  ways  and  bridges  which  are 
impaired  by  their  works,  and  are  vested  in  them.     The  corporation 
bere  made  a  legislative  bargain  with  the  public,  and  are  bound  by 
it.     This  very  bridge  is  vested  in  the  corporation ;  how  then  could 
the   defendants  repair  it?      They  would   be   trespassers.     The 
intention  of  the  Legislature  obviously  was  to  throw  the  liability 
an  the  corporation.     Whether  the  adventurers  acted  under  suflS- 
sient  authority  in  cutting  the  drain  is  immaterial ;  for  if  they  were 
trespassers  the  same  conclusion  would  follow ;  and  at  all  events  the 
lefendants  cannot  be  expected  to  set  out  the  authorities  under 
(vhich   the    adventurers   acted;    the  corporation  being  the  real 
prosecutors:  (2  Wms.  Saund.  410;    Stcph.  PI.  310.)    But  the 
recital  of  the  statute  does  show  the  authority  under  which  the 
PForks  had  been  commenced.   It  is  shown  that  the  adventurers  had  Argiim«nt  for 
repaired,  and  that  the  corporation  was  to  repair  what  the  adven-  the  defendants. 
turers  had  repaired.     It  is  not  necessary  to  show  that  the  corpo- 
ration have  funds.     If  the  view  which  the  defendants  take  of  the 
law  is  correct,  then  this  is  like  a  case  of  liability,  ratione  tenures, 
n  which  it  is  never  necessary  to  show  the  possession  of  funds  or 
;he  ability  to  repair.     The  obligation  runs  with  the  land :  (^R,  v. 
The  Eastern  Counties  Railway  Company,  10  Ad.  &  EL  531;  R.  v. 
The  Luton  Roads  Trustees,  1  Q.  B.  860;  R.   v.  The  ClerkenweU 
Improvement  Commissioners,  12  L.  T.  241.)     Here  the  corporation 
ire  shown  to  be  still  in  possession  of  the  lands  originally  given  for 
lie  purposes  of  the  drainage.     At  all  events  the  want  of  funds  is 
i  matter  to  come  from  the  other  side.    The  plea  is  in  form  correct, 
ind  according  to  precedent,  both  in  alleging  that  the  corporation 
if  right  ought  to  repair,  and  also  in  traversing  the  alleged  liability 
>f  the  county :  (4  Chit.  Cr.  L.  556  ;  R.  v.  Kent;  R.  v.  Lindsey  ; 
a.  V.  Ecclesfield,  1  B.  &  Aid.  348 ;  R.  v.  Nottingham,  2  Lev.  112.) 

The  objection  that  the  plea  is  double  is  not  open  upon  general 
lemurrer :  (1  Chit.  PI.  663.)  \ Andrews, — Stat.  27  Eliz.  c  5,  does 
lot  apply  to  criminal  pleading:  (4  Chit.  Cr.  L.  517.)]  But  the  plea 
9  not  double.  Nor  is  the  plea  bad  because  it  does  not  allege  an 
mmemorial  liability  on  the  adventurers.  It  is  wholly  different  from  a 
>lea  of  liability  ratione  tenures,  which  implies  an  immemorial  liability. 
lere  the  case  of  the  defendants  negatives  such  a  liability:  (/?.  v. 
^toughton,  2  Wms.  Saund.  158, c?;  R.  v.Hayman,M.  &  M.  401 ;  R.y. 
Kerrison,  1  M.  &  S.  435.)  But  if  the  plea  is  bad,  so  is  the  indictment. 

Now  as  to  the  indictment,  great  certainty  is  required  :  (1  Chit. 

X2 


288 


CRIMINAL  LAW  CASES. 


1850. 


Ai^gnnMDt  for 
tlw  defendants 


Reo.  Cr.  Law  172 ;  BeecKs  case^  1  Leach  C.  C.  158.)  None  of  the 
T^„a™.«»  statutes  of  jeofails  and  amendments  apply  to  criminal  cases ;  and 
OP  pieaumg  over  only  cures  an  objection  by  supplyingthe  onusaon 
Isle  of  Elt.  which  is  the  ground  of  it:  (1  Chit,  C.  L.  666.)  Here  there  is 
nothing  to  show  that  the  inhabitants  of  the  Isle  of  Ely  are  liable 
to  repair  this  bridge;  if  so,  the  indictment  does  not  properly  charge 
Bepairof  the  liability.  [Lord  Denmax,  C.  J. — How  was  it  done  in  At. 
Lindseyf]  That  was  a  common  form.  The  three  divisions  of  Lin- 
colnshire are  ancient,  well  known  divisions,  and  may  be  equivalent 
to  "  ridings,"  which  are  mentioned  in  the  Statute  of  Bridges.  A 
mere  ordinary  di\i$ion  of  a  county  cannot  be  indicted  in  the  com- 
mon form  as  a  riding  mav :  (i?.  v.  Sheffield^  2  T.  R.  106 ;  A  t. 
Great  Broughton^  5  Burr.  2700.)  The  stat.  7  WiVL  4,  and  1  VicL 
c  53,  8. 7,  cannot  have  the  effect  of  apphnng  the  Statute  of  Bridges 
to  the  Isle  of  Ely,  unless  it  applied  before.  It  imposed  no  new 
liability  upon  the  Isle  of  Ely  and  removed  no  old  one.  If  the  Isle 
of  Ely  is  indictable,  so  is  the  liberty  of  Ripon  and  other  similar 
districts.  The  word  "  riding"  is  said  to  have  been  introduced  to 
meet  the  case  of  Yorkshire  (2  Inst.  702) :  and  that  is  a  very  difie- 
rent  case.  The  stat.  6  &  7  Will.  4,  c.  87,  in  several  sections  treats 
the  Isle  of  Ely  as  part  of  the  county  of  Cambridge :  f  a.  8,  s.  15.) 
No  charge  of  liability  is  contemplated  by  the  particular  statutes 
relating  to  the  Isle  of  Ely ;  and  the  county  of  Cambric^  may  be 
indictable  though  the  Isle  of  Ely  is  bound  to  contribute.  He 
referred  to  Evans  q.  t  v.  Sevens  (4  T.  R.  462 ;  1  BL  Com,  117, 
Ed.  CoL ;  2  Inst,  701) ;  K  v.  Netherthong  (2  R  &  Aid.  179.)  In- 
dependently of  the  statutes,  it  appears  not  to  have  been  a  countj 
palatine,  but  a  royal  franchise  only  (4  Inst.  220) ;  and  the  repairs 
of  bridges  have  been  done  not  by  the  inhabitants  but  by  the  laige 
ecclesiastical  houses  within  it :  (Lysons'  Magna  Britannia.)  The 
ancient  machinery  of  levying  county  rates  would  not  be  applicaUe 
to  such  a  district  as  the  Isle  of  Ely :  {JL  v.  Pamegoes,  2  R  & 
C.  166 ;  23  Hen.  6,  c  10.)  2.  The  indictment  is  bad  for  not 
showing  that  the  bridge  was  used  of  rigfiL  This  is  a  departure 
from  the  usual  form ;  and  the  bridge  may  have  been  usable  at  par- 
ticular periods  only.  An  obstruction  to  be  indictable  must  be  a 
nuisance  to  the  public,  and  would  not  be  a  nuisance  if  it  existed 
only  at  a  time  when  the  public  had  no  right  to  go :  ( Archb.  Cr. 
Pi'  652 ;  B.  V.  Northampton,  2  )L  &  S.  262 ;  B.  v.  Buckingham, 
4  Campb.  189 ;  K  v.  Devonshire,  Ry.  &  M.  144.)  Lastly,  the 
indictment  does  not  contiun  the  usual  negative  avennent,  tint  it 
cannot  be  known  and  proved  that  any  hundred,  &c.,  is  liaUe  to 
repair :  (2  Inst  703 ;  B.  v.  Essexy  Trem.  P.  C  205.) 
Andretos  in  reply. 

Jjec€9HoeT  «7« 
The  second  case  was  argued  by  Peaeoek  for  the  defendants,  and 
Biggs  Andrews  for  the  Crown ;  but  as  the  points  were  the  aame  it 
is  not  considered  necessary  to  give  any  further  report,     it  v.  Nnt 
Samm  (7  Q.  B.  941),  was  the  only  additional  case  cited. 

Cvr.  ado.  nrit 
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Keo. 

Judgment.  «. 

iNtTABITAllTB 

Patteson,  J. — These  were  indictments  against  the  inhabitants         op 
of  the  Isle  of  Ely,  for  the  non-repair  of  two  bridges,  the  one  over  Iblb  of  Elt. 
the  old  Bedford  river,  the  other  over  the  new  Bedford  river,  or  One        ^gjQ 

Hundred  Feet  river.     They  were  in  the  same  form,  and  the  two        

oounts  in  each  varied  from  each  other  only  in  this,  that  one  charged  ^^S^^ 
the  bridge  as  being  on  a  certain  Queen's  highway,  the  other  as  ^'"'^"Q^ 
being  a  oommon  Queen's  highway.  The  counts  state  the  bridges 
respectively  to  be  in  the  parish  of  Mepal,  in  the  Isle  of  Ely,  in  the 
county  of  Cambridge.  They  negative  their  being  within  any  city 
or  town  corporate,  and  simply  allege,  without  showing  why,  that 
the  inhabitants  of  the  isle  ought  to  repair  them  when  and  so  often 
as  shall  be  necessary,  according  to  the  form  of  the  statute.  There 
is  a  special  plea  to  each  count  to  which  the  Crown  has  demurred 
specially ;  but  as  upon  the  argument  before  us  objection  has  been 
made  to  the  indictment,  it  would  be  more  convenient  to  dispose  of 
that  before  stating  or  considering  the  validity  of  the  pleas.  The 
objection  substantially  relied  on  is,  that  the  inhabitants  of  the  Isle 
of  Ely  are  charged  with  the  duty  of  repairing,  without  showing 
the  grounds  on  which  such  obligation  is  rested.  The  indictments 
state  that  the  bridges  respectively  are  situate  in  the  parish  of 
Mepal,  in  the  Isle  of  Ely,  in  the  county  of  Cambridge ;  and  they 
are  stated  to  be  ruinous,  against  the  form  of  the  statute,  and  not 
within  any  city  or  town  corporate ;  and  then  it  is  alleged  that  the  judgment. 
inhabitants  of  the  Isle  of  Ely  ought  to  repair  and  amend,  when 
necessary,  according  to  the  form  of  the  statute.  The  general  prin- 
<nple  on  which  the  objection  rests  was  not  disputed,  but  it  was 
alleged  that  it  did  not  apply  in  fact,  because  the  Isle  of  Ely  was 
to  be  judicially  considered  in  the  same  light  as  a  riding  or  division 
of  a  county,  and  so  the  inhabitants  were  chargeable  of  common 
right.  The  Statute  of  Bridges,  22  Hen.  8,c.  5,  s.  1,  which  declares 
the  common  law  liability  as  to  the  repair  of  public  bridges,  uses  the 
words  "shire  or  riding;"  the  statute  of  Anne,  st.  1,  c  18,  s.  1, 
professing  to  recite  it,  uses  the  terms  "  counties,  shires,  ridings, 
and  divisions,"  and  as  the  first  two  words  are  clearly  intended 
to  be  used  sjmonymously,  the  same  intention  seems  to  us  quite 
dear  as  to  the  last  two,  and  the  inference  is,  that  in  the  first  statute 
the  word  "  riding"  is  not  to  be  restrained  to  districts  called  by  that 
name,  but  that  any  division  of  a  county  which  corresponds  in  its 
definition  to  that  of  a  riding  is  to  be  included  within  it.  Now  it 
appears  from  the  6  &  7  Will.  4,  c.  87,  that  the  Isle  of  Ely  has  a 
separate  commission,  and  clerk  of  the  peace,  a  separate  county  rate, 
and  that  Her  Majesty  may  appoint  a  separate  custos  rotulorum.  This 
statute,  however,  left  its  legal  denomination  uncertain ;  for,  con- 
sistently with  all  these  circumstances,  it  might  have  remained  for 
some  purposes  merely  a  parcel  of  the  county  of  Cambridge ;  but 
by  the  7  WilL  4  and  1  Vict.  c.  53,  s.  7,  it  is  enacted,  "that  whereas 
doubts  have  arisen  whether  the  Isle  of  Ely  is  included  in  enact- 
ments made  in  several  statutes  respecting  counties,  ridings,   or 
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Bbq.        divisions,  under  such  statutes  theretofore  passed  or  thereafter  to  be 
^-  passed  the  Isle  of  Ely  shall  be  deemed  and  taken  to  be  a  division 

OP  of  a  county."  The  word  *^  division"  here  cannot  be  reasonably 
isut  OF  Ely.  understood  merely  of  a  division  for  the  purpose  of  holding  fecial 
or  petty  sessions,  and  being  used  with  reference  to  a  district  having 
a  separate  custos  rotulorum,  magistracy,  clerk  of  the  peace,  quarter 
Rqnar  qf  scssious,  and  county  rate,  it  must  be  understood  m  that  larger 
sense  in  which  it  is  equivalent  to  riding.  It  is  therefore  within 
the  statutes,  of  I  Anne,  stat.  1,  c.  18,  and  of  Hen.  8  ;  and,  if  so^ 
the  common  law  obli^tion  must  be  held  primd  facie  to  apply  to 
its  inhabitants.  We  think,  therefore,  the  objection  to  the  indict- 
ment fails.  It  may  be  better,  in  considering  the  pleas,  to  take  that 
to  the  1st  count,  in  respect  of  the  old  Bedford  river  bridge,  sepa- 
rately. The  plea  to  the  1st  count,  which  is  in  behalf  of  the  rest 
of  the  inhabitants,  except  the  corporation  of  the  Grovemor,  Bailiff, 
and  Commonalty  of  the  Company  of  the  Conservators  of  the  Ghreat 
Level  of  the  Fens,  states  that  the  old  Bedford  river  is  an  artificial 
drain  or  river  within  the  said  great  level,  commonly  caUed  the 
Bedford  level ;  that  it  was  made  for  the  purpose  of  araining  the 
great  level  by  adventurers,  owners  of  land  within  the  level,  for 
their  own  benefit  and  convenience,  and  under  certain  powers 
vested  in  them  by  the  conmiissions  of  sewers  before  then  granted, 
and  other  powers  in  them  vested ;  and  that  under  the  same  powers 
they  erected  the  bridge  in  question  over  the  said  drain,  and  not 
upon  the  ancient  course  of  any  stream  or  river,  no  bridge  being 
there  before,  or  required  there ;  but  the  said  drain  having,  at  the 
time  of  making  it,  intersected  and  rendered  wholly  impassable  a 
certain  public  highway  then  existing,  over  which,  immemoriaUy 
until  the  time  of  the  making  of  the  drain,  all  the  liege  subjects 
had  used  to  pass  as  of  right  with  their  cattle  and  carriages  at  all 
times ;  and  it  therefore  having  become  the  duty  of  the  adventurers 
to  construct  a  bridge,  the  said  bridge  was  by  them  constructed 
where  the  highway  had  been ;  and  that  from  and  after  the  altera- 
tion of  the  hig;hway  in  manner  and  to  the  extent  aforesaid,  the  said 
highway  had  been  carried,  and  is  now  carried  upon,  and  goes  over 
the  said  bridge.  The  plea  then  goes  on  to  state  that  after  the 
making  of  the  said  drain,  and  construction  of  the  said  bridge,  the 
s^d  corporation  was  created  by  act  of  Parliament,  and  the  said 
drain  or  river,  its  banks,  the  said  bridge,  and  divers  large  quantities 
of  land,  parcel  of  the  said  great  level,  being  the  same  which  the 
adventurers  were  before  mentioned  as  being  the  owners  of,  and  for 
the  purpose  of  draining  which  the  said  drain  was  made,  were  vested 
in  the  said  corporation.  The  plea  then  sets  out  the  recitals  and 
clauses  of  the  act  of  Parliament,  by  which  it  appears  that  the  Earl 
of  Bedford  was  to  have  95,000  acres  of  the  grounds  to  be  drained 
for  his  recompense,  with  convenient  highways  and  passages  to  the 
same,  and  the  new  rivers,  cuts,  and  drains  which  should  be  made, 
and  the  banks  and  the  forelands  in  the  inside  thereof,  not  exceed- 
ing sixty  feet  in  breadth;  and  that  the  corporation  were  empowered 
to  lay  and  levy  taxes  on  the    95,000  acres  only  for  the  8upport» 
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maintenance  and  preservation  of  the  levels  and  to  do  all  other  things        Rso 
in  order  to  the  support  of  the  same,  and  the  works  made  or  to  be  ^' 

made ;  and  that  83,000,  part  of  the  95,000  acres,  with  the  said  ways,    "°*^op 
passages^  new  rivers,  cuts,  drains,  banks,  and  forelands,  the  said  isijc  of  Ely. 
old  Bedford  river,  with  the  banks  thereof  included,  should  be  thereby        "~ 

vested  in  the  said  corporation,  in  trust,  nevertheless,  for  the  said        ' 

Earl  and  adventurers  m  fee.  The  plea  then  shows  that  by  the  said  Hepair  of 
act  a  certain  court  of  commissioners  was  created  for  hearing  and  Mdffts, 
determining  complaints  occasioned  by  the  draining  and  maintaining 
of  the  level ;  or  m  case  the  adventurers  or  the  corporation  should 
do  any  act  to  the  prejudice  of  the  local  navigation,  or  whereby 
such  ^rove  ways  or  bridges  within  or  without  the  said  level  as  had 
been  made  by  the  adventurers,  and  had  been  maintained  by  them, 
should  be  interrupted,  obstructed,  and  made  worse,  such  obstruc- 
tions and  injuries  should  be  removed,  and  repaired  at  the  cost  of 
the  corporation ;  and,  in  case  of  their  failure,  by  taxation  of  the 
said  95,000  acres,  and  the  money  so  raised  to  be  expended  in  pre- 
serving and  keeping  the  said  navigation,  and  maintaming  the  same 
according  to  the  true  intent  and  meaning  of  the  said  act  of  Parlia- 
ment. The  plea  then  alleges  that  the  said  bridge  having  been 
erected  and  rendered  necessary  as  aforesaid,  formed  part  of  the 
works  of  the  said  great  level,  and  had  been,  continually  to  the 
passing  of  the  act,  maintained  by  the  said  adventurers :  that  the 
arain  Had  been  and  is  very  useful  to  the  adventurers  and  corpora- 
tion respectively  for  the  draining  of  the  great  level,  and  has  oeen  juj^n,^^ 
and  is  maintained  for  their  own  use  and  benefit,  and  for  the  fur- 
thering of  their  purposes ;  and  that  since  the  act  of  Parliament 
the  drain,  together  with  the  banks  thereof,  and  the  bridge,  have 
been  respectively  vested  in  the  said  corporation,  and  the  corpora- 
tion has  maintained  and  continued  the  drain  and  the  banks,  and 
still  do,  for  their  own  use  and  benefit  as  the  owners  thereof,  and 
of  all  the  lands  vested  in  them,  and  for  the  furthering  the  purposes 
of  the  said  corporation,  and  during  all  the  time  aforesaid,  have 
continued  and  maintained  the  said  bridge,  and  repaired  the  same, 
and  been  liable  to  and  of  right  ought  toiiave  repaired  the  same,  and 
still  of  right  ought  so  to  do  by  reason  of  the  premises  in  the  plea 
respectively  mentioned  and  referred  to.  As  the  1st  count  has  shown 
the  defendants  liable  prima  faciei  the  question  on  this  plea  will  be, 
whether  it  shows  any  other  parties  really  liable ;  unless  it  docs, 
the  primd  facie  liability  will  not  have  been  displaced.  Now,  the 
plea  shows  a  highway  interrupted,  and  an  artificial  drain  or  river 
made  across  it  for  the  use,  pront,  and  advantage  of  the  adventurers ; 
the  necessity  for  a  bridge  thereby  created,  and  the  bridge  in 
consequence  constructed  on  the  line  of  the  former  highway  by 
them,  and  the  former  highway  thenceforward  and  now  carried  upon 
the  bridge.  It  then  states  the  creation  of  the  corporation  by  act 
of  Parliament,  whom  it  afterwards  identifies  with  the  adventurers 
in  the  relation  of  trustees  and  cestui  que  trust ;  and  it  alleges,  that 
by  the  same  authority  the  drain  or  river,  with  its  banks,  the  bridge, 
and  a  large  quantity  of  land,  for  the  purpose  of  draining  which  the 
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Bko.        drain  had  been  made,  were  vested  in  the  corporation.     To  go  no 
^'  further  with  the  plea,  the  facts  now  stated  seem  to  us  to  £stin- 

jTAjfTs  g^jgjj  |.jjjg  ^j^g  j'j^jjj  many  that  were  relied  on  in  the  argument  for 

isLB  OF  Ely.  the  Crown.     The  general  rule  may  be  considered  to  have  been 
"~        established  with  regard  to  bridges  built  before  the  43  Geo.  3,  c.  59, 

.*        at  least  from  the  time  of  Rex  v.  The  West  Riding  (5  Burr.  2598^ 

Repair  of  by  the  words  of  Aston,  J.,  that  "  if  a  man  builds  a  bridge,  and  it 
6r%M.  becomes  useful  to  the  county  in  general,  the  county  shall  repur 
it."  In  the  case  by  the  same  name  in  2  East,  342,  this  rule  was 
held  to  apply  to  the  case  of  a  bridge  first  built  by  the  trustees  of 
a  turnpike  road,  where  no  bridge  had  been  before,  over  a  natural 
rivulet :  the  bridge  was  of  public  utility,  and  Lord  EUenboroagh 
assumed  that  the  trustees  had  authority  to  build  it,  and  they  had 
power  to  levy  tolls  for  the  repair  of  the  road,  but  there  were  no 
funds  specifically  provided  for  the  repair  of  the  bridge,  and  the 
trustees  were  not  personally  liable.  Where,  however,  a  navigation 
company  were  authorized  to  take  or  alter  the  old  highway  for 
their  own  purposes,  only  upon  condition  of  leaving  another  as  good 
in  its  room,  and  the  company,  deepening  a  ford  which  had  been  a 
highway,  so  as  to  render  it  impassable,  had  made  a  bridge  neces- 
sary, and  accordingly  built  it,  this  court  held  the  condition  to  be  a 
continuing  one;  that  the  company  were  bound  permanently  to 
keep  the  highway  as  good  for  the  public,  and  so  to  keep  the  bridge, 
which  was  the  substituted  highway,  in  repair  {Rex  v.  Kent,  13  East, 
J  dffmenL  ^^^)  >  ^nd  though  there  are  some  slight  differences  between  the 
a  gment.  f^^^  of  that  case  and  those  of  Rex  v.  Lindsey  (14  East,  317),  yet 
the  principle  of  decision  was  substantially  the  same,  and  the  latter 
may  be  considered  a  full  confirmation  of  the  former  decision.  These 
cases  proceeded  on  the  particular  circumstances  of  each  respec- 
tively, as  is  manifest  from  the  judgment  of  the  court  in  Rex  v.  Kent 
(2  M.  &  S.  513),  where  individuals  had,  for  their  own  profit, 
erected  a  mill,  deepened  a  ford  and  highway  in  a  part  of  the  stream 
above  it,  so  as  to  render  it  impassable,  and  then,  in  discharge  of 
the  consequent  duty,  erected  a  bridge  over  the  stream  at  the  same 
place,  which  thenceforward  they  had  repaired.  There  the  court 
held  that  the  general  rule  aj)plied.  There  was  neither  prescription 
nor  reason  of  tenure  to  fix  the  burthen  on  the  mill-owner,  and  by 
reason  of  this  and  the  public  utility  of  the  bridge,  the  county  was 
bound  to  repair.  This  case,  of  course,  was  much  pressed  on  behalf 
of  the  Crown,  and  on  behalf  of  the  defendant  this  authority  was 
questioned.  Lord  Ellenborough,  in  delivering  the  judgment,  seems 
to  admit  that  that  was  a  decision  contrary  to  the  case  in  1  Kolle's 
Abridg.  368,  "Bridges,''  pi.  2,  but  states,  that  on  reference  to  the 
record,  RoUe  appeared  not  to  have  been  warranted  in  the  abstract 
given  by  him  ;  indeed  that  no  such  question,  as  he  supposed,  had 
been  raised  or  decided  in  it.  Considering  the  great  learning  and 
accuracy  of  Rolle,  and  the  greater  familiarity  which  he  undoubtedly 
had  with  ancient  records  than  could  be  expected  of  the  coiut  in 
Lord  Ellenborough's  time,  so  entire  a  blunder  as  is  charged  upon 
him  may  well  excite  surprise,  and  it  was  pointed  out  by  ^Ir.  Maude, 
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For  the  defendants,  that  whereas  BoUe  refers  to  a  record  of  the        Bbo. 
8  Edw.  2,  the  roll  examined  by  the  court  (from  which  an  extract  •• 

is  given  in  2  M.  &  S.  520)  is  of  6  Edw.  2,  and  the  result  of  o"^"™ 
his  industrious  research  leaves  it  very  questionable  whether  the  Islb  of  Elt. 
court,  in  Rex  v.  Kenty  did  successfully  dispose  of  the  authority  in        ■" 

Rolle,  who,  it  is  to  be  observed,  adds  to  his  citation,  '^and  it  is  now        .* 

repaired  by  London  which  hath  the  mill,"  speaking  of  it,  we  appre-  Bniair  of 
hend,  as  a  fact  within  his  own  knowledge,  and  certainly  attributing  Wrf^e«, 
the  continued  repair  by  the  city  of  Loudon  to  their  ownership  of 
the  milL  I  should  say,  on  looking  further  into  it,  that  it  does  appear 
there  were  some  proceedings  in  the  6  Edw.  2,  certainly,  on  the 
subject,  and  there  were  other  proceedings,  it  seems,  in  the  8  &  9 
Edw.  2,  and  some  confusion  might  very  likely  result  from  this.  It 
would  be  safer,  therefore,  perhaps,  to  rely  neither  on  the  case  in 
Belle  nor  on  the  mere  decision  in  Rex  v.  Kenty  further  than  as  a 
general  affirmance  of  the  general  rule :  but  in  a  later  case,  that  of 
Rex  V.  Kerrison  (3  M.  &  S.  526),  where  a  navigation  company,  for 
the  purposes  of  the  navigation,  and  bv  virtue  of  their  statutory 
power,  made  a  navigable  cut  across  a  highway,  rendering  it  im-  ^ 
passable ;  and  a  bridge  was  built  across  the  cut  (it  was  not  proved 
by  whom),  neither  necessary  or  useful  to  the  navigation,  but  from 
tune  to  time  repaired  by  the  company,  necessary  to  the  public,  and 
used  by  the  public,  but  never  repaired  by  the  county :  the  court 
held  that  the  owners  of  the  navigation  were  liable  to  the  repair, 
though  no  tolls  were  paid  in  respect  of  passing  the  bridge,  and  no 
funds  for  its  maintenance  were  distinctly  found  to  exist ;  and  they  J«d6™«nt- 
proceeded  on  the  same  principle  which  had  decided  the  cases  in 
13  &  14  East.  That  principle  seems  to  be  this — undoubtedly  a 
just  one — that  where  the  act  making  the  bridge  necessary,  though 
authorized  to  be  done,  interferes  with  a  public  right,  and  is  done 
primarily  for  private  purposes  and  the  public  user,  from  which  the 
public  benefit  is  inferred,  is  to  be  referred  only  to  the  act,  because 
made  necessary  by  it,  the  public,  indeed,  having  only  the  same 
convenience  which  they  had  before,  the  authority  to  do  the  act  is 
conditional  only,  equally  whether  the  condition  be  expressed  or 
implied ;  and  the  condition  also  is  in  both  cases  continuing,  so  long 
as  the  act  continues  whereby  the  public  right  is  interfered  with ; 
and  as  the  obligation  here  insisted  on  arises  from  the  party's  own 
act,  which  would  be  unlawful  unless  such  obligation  were  complied 
with,  the  case  steers  clear  of  any  consideration  as  to  the  existence 
of  funds,  for  the  party  bringing  the  duty  upon  himself  for  his  own 
purposes  cannot  object  the  want  of  funds  for  the  performance  of 
it.  It  appears  to  us  that  when  the  adventurers  first  cut  the 
drain,  and  interrupted  the  public  highway,  that  act,  however 
authorized  by  Commissions  of  Sewers,  or  other  powers  vested 
in  them,  was  done  for  their  own  use,  benefit,  and  convenience, 
and  could  be  legal  only  on  the  condition  of  substituting  another 
highway,  which  could  be  only  by  a  bridge,  as  convenient  for 
the  public  as  the  old  one;  and  that  public  were,  in  truth,  no 
gidners  by  the  change;  they   were,  by  the  hypothesis,  merely 
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Boo.       placed  in  the  eame  rituation  as  before,  and  the  condition  which  wu 
^^  V.         necessary  to  l^alize  the  first  cutting  of  the  drain  was  and  is  a  con- 
^^"^  tinning  one ;  uie  instant  it  is  broken  the  indefeasible  rights  of  the 
isLB  OF  Ely.  public  reyive,  and  the  cut  becomes  a  nuisance.    We  think,  there- 
tore,  that  the  plea  is  in  substance  good,  and  that  the  facts  it  dis- 

closes  clearly  distinguish  it  from  the  case  Bex  v.  Oxfordshire  (4  R 

^^9*^  of  &  C.  194),  where  the  bridge  was  built  by  the  trustees  of  the  tun- 
pike  road  for  public  purposes  only.  There  is  another  fact  in  this 
case  which  does  not  appear  distinctly  found  in  any  of  the  dedded 
cases,  namely,  that  the  cut,  the  banks,  and  the  bridge,  are  all 
expressly  vested  in  the  corporation  by  statute,  and  this  is  relied  on 
by  the  counsel  for  the  Crown  as  making  the  plea  double.  Bat  we 
think  it  is  not  set  up,  nor  could  be,  as  alone,  of  power  to  throw 
the  liability  on  the  corporation,  and  therefore  that  it  does  not  open 
the  plea  to  the  objection  of  duplicity ;  at  the  same  time  we  by  no 
means  say  that  it  is  an  unimportant  fact  in  addition  to  the  ouien 
on  which  we  mainly  rely.  The  ground  on  which  we  decide  as  to 
this  plea  makes  it  unnecessary  to  consider  some  other  objection 
which  applied  to  other  parts  of  it  than  those  on  which  we  relj. 
No  distmction  was  made  between  the  second  and  first  plea,  and 
our  judgment  will  be  for  the  defendants  as  to  the  old  Bedford  iiTer 
bridge.  The  same  judgment  will  be  given  in  the  second  indict- 
ment. Judgment  for  the  defendanU, 


COMI^nSSION  OF  OYER  AND  TERMINER,  AND 
GENERAL  GAOL  DELIVERY  FOR  THE  COUNTY 
OF  THE  CITY  OF  DUBLIN. 

December  23,  28,  and  29,  1848,  and  January  4,  1849. 

(Before  Peerin,  J.,  and  Richabds,  R) 

Reg.  v.  Charles  Gavan  Duffy. 

Indictment — Demurrer — 11  &  12  Vict  c.  12 — Duplicity — Overt  acts-- 
Inuendo — Repugnancy — Allowing  demurrer  as  to  a  part  of  a  count 

The  prisoner  was  indicted  in  six  counts  under  the  stcUute  1 1  &  12  fief. 

c.  12.      7^6   1st  count  charged  that  he,  on  the  3rd  dcqf  <f  June, 

feloniotisly  did  compass,  S^c,  to  deprive  and  depose  our  Lculy  the  Queoh 

from  the  style,  honour,  and  royal  name  of  the  imperial  crown  of  dn 

United  Kingdom  ;   and  the  said  felonious  compassing^  S^c^  than  asd 

(a)  Reported  bj  W.  St.  Lbobb  Babdigtov,  Esq.,  BuiiBter-at-Ltw. 
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ikere  /elamauMfy  did  express,  utter,  and  declare,  by  then  and  there        Bbo. 
/elanioMsfy  pubUshing  a  certain  printing  in  a  certain  public  newspaper  *• 

called  "  The  Nation,''  which  said  printing  is  entitled  "  The  Business  q^^J^^^ 

rf  To-day^  and  contains  among  other  things,  according  to  the  tenor         

and  effect  following,  that  is  to  say,  ^c,  (setting  out  a  portion  of  the        1849. 

article,)  and  in  another  part  thereof  according  to  the  tenor  and  effect        

following,  that  is  to  say,  ^c,  (setting  out  another  portion  of  the  same  q^^!^1J^ 
ariiele.)  And  the  said  felonious  compassing,  S^.,  he  the  said  Charles  Security  Aa^ 
Cravan  Duffy  afterwards,  Sfc.,  on  the  17 th  day  of  June,  in  the  said  ItuUetmmL 
llih  year,  ^,  did  further  feloniously  express,  utter,  and  declare,  by 
then  and  there  feloniously  publishing  a  certain  other  printing  in  one 
other  number  of  the  said  public  newspaper  called  **  The  Nation,'^  which 
said  hist  mentioned  printing  is  entitled  *^  The  Uses  of  the  Unkm,^ 
and  co9Uains,  among  other  things,  according  to  the  tenor  and  effect 
following,  that  is  to  say,  SfC,  {setting  out  a  part  of  the  second  article 
and  so  on)  charging  the  publication  of  other  articles,  and  setting  out 
portions  of  them.  The  2nd  count  charged  that  the  said  C.  G.  D.,  ^c, 
on  the  3rd  June,  S^,,  feloniously  did  compass,  Sfc,  to  deprive  and 
depose  the  Queen  ;  and  the  said  Uist' mentioned  felonious  compassing, 
Sfc,,  did  then  and  there  Jeloniously  express,  utter,  and  declare  by  divers 
overt  acts  and  deeds  hereinafter  mentioned,  that  is  to  say,  in  order  to 
perfect,  fulfil,  and  bring  to  effect  his  most  evU  ami  wicked  felony  and 
felonious  compassing,  Sfc,  he  the  said  C.  G.  D,,  on  the  Srd  day  of 
June,  Sfc,,  did  feloniously  publish  in  a  certain  other  number  of  a 
certain  other  public  newspaper  called  ^'  The  Nation,**  a  certain  other 
printing  of  and  concerning  a  certain  other  treasonable  revolution 
by  him  the  said  C.  G,  D.  then  and  there  feloniously  devised  and 
intended  to  be  carried  into  effect  by  force  of  arms,  and  by 
traitorously  levying  war  against  our  sail  Lady  the  Queen,  and 
to  deprive  and  depose  our  said  Lady  the  Queen,  Sfc,  and  of 
and  concerning  the  said  war  intended  to  be  levied  as  aforesaid,  which 
said  last-mentioned  printing  is  entitled  "  The  Business  of  To-day^ 
and  contains  among  other  things  according  to  the  tenor  and  effect 
following,  that  is  to  say  (selecting  a  portion  of  the  article  as  in  the 
1st  count)  and  further  toful/il,  perfect,  and  bring  into  effect  his  said 
kut-mentioned  most  evil  and  wicked  felony  and  felonious  compassing, 
Sfc,  he  the  said  C.  G.  D.,  afterwards,  Sfc,  and  on  the  17 th  day  o^ 
June,  in  the  year,  Sfc,  "  did  feloniously  publish  in  one  other  number 
of  the  said  public  newspaper  called  *■  The  Nation,*  a  certain  other 
printing,**  S^c,  setting  out  a  portion  of  the  article  entitled  "  The  Uses 
of  the  Union,**  and  then  proceeding  as  in  the  \st  count. 

The  3rd  and  4th  counts  were  similar,  respectively,  to  the  1st  and  2ndy 
but  setting  out  the  ptdflications  as  overt  acts.  The  StJi  count  charged 
that  the  prisoner,  on  the  3rd  of  June,  in  the  II  th  year  of  the  Queen, 
feloniously  did  further  compass,  Sfc,  to  deprive  and  depose  the  Queen, 
and  the  said  last^mentioned  compassing,  Sfc,  did  then  and  there 
Jeloniously  express,  S^c,  by  divers  overt  acts  and  deeds  hereinafter 
mention^  that  is  to  say,  in  order  to  fulfil,  S^c.,  his  most  evil  and 
wicked  felony,  Sfc,  he,  the  said  C.  G.  D.,  on  the  said  3rd  day  of  June, 
in  the  said  1 1th  year  of  the  reign  aforesaid,  arid  on  divers  other  days 
and  times  ajter  the  said  3rd  day  of  June,  to  wit,  ^.  (setting  out  the 
dates  of  the  pubUccUions),  feloniously  did  publish  divers  other  printings 
in  divers  numbers  of  a  certain  public  newspaper,  called  "  The  Aation,** 
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CENTRAL  CRIMINAL  COURT. 

September  Session. 

September  19,  1850. 

(Before  the  Common  Sergeant. 

Reg.  v.  Cole.(«) 

Larceny — Allegation  of  ownership  of  partnership  property. 

On  an  indictment  for  larceny  of  notes  and  money  from  the  person^  it 
appeared  in  evidence  that  one  partner  of  a  firm  resided  in  this  country, 
and  the  other  partner  was  permanently  settled  in  Belgium,  The  part- 
ner residing  here  had  the  sole  management  of  the  partner  ship  property^ 
and  the  banking  account  was  in  his  name.  The  notes  and  money 
alleged  to  have  been  stolen  were  the  joint  property  of  the  firm, 

ffeld^  that  the  property  was  rightly  aUeged  to  te  in  the  partner  resident 
here. 

THE  prisoner  was  indicted  for  stealing  from  the  person  of  Peter 
Tnwaites  one  canvass  bag,  two  bank  notes,  each  for  the  pay- 
ment of  lOOil,  one  note  for  the  payment  of  5/.,  and  twenty  sove- 
reigns, the  property  of  the  said  Peter  Thwaites. 

On  cross-examination  the  prosecutor  stated  that  he  was  a  fruit 
salesman  in  Covent  Garden^  that  he  was  in  partnership  with  a 
person  named  Isaacs,  who  resided  in  Bel^um,  and  that  the  notes 
and  money  which  had  been  stolen  from  him  were  partnership  pro- 
perty ;  that  shortly  before  the  larceny  was  committed  he  had  put 
the  notes  in  his  pocket  for  the  purpose  of  obtaining  bank  post  bills 
to  be  sent  to  his  partner  in  Belgium,  that  they  might  be  used  in 
the  partnership  business ;  that  tne  sovereigns  were  the  produce  of 
a  cheque  drawn  by  him  upon  a  bank  in  which  the  partnership 
moneys  were  deposited,  but  the  account  was  in  his  name  alone. 
The  money  was  drawn  out  for  the  purpose  of  being  used  in  the 
business  of  the  firm,  but  some  portion  of  it  would  probably  have 
been  employed  in  his  own  private  disbursements.  He  considered 
himself  responsible  to  his  partner  for  the  sum  which  had  been 
stolen  from  him.  The  notes  and  the  money  were  in  a  canvass  bag 
at  the  time  when  they  were  stolen  from  him,  and  the  bag  was  one 
of  several  which  were  used  in  the  joint  business. 

Parry  (for  the  prisoner),  upon  this  evidence,  submitted  that  the 
indictment  laying  the  property  in  the  prosecutor  alone,  could  not 

(a)  Reported  by  B.  C.  Bobimbon,  Esq.,  Barrister-at-Law. 
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be  sustained.     The  prosecutor  had  not  only  stated  that  the  pro-  Reo.  9.  Coul 
perty  belonged  to  the  partnership,  but  all  the  circumstances  he      tZIZ 
had  detailed  respecting  the  ownership,  tended  to  confirm  that 
proposition  in  point  of  law. 

Robinson  (for  the  prosecution)  contended  that  the  property  was 
rightly  laid.  The  fact  of  there  being  a  joint  ownership  was  quite 
consistent  with  there  being  such  a  property  in  the  prosecutor,  as 
would  support  a  count  alleging  it  to  be  in  him.  He  had  the  sole 
management  of  all  the  partnership  funds,  the  banking  account 
was  in  his  sole  name,  and  he  was  invested  with  a  special  trust 
which  gave  him  the  character  of  a  bailee  with  respect  to  the 
partnership  property. 

The  Common  Sergeant  was  at  first  inclined  to  hold  that  the 

!)roperty  was  wrondy  laid,  but  on  consulting  Mr.  Justice  Tal- 
burd,  who  was  in  the  adjoining  court,  he  held  that  the  allegation 
of  ownership  was  sufficient,  the  prosecutor  having  a  special  and 
individual  trust  of  the  joint  property. 


COURT  OF  QUEEN'S  BENCH. 

July  6,  1850. 
Reg.  v.  The  Inhabitants  of  the  Isle  of  ELY.(a) 


Siatuie  of  Bridges — Liability  to  repair — Shirey  'riding^  or  division^^ 
PubUc  user^^Bridge  rendered  necessary  by  an  act  interfering  with  a 
public  right. 

The  Isle  of  Ely  is  a  riding  or  division  of  a  county  tnthin  the  Statute  of 
BridgeSy  and  its  inhabitants  are  primarily  liable  to  the  repair  of  public 
bridges  within  it. 

The  Corporation  of  the  Bedford  Levels  for  the  purposes  of  drainage^ 
hady  in  1632,  cut  a  drain  across  a  public  highway,  and  bidlt  a  bridge 
to  carry  the  highway  over  the  drain.  The  drain,  its  banks,  and  the 
bridge,  were  vested  in  the  corporation : 

Held,  that  as  the  act  of  cutting  a  drain  rendered  a  bridge  necessary,  and 
that  act  was  done  primarily  for  private  purposes,  there  was  a  con^ 
tinning  obligation  on  the  corporation  to  maintain  that  bridge :  and 
that  its  public  utility  did  not  throw  the  burden  of  repair  upon  the 
inhabitants  generally. 

THESE  were  two  indictments  for  the  non-repair  of  two  bridges; 
to  which  the  defendants  had  pleaded  specially,  setting  up  the 

(a)  Reported  by  A.  Bittlbston,  Esq.,  Burister-at-Law. 
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Rbo.        liability  of  the  Corporation  of  the  Bedford  LeveL     The  Ist  count 

^'         of  the  indictment  as  to  the  old  Bedford  Bridge  was  as  follows: — 

Inhabitastb      ipj^^  jurors  of  our  Sovereign  Lady  the  Queen  upon  their  oaths 

isLB  OP  Ely.  present  that  a  certun  common  and  public  bridge  situate  and  bdng 

m  the  parish  of  Mepal»  in  the  Isle  of  Ely,  and  county  of  Cain- 


^^SnZmf    bridge,  over  a  certain  river  diere  called  the  Old  Becmxrd 

and  on  a  certun  Queen's  highway  there  for  all  the  liege  subjects 
of  our  said  Lady  the  Queen,  with  horses,  carts,  and  carriages,  to 
go^  pass,  ride,  and  travel  over  at  their  pleasure,  heretofore,  to  wit, 

indictinmiL  ^^  ^®*  ^  ^^  Juuc,  in  the  year  of  our  Lord  1844,  was^  snd 
continually  from  thenceforth  hitherto  hath  been,  and  stiU  is  in 
great  decay,  broken  down  and  ruinous,  so  that  iJie  liege  subjects 
of  our  said  Lady  the  Queen,  upon  or  over  the  said  bridge  with 
their  horses,  carts  and  carriages,  could  not,  and  cannot  pass,  ride, 
and  travel  without  great  danger,  to  the  grievous  damage  and  com- 
mon nuisance  of  all  the  said  liege  subjects  of  our  said  Lady  the 
Queen,  upon  and  over  the  said  bridge  going,  passing,  riding,  tod 
travelling,  and  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the  Queoi, 
her  crown  and  dignity ;  and  that  the  smd  bridge  is  not  withm  any 
city  or  town  corporate,  and  that  the  inhabitants  of  the  Isle  of  £1? 
aforesaid,  the  bridge  aforesaid  (so  as  aforesaid  being  in  decay^ 
ought  to  repair  and  amend  when  and  so  often  as  it  shall  be  neces- 
sary, according  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

Plet.  Plea  to  the  Ist  count: — 

William  Goddard  Jackson  and  Edward  Osbom  Dyson,  two  of 
the  inhabitants  of  the  said  Isle  of  Ely,  in  the  said  county  of  Cam- 
bridge, in  their  proper  persons,  on  behalf  of  themselves  and  the 
rest  of  the  inhabitants  of  the  said  Isle  of  Ely  (except  the  corpora- 
tion of  the  Governor,  Bailiffs,  and  Commonalty  of  the  Company 
of  Conservators  of  the  Great  Level  of  the  Fens),  come  and  bavins 
heard  the  said  indictment  read,  say  as  to  the  1st  count  of  the  said 
indictment  that  our  said  Lady  the  Queen  ought  not  further  to 
proceed  against  the  said  inhabitants  of  the  said  Isle  of  Ely  f  except 
as  aforesaid),  by  reason  of  the  premises  in  the  1st  count  of  tne  said 
indictment  specified,  because  they  say  that  the  said  Old  Bedford 
Biver  in  the  said  Ist  count  of  the  said  indictment  mentioned,  was 
and  is  situated  within  the  said  great  level  of  the  fens  now  ccHn- 
monly  called  the  Bedford  Level,  and  was  and  is  an  artifidal  drain 
or  river,  and  that  the  same  was  long  heretofore,  to  wit,  on  the  \fX 
of  January,  a.d.  1632,  and  at  the  said  parish  of  Mepal,  in  the 
sud  county  of  Cambridge,  cut  and  made  by  certiun  persona^  to 
wit,  one  Francis  Earl  of  Bedford  and  certain  other  adventurers, 
for  the  purpose  of  draining  the  great  level  of  the  fens,  since  deceased, 
whose  names  are  to  the  said,  &c,  unknown,  then  being  theownen 
of  divers  large  quantities  of  land  within  the  said  great  level  of  the 
fens  then  requiring  to  be  drained  of  water,  and  for  the  purpose  of 
draining  the  said  great  level  of  the  fens  and  the  said  large  quan- 
tities of  land,  paioel  thereof,  so  vested  in  them  as  aforesaid,  and 
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For  their  own  use^  benefit^  profit,  and  convenience,  and  for  the  B«»* 
(orthering  of  the  purposes  of  the  said  adventurers,  and  under  and  l,^^^^^, 
by  virtue  of  certain  powers  and  authorities  vested  in  them,  by  and  or 
under  certain  commissions  of  sewers  theretofore  granted,  and  cer-  laue  of  Elt. 
tain  other  powers  and  authorities  in  them  vested ;  and  that  the  gZ^ef 
said  Earl  and  the  said  adventurers,  under  the  powers  and  authori-  hr^t^ 
ties  aforesdd,  long  heretofore,  to  wit,  on  the  day  and  year  last 
afbresud,  and  in  the  parish  and  county  aforesaid,  constructed  and 
erected  the  said  bridge,  in  the  said  1st  count  of  the  said  indictment 
mentioned,  upon  and  over  the  said  drain  or  river  so  before  then 
made  bv  them  in  manner  and  for  the  purposes  aforesaid,  and  not 
upon  the  ancient  course  or  channel  of  any  stream  or  river,  no 
luidge  being  there  before  or  required  there  until  the  making  of  the 
said  drain  or  river  by  the  said  Earl  and  the  said  adventurers  afore- 
said. But  the  said  drain  or  river  having,  at  the  time  of  the  making 
of  the  same,  intersected  and  interrupted,  and  rendered  wholly  im- 
passable a  certain  public  highway  existing  at  the  time  of  the  making 
of  the  said  drain  or  river  in  and  along  the  line  of  the  said  bridge, 
to  wit,  in  the  parish  and  county  aforesaid,  and  on  which  highway^ 
firom  time  whereof  the  memory  of  man  ran  not  to  the  contrary, 
until  the  making  of  the  said  drain  or  river,  all  the  subjects  of  the  pka. 
kings  of  this  realm  had  been  used  and  accustomed  as  of  right  to 
pass  and  repass  with  their  cattle  and  carriages  at  all  times  of  the 
year,  at  their  free  will  and  pleasure,  and  it  having  thereupon  and 
thereby  become  the  duty  of  the  said  Earl  and  the  said  adventurers 
to  construct  and  erect  a  bridge  over  the  said  drain  or  river,  the 
said  bridge  in  said  1st  count  of  the  said  indictment,  and  herein- 
before mentioned,  was  by  them  erected  and  constructed  as  afore- 
said, in  the  same  place  where  the  said  highway,  before  the  making 
of  the  said  drain  or  river,  was  and  had  oeen  for  all  the  time  last 
aforesaid,  and  as  a  convenient,  fit,  and  usual  means  of  passage  for 
the  subjects  of  the  kings  of  lliis  realm,  with  their  cattle  and  car- 
riages in,  over,  and  along  the  said  portion  of  the  said  highway  so 
intersected  and  interrupted  by  the  said  drain  or  river  as  aforesaid, 
and  to  enable  them  to  pass  and  repass  as  aforesaid  in,  over,  and 
alon^  the  said  portion  of  the  said  highway  as  they  otherwise  might, 
wouM,  or  ought  of  right  to  have  done.  And  the  said  W.  G.  J. 
and  E.  O.  D.  further  say,  that  from  and  after  the  alteration  of  the 
said  highway  in  manner  and  to  the  extent  aforesaid  continually 
hitherto,  the  said  highway  has  been  carried,  and  has  gone,  and  is 
now  carried,  and  now  goes,  unto  and  over  the  said  bridge.  (The 
plea  then  set  out  the  provisions  of  the  act  of  Parliament  incorpo- 
rating the  adventurers  by  the  title  of  the  Governor,  Spiffs,  and 
Commonalty  of  the  Company  of  Conservators  of  the  Great  Level 
of  the  Fens,  15  Car.  2,  c  17.)  It  then  proceeded  to  allege  that 
before  and  at  the  time  of  passing  the  said  act  the  said  bridge  existed 
and  formed  part  of  the  works  of  the  Bedford  Level,  and  had  been 
theretofore  until  the  act  maintained  (there  being  no  agreement  to 
the  contrary)  by  the  adventurers ;  that  the  said  cut  or  drain  had  been 
beneficial  imd  useful  to  the  adventurers  from  and  since  the  making 
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Reo.        far  to  show  that  the  Legislature  meant  also  to  exclude  publications 

^   "•  from  the  words  "  overt  acts  and  deeds."    We  contend  the  two  last 

Gavan  Duffy  counts  are  bad ;  first,  for  confounding  the  three  crimes  created  by 

the  Legislature ;  and  secondly,  for  stating  the  offence  in  too  oncer- 

^^^'  tain  and  general  a  manner.  The  counts  are  similar  in  form,  butyaiy 
Crmm  and  ^^  ^^^^  intent  laid,  one  being  for  compassing  to  depose  the  Queen, 
Gotemment  the  Other  for  compassing  to  levy  war,  and  the  only  overt  acts  alleged 
^ntdirttJmt^  in  these  counts  are  publications,  though  the  first  part  of  the  counts 
allege  the  compassing  to  have  been  by  "divers  overt  acts  and 
deeds."  If  the  distinction  which  we  have  taken  be  correct,  these 
counts  are  bad  for  confounding  the  dififerent  crimes,  as  tbej 
allege  that  "  such  compassings  he  did  express,  utter  and  declare^ 
by  divers  overt  acts  and  deeds ;"  but  the  only  overt  acts  spedfied 
are  publications.  The  counts  are  clearly  bad  also  for  generality; 
the  publishing  is  a  part  of  the  corpus  delicti^  and  the  writings  or 
printings  should  be  set  forth:  (^Saclieverelts  case^  15  St.  Tr.  466.) 
We  admit  that  in  treason  you  need  not  set  out  the  whole  speeches 
relied  on,  but  in  treason  the  crime  is  in  the  intention ;  here  the 
writings  and  printings  are  part  of  the  corpus  delicti,  and  ought  to 
be  set  out :  {Zenobio  v.  Axtell,  6  T.  R.  1 62.^  It  has  been  expressly 
decided,  that  in  an  indictment  for  libel,  tiie  libel  must  be  set  out 
In  Lloyd's  case  (2  E.  P.  C.  1122),  the  same  doctrine  was  heU 
to  apply  to  a  threatening  letter,  in  a  prosecution  under  the  15  & 
16  Geo.  3,  c  21 ;  also  in  forgery,  the  instrument  forged  must  be 
set  forth   as   being  part  of  the  corpus  delicti:    (/?.    v.  Sporting, 

1  Str.  498 ;  R.  v.  Popplewell,  ib.  686 ;  E.  v.  How,  ib.  699 ;  Bex 
V.  Chear,  4  B.  &  C.  902.)  All  these  cases  establish  this  cleir 
principle,  that  where  words  or  writings  form  the  gist  of  the 
offence,  or  part  of  the  corpus  delicti,  they  must  be  set  forth.    In 

2  Hawk.  c.  25,  s.  59,  the  same  doctrine  is  held.      In  3  Institutes, 
41,  there  is  an  indictment  under  the  Statute  of  Heresy^  which 
Lord  Coke  held  to  be  bad,  as  ^^  a  general  indictment  is  insuffi- 
cient in  law,  albeit  the  words  of  the  statute  are  general."    Now 
that  indictment  is  almost  verbatim  the  same  as  the  present;  it 
charges  ^^  that   he  composed  and  wrote  divers  false  and  seditions 
writings,   containing    matter  contrary  to  the   Christian    faith." 
The  7th  section  of  the  statute   11  Vict,  c  12,  provides  that  no 
person  tried  for  felony  under  this  act,  if  the  matter  proved  shall 
amount  to  treason,  shall  afterward  be  tried  for  treason  upon  the 
same  facts,  but  no  person  could  avail   himself  of  that  provision 
unless  the  writings  were  set   forth   in  these  counts.     The  days 
certainly  are  named,  but  the  parties  prosecutino;  are  not  bound 
by  the  days  set  forth,  and  a  prisoner  could  not  show  that  he  had 
been  before  prosecuted  for  the  identical  same  felonies  or  treasons; 
so,  if  we  are  right,  that  in   an  indictment  for  compassing  any 
of    the    objects    mentioned  in   this    act,   and    expressing  those 
compassings  by  open   and  advised  speaking,  it  is   necessary  to 
actually  set   out   the   words.      It  is  a  strong  authority  to  show 
that   in   case   of  publishing  the  publications  also  should  be  set 
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oat;  and  where  it  is  necessary   to  set  out  in  an  information,        Bbq. 
upon  the  oath  of  two  credible  witnesses,  the  very  words  spoken  ''• 

by  which  the  compassings  charged  were  expressed,  it  is  a  strong  q^vak  Duffy. 

ailment  to  show  that  in  cases  of  indictments  for  publications        

the  words  also  should  be  set  forth,  and  the  5th  section  of  the  ^^^- 
statute  does  not  direct  the  substance  of  the  words  spoken  to  be  crown  and 
set  out,  but  ^'  the  words."  The  other  four  counts  of  this  indict-  Govmmmt 
ment  cannot  be  supported.  Two  objections  arise  to  them — first,  ^^'^HH^^^j^^ 
duplicity ;  secondly,  generality.  The  objection  of  duplicity  can 
only  be  taken  advantage  of  on  demurrer,  and  the  rules  as  to 
pleadings  being  double  which  apply  in  civil  cases  hold  in 
criminal  cases.  In  R.  v.  Roberts  (Carth.  226),  per  Holt,  C.  J., 
which  was  an  action  against  a  ferryman  for  taking  more  than 
the  regular  tolls,  it  was  held  that  every  extortion  was  a  separate 
offence,  and  they  should  not  all  be  joined.  All  the  cases  are 
collected  in  2  Gabbett's  Cr.  L.  234.  Though  Campbell  and  Haynes 
V.  The  Queen  (1  Cox  C.  C.  279)  is  not  exactly  in  point,  the 
doctrine  of  duplicity,  as  laid  down  in  that  case,  was  affirmed 
by  Lord  Denman  on  a  writ  of  error.  I  cite  it  to  show  that 
duplicity  is  recognised  as  a  defect  in  that  very  late  case.  The 
question,  then,  is  whether  each  of  these  counts  charges  one  offence 
or  more?  The  Ist  count  charges  that  **the  said  felonious  com- 
passing, &c.,  he,  the  said  Charles  Gavan  Duffy  then  and  there 
feloniously  did  express,  utter,  and  declare,  by  then  and  there  felo- 
niously publishing  in  a  certain  printing  in  a  certain  public  news- 
paper called  The  Nation^  which  said  printing  is  entitled  ^  The 
Business  of  To-day,'  and  contains,  amongst  other  things,"  &c.  And 
the  said  felonious  compassing,  &c.  &c.,  he,  the  said  Cnarles  Gavan 
Duffy  afterwards,  &c.  &c,  on  the  17th  day  of  June,  at,  &c.,  did 
further  feloniously  express,  &c.,  by  then  and  there  feloniously 
publishing  a  certain  other  printing,  &c.,  which  said  last-mentioned 
printing  is  entitled  *^  The  Uses  of  the  Union,"  and  so  the  count  goes 
on  to  allege  eight  or  nine  different  publications,  each  of  which,  we 
Bay,  is  a  separate  felony.  [Richards,  B. — There  is  one  compas- 
sing expresse4  by  several  publications.]  Each  of  these,  we  say, 
oonstitutes  a  distinct  offence,  for  the  words  of  the  statute  are,  that 
if  any  person  whatsoever  such  compassings,  &c  shall  declare  by 
"  any  printing  or  writing,"  not  **  printings  or  writings,"  in  the 
plural  number.  If  the  jury  found  a  verdict  of  guilty  on  one  of 
these  printings,  it  would  be  an  offence,  and  therefore,  necessarily, 
the  indictment  contains  more  than  one  offence.  The  moment  the 
prisoner  published  one  of  the  printings  he  could  have  been  indicted 
rbr  it,  and  if  the  jury  took  the  same  view  of  the  case  as  the  Attorney- 
General,  and  found  him  guilty,  he  could  be  punished  for  it.  In 
treason  the  case  is  different,  for  there  the  intent  or  compassing  is 
the  offence.  It  is  clear  that  the  prisoner  is  here  charged  with 
several  distinct  and  substantive  felonies.  The  count  charges  him 
with  compassing  to  deprive  and  depose  the  Queen  by  the  publish- 
ing certain  articles,  and  the  Attorney-General  has  no  right  to 
throw  up  to  the  jury  a  dozen  articles  and  to  say  you  are  to  find 

VOL.  IV.  Y 
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Bko.        out  of  them  all  together  the  intent  charged.    [Pebrin,  J. — ^What 

^'  do  you  say  to  the  5th  section  of  the  statute?]  That  section  enables 

Gavan  Dufft.  the  prosecutor  to  charge  several  felonies  in  the  same  indictment, 

but  not  in  the  same  count.     This  being  a  highly  penal  act,  it  is  to 

^^^^'       be  most  strictly  interpreted.     There  is  a  somewhat  dmilar  provi- 

Crowm  and    <^^^  ^^  ^^  ^^^  ^^  ^  ^^o*  ^»  ^  ^^i  ^  ^1>  relating  to  embezzlementy 
Qo9trmmetd    which  enables  a  prosecutor  to  charge  any  number  of  acts  not  more 
*722^^  than  three  in  the  same  indictment,  using  the  same  words  as  the 
statute  of  11  Vict,  c  12,  s.  5.     The  manner  in  which  these  acts 
should  be  charged  came  in  question  before  Mr.  Justice  Patteson  in 
R.  V.  Purchase  (Car.  &  Marsh.  617).     Upon  the  similar  Endisli 
statute  the  practice  is  laid  down  in  Arch.  jPrac  275  (last  edition)^ 
and  the  form  of  indictment  ^ven.     In  72.  y.  Purchase  that  fcmn 
was  not  adopted.     Patteson,  J.,  in  that  case,  said,  ^^  I  think  there 
is  no  doubt  tnat  the  prisoner  may  plead  over  to  the  felony  if  the 
demurrer  be  decided  against  him."     That  is  the  opinion  of  two 
judges  that  the  prisoner  might  plead  over  after  demurrer  in  felony. 
It  was  then  objected  that  the  indictment  was  bad  for  daplici^. 
The  question  of  duplicity  was  not  decided,  the  judges  being  cleanj 
of  opinion  with    the    prisoner's  counsel  on  the  other  groand& 
Patteson,  J.,  observing  ^^  I  am  not  at  all  sure  that  it  may  ha?e 
been  intended  to  allow  three  distinct  acts  of  embezzlement  to 
be  charged  in  one  and   the  same  count."      Now  I  admit  thit 
that  case   is  not  an  exact  authority  for  me,  but,  as  far  as  it 
goes,  it  is  not  an  authority  for  the  crown.     When  I  coople 
that  case  with  the  invariable  practice  and  all  the  forms  in  the  text 
books,  I  do  not  think  the  Attorney-General  will  be  able  to  shov 
any  case  in  which  three  separate  acts  of  embezzlement  have  been 
charged  in  the  same  count  of  an  indictment.     If  the  separate 
offences  were  chained  in  separate  counts,  the  court  oonld  put  the 
prosecutor  to  his  election,  but  if  they  are  charged  in  the  same 
count,  the  prosecutor  cannot  be  put  to  his  election ;  beades,  by 
adopting  the  practice  of  the  Attorney-General  in  this  case,  the 
grand  jury  may  find  the  bill  against  the  prisoner  on  one  artide, 
and  the  petty  jury  may  find  him  guilty  on  a  differ^t  article,  and 
thereby  the  prisoner  may  be  deprived  of  his  common  law  right,  to 
have  the  offence  found  by  the  grand  jury  and  also  by  the  petty 
jury.     It  may  be  said  that  the  indictment  should  be  very  long, 
but,  as  was  observed  in  the  case  of  (fConneU  y.  The  Queen,  by  Loro 
Dcnman,  the  Attorney-General  need  not  put  so  many  offences  m 
an  indictment.     The  first  four  counts  are  equally  liable  to  the 
objection  of  uncertainty  as  the  last,  for  they  chaj^  that  C.  6* 
D.,  the  said  compassings,  &c.,  did  express,  &c,  by  &en  and  theie 
feloniously  publishing  a  certain  printing  in  a  certain  public  news- 
paper called    Jlie  Nation^  which  said  printing  is  entitled  *^  The 
Business  of  To-day,"  and  contains,  amongst  other  things,  suocot' 
ding  to  the  tenor  and  effect  following,   that  is  to  say,  &c,  not 
averring  that  in  that  particular  portion  so  set  forth,  he  did  ntter, 
express,  and  declare,  the  particular  treasonable  compassings  whidi 
constitute  the  offence.     It  is  quite  consistent  with  the  inoictmeit 
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ftt  he  did  not  in  the  part  here  set  forth,  express  the  treasonable        Reo. 
mpassings  charged,  and  if  the  jury  thought  that  by  any  portion     ctiaslea 

the  article  not  set  forth  he  had  so  compassed,  they  might  find  gavan  Dufpt. 

01  guilty.     I  do  not  contend  that  the  prosecutor  is  oound  to  set        

rth  the  whole  of  a  long  publication,  out  there  is  no  averment        ^^^^' 
nnecting  the  compassing  chained  with  the  parts  set  forth.     By    crown  and 
iking  such  an  averment  as  the  present,  the  crown  is  entitled    Government 

give  the  whole  article  in  evidence  to  the  jury  and  to  tell  them  ^^^^^Li^" 
at  they  are  bound,  if  they  find  the  compassing  in  any  part  of  the 
tide,  to  find  the  prisoner  guilty.  But,  if  your  lordships  hold 
ith  us  that  it  is  necessary  to  set  forth  the  whole  portion  of  this 
tide,  which  contains  the  treasonable  compassings,  this  indictment 
bad.  There  is  no  colloquium  here.  It  is  utterly  impossible  to 
aderstand  those  articles  without  something  to  explain  them ; 
lere  is  no  averment  of  extrinsic  facts.  In  one  of  the  articles 
The  French  Revolution  "  is  mentioned,  but  your  lordships  know 
othing  judicially  of  "  The  French  Revolution.**  There  have 
een  revolutions  in  France  in  1781,  1830,  and  the  last  revolution 
f  1848.  It  is  also  stated  that  '^  The  Repeal  Association  "  is  to  be 
issolved,  and  "  Loyola  "  is  mentioned.  The  court  cannot,  in  this 
ndictment,  understand  who  Loyola  was,  or  what  the  Repeal  was. 
There  should  have  been  proper  inuendoes, — there  should  be  a  collo- 
luium.  The  indictment  should  aver  that  these  articles  were 
)abli8hed  of  and  concerning  some  treasonable  design  then  on  foot 
n  intended ;  but  there  is  no  prefatory  averment  at  all  here.  The 
MMage  is  set  forth  nakedly  in  the  indictment.  It  should  have 
averred  it  to  have  been  of  and  concerning  the  Queen,  or  of  or 
xmcerning  some  project  then  on  foot.  It  has  been  laid  down  by 
Bale  (1  P.  C.  118),  and  by  Foster  (Disc,  on  Tr.  Ch.  56\  that  three 
liings  are  necessary  to  constitute  an  overt  act ;  first,  that  it  should 
republic;  second,  that  it  should  clearly  show  some  treasonable 
lesign ;  third,  that  it  should  be  of  and  concerning  some  design 
ben  in  existence.  Foster  lays  down  that  the  writings  must  be 
slative  to  some  plan  or  design  charged  in  the  indictment ;  mere 
Titings  referring  to  vague  designs  never  to  be  put  in  force  were 
ot  intended  to  be  treason ;  no  printings  or  writings  are  now  made 
Jony  which  were  not  overt  acts  of  treason  before  the  passing  of 
le  Statute  of  Victoria,  but  to  constitute  a  felony  they  must  be  such 
I  would  previously  have  constituted  overt  acts  of  treason.  The 
)n8truction  which  has  been  invariably  put  on  the  statutes  36  and  57 
feo.  3,  warrants  me  in  this  position :  ( WatsorCs  case,  32  St.  Tr. 
79 ;  Thistlewood^s  case,  33  St.  Tr.  684.)  The  publications,  to 
nnply  with  the  essential  requisites  of  the  law,  should  express, 
tter  and  declare  the  compassings,  and  should  be  published  of  and 
snceming  some  design  then  in  progress.  The  second  count  does 
We  a  design;  it  states  that  he,  the  prisoner,  did  feloniously 
almfih,  &C.,  a  certain  other  printing  of  and  concerning  "  a  certain 
ther  treasonable  revolution,''  but  it  does  not  allege  that  there 
as  any  revolution  then  intended ;  to  hold  otherwise,  would  be  to 
trodoce  other  facts  into  the  colloquium  which  would  be  contrary 

y2 
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Beo.        to  all  principles  of  law  and  evidence ;  it  is  within  the  cognizance 

"•  of  the  court  that  the  Queen  has  soldiers  and  a  navy,  but  not  that 

Gavan  Duffy.  *  revolution  was  intended.     To  the  2nd  and  4th  counts  the  objec- 

tion  to  the  5th  and  6th  is  also  applicable,  namely,  of  confounding 

^^^^'       the  offences  charged,  and  to  all  the  counts  the  objection  of  gene- 
Cfxwn  and    rality  is  applicable. 

Govemmetu  Baldwin,  Q.  C  contriL — I  submit,  on  behalf  of  the  Crown,  that 
^^*^^  -j^f^  this  indictment  is  suflScient,  and  not  open  to  any  of  the  many 
objections  which  have  been  urged.  It  contains  a  dear  offisnce 
within  the  statute  of  11  Vict.  c.  12,  the  gist  of  the  offence  is  the 
the  compassing,  but  it  is  necessary  that  the  compassing  shall  be 
evidenced  in  a  particular  way,  but  that  way,  so  made  evidence  l^ 
the  statute,  is  not  part  of  the  corpus  delicti.  The  indictment  is 
framed  as  expressive  of  two  intents  to  deprive  and  depose  the 
Queen  from  the  style,  honour,  and  royal  name  of  the  imperial 
crown  of  the  United  Kingdom,  and  to  levy  war  against  Her 
Majesty.  It  is  insisted  that  the  5th  and  6th  counts  are  bad  tot 
two  reasons ;  because  the  articles  are  not  set  forth,  and  because 
they  are  too  general.  But  there  is  nothing  I  contend  in  this  act 
to  exclude  the  publishing  of  printings  from  being  overt  acts,  as 
under  the  old  law  of  treasons.  The  language  of  the  present  act 
is  taken  in  express  terms  from  the  36  Geo.  3,  and  firom  the  prece- 
dents it  is  clear  that  no  such  objection  was  ever  taken  under  the 
former  statute,  proceedings  under  which  would  be  equally  open  to 
these  objections  as  under  the  act  of  11  Vict.  The  form  of  this 
indictment  has  been  taken  from  well  established  precedents  used 
from  the  passing  of  that  act  to  the  present  time.  [Ferbin,  J. — Is 
there  any  reported  case  in  which  such  counts  as  these  are  found  f] 
There  are;  m  Thistlewood^s  case  (SS  St.  Tr.  701)  the  indictment 
is  similar  {ib.  705,  707.)  As  to  the  objection  that  the  counts 
are  too  general,  there  is  no  analogy  between  the  cases  dted  and 
this.  Zenobio  v.  Axtell  (6  T.  B.  162),  was  the  case  of  a  libel 
written  in  the  French  language ;  the  plaintifis  stated  what  was 
described  as  a  translation  without  stating  what  the  original  wai^ 
or  giving  the  court  the  power  of  judging  whether  it  was  a  correct 
translation  or  not.  In  Lloyd's  case  (2  East  P.  C.  1 122),  which  was 
a  proceeding  under  the  Black  Act  for  sending  a  menacing  letter, 
no  portion  of  it  was  set  out.  In  all  these  cases  there  was  the 
obvious  distinction  that  the  thing  omitted  was  not  evidence  of  the 
corpus  delicti,  but  the  corpus  delicti  itself;  there  are  not  three 
classes  of  ofTences  created  by  this  statute.  The  offences  are  the 
compassing  and  imagining  to  dethrone  the  Queen  or  to  levy  war 
against  her,  but  by  different  means.  SacheverelPs  case  (15  St 
Tr.  1)  is  relied  on  as  one  of  the  strongest  authorities  in  favour  of 
the  objection^  but  in  the  same  volume  of  the  State  Trials,  as 
reported  in  p.  938,  the  objection  made  by  prisoner's  counsel,  that 
is  as  much  as  is  required  by  the  act  of  Parliament.  [Perrin,  J.— 
What  is  the  date  of  that  case?]  1717.  Layer^s  case  occurred 
in  1722.  In  the  5th  and  6th  counts  of  this  indictment  the 
acts   are  laid  generally.      The  objections  taken  to  these  counts 
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I  twofold;   first,  that  the  publications  have  not   been  stated;        Beo. 

londly,  that  the  counts  are  too  general.     It  is  admitted  that     ^    ^' 

jy  would  have  been  good  counts  in  treason,  but  it  is  alleged  gavan  Duffy. 

it  in  treason-felony  they  are  bad,  because,  while  in  treason  the        

npassing  is  the  offence  and  the  overt  acts  are  mere  evidence  of       ^^' 

under  the  statute  1 1  Vict.  c.  12,  two  things  are  necessary  to    crown  and 

istitute  the  crime,  the  compassing  and  the  manifestation  of  it.    Government 

i  that  the  acts  (the  publications),  being  a  part  of  the  corpus  ^^^5^3^-^"" 

Stc/i,  should  be  set  forth  in  the  indictment.    But  if,  as  I  contend, 

^re  is  no  distinction  in  this  respect  between  treason  and  treason- 

ony,  it  disposes  of  the  objection  to  these  two  general  counts. 

uder  the  old  laws  and  the  old  Act  of  Treason  of  Edward  the 

lird,  compassing  to  depose  the  sovereign,  or  compassing  to  levy 

kT,  were  not  substantive  treasons,  but  might  have  been  used  as 

ert  acts  of  other  treasons  until  the  act  of  36  Geo.  3.     Lord 

snterden,  in  ThistletcoodCs  case  (33  St.  Tr.  68),  adverting  to  the 

Ltute  Edw.  3,  says,  in  his  charge  to  the  grand  jury,  that  the 

me  of  treason  consists  ^*  in  the  compassing,  imagination,  or  in- 

ition  to  perpetrate  the  acts,  and  not  in  the  actual  perpetration 

them,"  and  that  under  the  statute  36  Geo.  3,  the  law  requires 
hat  the  party  shall  express,  utter,  or  declare  his  intention,  by 
blishing  some  printing  or  writing,  or  by  some  overt  act  or  deed, 
le  law  has  thus  wisely  provided  that  in  cases  of  this  kind,  which 
inifestly  tend  to  the  most  extensive  public  evil,  the  intention 
ill  constitute  the  crime,  but  the  law  has  at  the  same  time,  with 
nal  wisdom  provided,  that  the  intention  shall  be  manifested  by 
ne  act  tending  towards  the  accomplishment  of  the  criminal 
jeet.  It  is  contended  by  my  learned  friends  at  the  other  side, 
t  only  that  there  is  the  distinction  that  the  overt  act  is  made 
der  the  Statute  of  Victoria  part  of  the  corpus  delicti^  but  also  that 
lere  there  is  made  by  the  statute  of  36  Geo.  3  but  one  crime — the 
npassing, — there  are,  by  the  Treason  Felony  Act,  three  crimes, 
lo  not  deny  that  for  the  purpose  of  prosecuting  a  case  successfully 
must  be  shown  that  the  two  things  exist,  vclq  compassing  and 
3  publication,  but  I  deny  that  the  publication  is  a  portion  of  the 
yus  of  the  crime,  and  submit  that  it  is  only  a  portion  of  the 
idence  of  it,  as  it  was  under  the  stat.  36  Geo.  3.  Looking  at 
5  language  of  the  act  of  the  1 1  Vict,  without  going  out  of  the 
ltute  itself,  it  is  plain  that  it  contemplates  that  the  compassing 
ill  be  the  offence  and  nothing  else.  The  3rd  section  provides 
it  if  any  person  whatsoever  shall  compass  to  deprive  or  depose 

to  levy  war  against  the  sovereign,  &c.,  and  such  compassings 
dl  express,  utter,  or  declare,  by  publishing  any  printing  or 
iting,  or  by  open  and  advised  speaking,  or  by  any  overt  act  or 
3d,  every  person  so  offending  shall  be  guilty  of  felony.  Will 
5  court  hold  that  the  larger  and  more  general  words  which  follow 
s  enumeration  in  the  first  part  of  the  clause  are  to  have  a  limited 
i8truction  put  on  them  by  reason  of  the  immediate  antecedent? 
loee  words  should  be  construed  to  mean  things  ejusdem  generis 
th  those  previously  enumerated,  and  then  the  section  would 
id — by  open  or  advised  speaking,  or  by  any  other  overt  act  or 
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Reo.  deed  whaUoeveTy — as  if  the  latter  word  were  inoorporated  in  the 
CnlsLvm     sentence;  and  the  next  section  (the  4th)  shows  plainly  that  there 

Gavan  Dufft.  is  A  distinction  taken  in  the  act  between  the  offence  and  the  eyi- 

dence  of  it^  but  that  the  offence  remains  the  same,  namely,  the 

^^^^'  compassing.  The  5th  section  enacts,  that  it  shall  be  lawful  in  anj 
Crown  amd  indictment  for  any  felony  under  this  act  to  charge  against  the 
Govemmaa    offender  any  number  of  the  malicious  acts  or  deeds  by  which 

^^'Ti^tm^  ^^^  compassings,  &c.,  or  any  of  them,  shall  have  been  expressed. 
What  is  the  felony  which  is  there  mentioned  in  the  singulir 
number?  If  it  be  not  the  compassing,  it  should  be  in  the  plunl; 
if  not,  we  should  have  as  many  felonies  as  there  are  overt  acts  in 
the  indictment,  for  the  words  are  *^in  any  indictment  for  any 
felony,"  and  a  separate  count  in  the  eye  of  the  law  is  con^deied  a 
separate  indictment.  If  the  question  were  new,  I  would  submit 
that  the  offence  was  complete  by  the  compassing  alone,  and  {hit 
as  the  compassing  must  be  evidenced  by  some  acts,  that  the 
Legislature  has  provided,  in  several  sections,  for  the  manner  m 
which  the  compassings  should  be  e^^denced.  [Pebrin,  J. — ^Yon 
say  that  the  compassing  alone  is  the  offence ;  now  suppose  that 
the  indictment  charged  the  compassing  alone,  and  that  the  pn- 
soner  came  here  and  either  pleaded  or  confessed,  suppose  he  came 
and  said  he  could  not  deny  but  he  had  compassed  to  depose  the 
Queen,  would  the  court  be  warranted  in  pronouncing  judgment 
upon  him?]  There  is  but  one  crime,  but  the  evidence  iS  it 
should  be  stated.  [Pebuin,  J. — Is  there  any  other  instance  in 
which  the  proof  of  the  offence  needs  to  be  stated?]  In  other 
cases  the  offences  are  plainly  to  be  seen;  in  the  present  case  the 
offence  is  a  peculiar  one,  being  mental  The  words  of  the 
36  Geo.  3,  and  of  the  11  Vict,  being  the  same,  the  interpretation 
which  has  been  put  on  the  words  in  the  former  statute  must 
be  put  on  the  same  words  in  the  11  Vict.,  until  all  the  au- 
thorities on  the  subject  are  disturbed;  and  it  is  conceded  that 
these  counts  would  be  good  in  treason.  Now,  if  these  acts  are 
to  be  held  to  be  of  the  corjms  delicti,  see  the  difficulty  on 
which  my  learned  friend  stands.  He  admits  that  the  statute 
36  Geo.  3,  creates  but  one  offence,  but  he  makes  the  same 
language  in  the  11  Vict,  to  constitute  three  offences,  though  he 
says  it  only  creates  one  offence  in  the  former  act.  It  is  in  effect 
this :  suppose  the  1 1  Vict  merely  recited  the  36  Gea  3,  and  an 
intention  of  transferring  it  to  Ireland.  It  then  would  be  an 
offence  of  treason  here,  and  could  it  then  be  contended  that 
the  counts  would  not  be  good  here  which  would  be  good  under 
the  36  Geo.  3,  in  England ;  that,  if  the  argument  at  the  other 
side  is  good  for  anything,  would  be  the  effect  if  there  was  merely 
a  transfer  of  the  act  to  this  country,  by  reference,  without  any 
enacting  part.  In  a  proceedino;  tried  on  the  1st  April,  1848,  in 
England,  it  would  clearly  not  be  requisite  to  set  out  the  overt 
acts.  Can  it  then  be  contended  that  if  the  offence  was  tried  in 
Engknd  on  the  22nd  of  April,  after  the  act  of  1 1  Vict  had  come 
into  operation,  the  Attorney-General  would  be  bound  to  set  out 
the  overt  acts,   the  langui^e  of  both  statutes  being  the  same? 
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(fFaisan's  case,  32  St  Tr.  67-89.)    [Peeein,  J.— That  indictment        Beo. 
was  not  ander  the  36  Geo.  3.]    From  the  charge  of  the  Lord  Chief     q^j^j^ 
Baron,  in  the  case  of  Reg.  v.  MartiUy  (b)  it  is  plain  that  he  con-  qavan  Dufft. 

sidered  the  law  remained  unchanged  by  the  11  Vict.,  and  that  the        

offence  remained  the  compassing,  out  that  the  overt  acts  were  only  ^^'^^' 
evidence  of  it.  As  to  the  objection  of  generality,  the  same  objection  crown  and 
was  taken  in  Martinis  case  (3  Cox  Crim.  Cas.  p.  318.)  [Peurin,  J.  Oovemmeiu 
— ^Bat  the  court  gave  no  judgment  on  those  counts.]  If  ^^7  ^"/J^StoiaS!^ 
learned  friend  has  not  carried  the  court  with  him  in  this  position, 
that  there  is  a  distinction  between  treason  and  felony,  of  what  use 
are  all  the  cases  which  have  been  cited  ?  In  Zenobio  v.  AxteU,  the 
declaration  did  not  state  one  word  of  what  the  defendant  was 
alleged  to  have  written,  but  a  translation  merely,  if  there  is  no 
distinction  to  be  taken  between  treason  and  treason  felony,  it  dis- 
poses of  all  the  cases  under  the  Black  Act,  which  have  been  cited, 
and  SacheverelTs  case  and  Layer^s  case,  and  all  that  class  of  cases,  are 
out  of  the  question,  unless  it  can  be  established  that  the  publica- 
tion is  a  part  of  the  corpus  delicti ;  and  as  to  the  objection,  that  if  the 
offence  be  not  specified  the  prisoner  could  not  plead  autrefois  acquit 
or  convict,  the  same  objection  would  lie  in  treason.  But  the  section 
of  the  11  Vict.,  which  provides,  that  if  the  offence  amounts  to 
treason  the  indictment  shall  not  be  therefore  bad,  proves  incon- 
trovertibly  that  there  was  intended  to  be  no  distinction,  and  that 
there  is  no  distinction  such  as  has  been  contended  for,  between 
treason  and  felony.  There  is  but  a  single  crime  alleged  throughout 
the  indictment,  therefore  there  can  be  no  duplicity ;  the  crime  is 
the  compassing,  which  is  alleged  to  have  been  evidenced  in  various 
ways.  As  to  the  not  setting  out  the  whole  articles,  it  is,  if  any 
thing,  better  for  the  prisoner,  for  if  the  passages  we  have  set  out 
are  not  evidence  of  the  intents  which  we  impute,  we  must  fail 
before  the  jury,  and  the  indictment  must  be  bad  on  general 
demurrer.  (The  learned  counsel  read  several  portions  of  the 
paragraphs  set  out  in  the  indictment)  These  passages  are  plainly, 
as  we  submit,  evidence  of  the  design  charged.  We  have  also  an 
authority  in  the  case  of  Martin  v.  The  Queen  (3  Cox  Crim.  Cas. 
318),  the  indictment,  in  which  contmned  the  same,  except  that 
there  all  the  articles  were  set  out  in  full  upon  the  writ  in  error  in 
that  case.  The  2nd  objection  was,  that  the  writings  charged  as 
overt  acts  were  not  set  forth.  The  Lord  Chief  Justice  savs  (see 
3  Cox  Ciim.  Cas.  353),  "  it  is  not  necessary  to  decide  on  tliis  ob- 
jectioQ,  and  I  pass  it  by,  merely  observing  that  the  counts  here  are 
conformable  to  the  precedents  for  high  treason  under  the  English 
ict  of  the  36  Geo.  3,  of  which  the  act  of  the  1 1  Vict.,  on  which 
the  present  indictment  is  founded,  is  a  literal  transcription."  I 
mbmit  therefore,  in  this  case,  that  my  learned  friends  have 
ikiled  to  show  that  there  is  the  distinction  that  they  contend  for 
between  treason  and  felony,  and  that  the  case,  standing  just  as  it 

(6)    The  Report   by  Mr.  George  Hodget,  shorthand  writer,  made  for  the  use  of  the 
3owiiiiMOit,  it  here  referred  to. 
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Rso.        did  before  the  passing  of  the  11  Vict.,  we  are  entitled  to  call  on 
••  your  lordshitfi  to  give  judgment  in  favour  of  the  crown. 

OAVi^  DuFFT.     Bvity  Q.C.,  for  the  prisoner. — The  let  and  3rd  counts  must  stand 
or  fall  together.  They  are  bad  on  three  grounds — ^first,  they  do  not 


^^^-  set  out  the  writings  by  which  the  compassings  are  said  to  be  eznresBed 
Crown  amd  ^t^  Sufficient  certainty ;  secondly^  each  of  them  charges  oistiDet 
Govenmeiu  felonies  in  a  manner  not  allowed  by  law;  thirdly^  the  printings  or 
^^^J^J^L^^T'  writings  are  not  introduced  with  the  inducements  and  avennents 
necessary  to  fix  upon  them  the  felonious  meaning  imputed  to  them 
by  the  indictment.  The  indictment  certainly  is  not  warranted  by 
precedent.  It  ought  to  have  stated  the  writings  entire  to  enabk 
the  court  to  judge  whether  they  were  such  as  to  iustify  a  prose- 
cution under  the  act.  It  is  only  necessary  to  read  the  terms  of  the 
Act  of  11  &  12  Victoria  to  satisfy  any  mind  that  the  expresai^ 
uttering,  and  declaring,  are  an  essential  ingredient  of  the  cnme,  and 
that  an  indictment  wmch  did  not  in  that  respect  follow  the  words 
of  the  act  would  be  bad.  The  '^  expressing'*  is  as  much  a  term  of 
art  in  this  indictment  as  the  word  ^^  murder''  in  an  indictment  for 
that  offence.  The  averment  is  of  a  fact  which  oueht  to  be  sub- 
mitted to  the  jury,  and  one  which  cannot  be  suppked  by  intend- 
ment. This  being  a  new  felony  created  by  this  statute,  it  is  only 
confusing  to  refer  to  the  form  of  indictments  in  cases  of  treason. 
There  are  many  distinctions  between  the  offences.  A  man  might 
be  indicted  unaer  this  act  when  he  could  not  be  indicted  for  trea- 
son after  the  limitation  of  three  years,  prescribed  by  the  1  &  2 
Geo.  4,  c  24  (Ir.),  had  expired :  {Martin's  ccLse^  per  Pigot,  C.  R 
Hodges'  Rep.  pp.  439,  440,  172.)  There  are  privil^es  given 
in  treason  cases  which  do  not  exist  in  prosecutions  under  this  act 
In  2  Hale  P.  C.  169,  it  is  laid  down  that  an  indictment  is  nothing 
else  but  a  plain  and  certain  narrative  of  an  offence  committed  by 
any  person,  and  of  those  necessary  facts  that  concur  to  ascertain 
the  fact  and  its  nature:  (2  Gabbett's  Cr.  L.  198.)  Citing J&7 
V.  Homey  per  De  Grey,  C.  J.  (Cowp.  682),  who  observes  **the 
charge  must  contain  such  a  description  of  the  crime  that  the 
defendant  may  know  what  crime  it  is  which  he  is  called  upon  to 
answer ;  that  the  jury  may  appear  to  be  warranted  in  their  con- 
clusion of  *  guilty'  or  *  not  guilty'  upon  the  premises  delivered  to 
them,  and  that  the  court  may  see  such  a  definite  crime  that  they 
may  apply  such  a  punishment  as  the  law  prescribes."  These  ob- 
servations, strong  in  any  case,  become  more  so  in  cases  where  the 
punishment  may  vary  from  a  month's  imprisonment  to  transporta- 
tion for  life.  Suppose  the  Attorney-General  in  this  case  asks  the 
court,  as  he  hcos  said  he  will,  for  final  judgment  on  this  demurrer 
if  it  be  against  the  prisoner,  the  court  has  not  before  it  the  pnbK- 
cations  on  which  the  grand  jury  found  the  bilL  In  2  Hawk.  P.  C. 
c.  25,  s.  59,  it  is  said  to  be  '^  a  good  rule  in  indictments  as  well  as 
appeals  that  the  special  manner  of  the  whole  fact  ought  to  be  set 
forth  with  such  certainty  that  it  may  judicially  appear  to  theconrt 
that  the  indict ors  have  not  gone  on  insufficient  premises."  It  might 
be  that  the  very  parts  set  out  were  not  the  parts  on  which  the 
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ary  found  the  bill,  and  Hawkins,  in  yoL  2,  P.  C.  lib.  2,        Rbo. 

57,  also  says,  regularly  every  indictment  must  charge  a       ^^• 
;h  some  particular  offence,  or  else  with  several  of  such  GAv^ii^m 

particularly  and  certainly  expressed,  and  not  with  being        ' 

der  in  general,  for  no  one  can  well  know  what  defence  to       ^^^- 
>  a  charge  so  uncertain,  or  to  plead  either  in  bar  or  abate-    ^,^^^  ^^ 

a  subsequent  prosecution ;  neither  can  it  appear  that  the  Gavemmau 
ren  in  evidence  against  a  defendant  on  such  a  general  accu-  ^^^J|^_^,2~ 
Lre  the  same  of  which  the  indictors  have  accused  him; 
can  it  judicially  appear  to  the  court  what  punishment  is 
or  an  offence  so  loosely  expressed.  T£  the  compassing  be 
le  crime,  if  the  prisoner  be  found  guilty  upon  one  artido 
massing  to  depose  the  Queen  on  the  2nd  June,  could  he,  if 
d  and  subsequently  indicted  on  another  article  for  a  com- 
to  depose  the  Queen  on  the  very  same  day,  plead  autrefois 

I  apprehend  he  could  not.  SachevereJts  case  (15  St.  Tr.  1,) 
"lei^s  case — cases  of  libel — suggest  the  most  natural  analogy 
»ise.  In  indictments  or  in  civil  actions  for  libel,  it  is  not 
it  unless  the  very  words  are  set  out:  {Wright  v.  Clements^ 
Aid.  503 ;  Gutsole  v.  Mathews,  1  M.  &  W.  495 ;  Woods  v. 

6  Taunt  169,  1  Marsh.  522;   S.  C,   Zenobio  v.  Axtell, 

162.)  But  the  rule  is  by  no  means  confined  to  libel  cases, 
irt  will  fin(^that  wherever  any  written  instrument  is  of  the 
of  the  crime  it  must  be  set  out,  that  the  court  may  see 

*  it  authorizes  them  in  pronouncing  judgment.  In  iZ.  v. 
id  others  (6  East,  417),  Lord  Ellenborougn  doubts  the  case 
r.  Fuller  (1  Bos.  &  Pul.  180),  and  observes,  in  giving  judg- 
I  do  not  know  any  case,  where  an  offence  consists  in  woras 
ng,  where  the  same  general  and  compendious  method  of 
ng  it  has  been  deemed  sufficient  without  stating  the  words 
Dg  necessary  to  constitute  the  offence,"  and  on  a  future  day, 
rt,  after  having  referred  to  Bex  v.  Moors  and  others,  held  the 
3nt  was  bad.  [Peerin,  J. — There  is  a  very  strong  case 
you — R.  V.  Williams — which  was  a  proceeding  against  the 
3f  "  Paine's  Age  of  Reason."  I  go  thus  far  with  your  argu- 
lat  if  the  part  set  out  does  not  express  the  intention  chained, 
it  fails.]  In  Clements  v.  Fisher  (7  B.  &  C.  459),  the  declara- 
3  held  bad  for  not  averring  that  the  matter  published  was 
1  concerning  the  plaintiff."  There  are  certainly  exceptions 
ule,  but  nothing  can  supply  the  omission  in  this  indictment 
'erment  that  he  did  express,  utter,  and  declare  the  compas- 

and  concerning  Her  Majesty  or  the  Government.  Suppose 
Y  find  the  indictment  as  it  stands,  is  there  a  particle  in  it 
that  the  intentions  charged  are  to  be  found  in  the  passages 

*  Wright  v.   Clements  goes  a  long  way  to  establish  the 
of  this  objection.     In  forgery,  before  the  statute  2  &  3 

,  c  123,  s.  3,  it  was  necessary  to  set  out  the  indictments, 

same  rule  existed  in  prosecutions  for  administering  unlawful 

jfore  the  27  Geo.  3,  c.  15,  and  in  perjury  and  prosecutions 

ining  goods  by  false  pretences  before  the  statute  31  Geo.  3, 

1 :  (A  V.  Murray,  2  Str.  1127  ;  R.  v.  Perroty  2  M.  &  S. 
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&B<x  379 ;  rimng  v.  7%4?  Kinffy  3  T.  R.  102 ;  iZ.  v.  Gin,  9  R  &  Ad. 
^   ^'  204.)    At  common  law,  and  anterior  to  the  statute  of  Edw.  3, 

Gavak  d^ft.  there  was  no  necessity  to  set  out  any  overt  acts  at  alL  The  offence 

was  in  the  compassing,  and  the  overt  acts  were  considered  as  the 

^^^'  means  used  to  effectuate  the  intention:  (Foster's  Cr.  L.  193.)  In 
Croum  and  ^^T^gf  P-  ^9  ^^  is  laid  down  that  the  statute  is  perfectly  satisfied 
Gcffmmmu    by  aU^ng  one  overt  act,  and  the  prosecutor  may  then  prove  ai 

^^Ihi^LuwT^  many  others  as  he  thinks  fit  The  old  statutes  of  treason  do  not 
afford  an  analogy.  There  is  a  dear  distinction  between  overt  actO) 
which  are  merely  evidence  of  the  guilty  intention,  and  where  thej 
are  themselves  of  the  essence  of  the  crime  charged.  The  passagei 
omitted  from  this  indictment  may  have  been  those  on  which  the 
grand  jury  have  found  the  bilL  If  this  objection  be  good,  it  goes 
to  seven  out  of  the  nine  publications  referred  to  in  the  indictment: 
(4  Wentw.  PL  199^.  It  will,  no  doubt,  be  ar^ed  by  the 
Attorney-General  toat  there  are  two  entire  publications  chttged, 
and  that  these  are  sufficient  to  sustain  this  indictment  (lost 
Cr.  L.  194),  and  the  analogy  of  treason  cases  will  be  reliea  on: 
{Lowick's  case,  13  St  Tr.  267.)  In  Layer's  case  (16  St  Tr.  93,)  it 
is  said  that  if  the  overt  act  be  badly  laid,  it  should  be  taken  aa 
if  it  was  out  of  the  indictment,  and  no  evidence  ^ven  upon  it; 
and  in  Rex  v.  Rhodes  (2  Ld.  Raym.  886,)  it  was  held  that  in  a  pro- 
secution for  perjury,  if  one  peijury  be  well  ass^ned  it  will  sustain 
the  conviction;  but  in  O^Cannell  and  others  v.  The  Queen,  (11 
CI.  &  Fin.  379,  and  1  Cox  Crim.  Cas.  413),  the  authority  of  Ait 
case  appears  to  have  been  much  shaken.  In  Reff.  v.  JParier 
(1  Car.  &  M.  644),  the  course  of  taking  a  partial  demurrer  was 
suggested  by  Tindal,  C.  J.  I  shall  submit,  if  the  court  be  of 
opinion  that  the  two  publications  which  are  set  out  are  sufficient 
to  sust^n  the  indictment,  that  then  your  lordship  wiU  treat  this  as 
a  divisible  demurrer,  and  give  judgment  for  the  prisoner  on  thoee 
portions  of  it  which  are  tenable,  which  was  the  old  practice  in 
civil  cases ;  and  I  would  call  on  the  court  either  to  rule  the  entire 
case  with  us  or  treat  it  as  a  divisible  demurrer.  But  I  submit  that 
it  is  impossible  to  separate  these  allegations,  for  the  mxxd  yaij 
have  presented  that  he  did  ^'  further  express,"  &c,  ana  therefise 
must  have  had  in  their  mind  the  previous  *^  expressions.**  The 
letters  are  set  out  without  any  previous  averment  of  a  treascmaUe 
intent  There  are  no  circumstances  or  inuendoes  made  use  of  to 
show  the  &:uilty  intent  Does  the  statute  of  1796  enable  the 
Crown  to  charge  any  publication  in  a  way  in  which  they  could  not 
charge  it  under  the  statute  of  Edw.  1  as  an  overt  act?  If  it  does 
not,  it  is  necessary  for  them  to  set  them  out  as  overt  acts.  If  it 
does,  the  overt  acts  are  different  things:  (^Sidney's  case,  ^  StTr.817.) 
[Perrin,  J. — Sidnet/^s  case  was  not  for  published  writings.]  Even 
published  writings  must  refer  to  some  design  then  on  foot  If  the 
writings  are  to  be  considered  as  mere  publications,  and  not  as  overt 
acts,  and  are  capable  of  two  meanings,  one  guilty,  the  other  inno- 
cent, the  prosecutor  ought  to  refer  to  that  which  he  alleges  to  be 
the  guilty  meaning  {Black  v.  Holmes,  Fox  &  Sm.  28),  and  for 
want  of  this  the  indictment  is  uncertain.     One  count  charges  an 
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intention  to  depose  the  Queen^  another  to  levy  war  to  compel  her       Bbo. 
to  change  her  measures  and  counsels.    It  is  dear,  therefore,  that     ^   ^* 
the  pubucations  are  alleged  to  contain  two  guilty  meanings  at  the  q^van  Dufft« 

same  time,  and,  I  may  contend,  one  innocent  meaning.     There        

should  have  been  a  prefatory  averment  to  show  the  guilty  mean-  ^^^^' 
ing.  There  is  but  one  inuendo  in  the  indictment  from  b^inning  Crown  <md 
to  end,  najnely,  "  My  dear  Sir,"  meaning  William  Smith  O'Brien.  Gooenmmt 
The  mere  levying  war  is  not  an  offence  under  this  statute  which  ^^^JStow^T" 
limits  the  offence  to  levying  war  to  compel  Her  Majestv  by  force 
and  constr^t  to  change  her  measures  and  counsels.  If  there  was 
an  insurrection  of  people  at  Clonmel,  it  would  be  treason,  but 
compassing  to  raise  it  would  not.  At  the  recent  trials  at  Clonmel, 
the  court,  with  the  concurrence  of  the  Attorney-General,  directed 
an  acquittal  on  every  count  charging  an  attempt  on  the  life  of  the 
Queen:  {Lord  George  GordojCs  case,  21  St.  Tr.  485.)  The  cases  of 
Essex  and  Southampton  seem  to  have  been  misunderstood  in  the 
text  books.  Lord  Bacon  gives  the  best  account  of  the  case  in  which 
he  was  prosecutor :  (Bacon's  Works  by  Montague,  voL  6.)  There 
ought  to  be  an  inuendo  if  the  publication  be  capable  of  a  guilty 
and  an  innocent  construction,  and  if  it  be  capable  of  two  guilty  con- 
structions, there  ought  to  be  two  inuendoes :  (1  Man.  &  Gr.  732, 
in  note ;  Markman  v.  Sheperdson^  11  AdoL  &  El.  411 ;  Pinkney  v. 
InhabitanU  of  Rutland^  2  Saund.  379 ;  Com.  Dig.  tit. "  Pleader,  C/' 
32 ;  Bnscoe  v.  Hill,  per  Parke,  B.  10  M.  &  W.  735 ;  Reg.  v.  Bar- 
ristoHy  4  Jur.  698.)  If  the  coiu*t  think  that  any  part  of  this 
Indictment  is  good,  they  ought  to  give  judgment  that  we  answer 
M>  much  of  it  as  is  good;  but,  if  the  court  hold  that  it  is  so,  does  it 
not  show  that  it  is  open  to  the  objection  of  duplicity :  {Reg.  v.  Bur- 
rt5/on,4  Jur.  698);  CfCoigley  ^  O'Connor's  cases,  2Q  St.  Tr.  1191, 
aecided  in  1799;  Despard!s  casej2%  St  Tr.  345,  in  1802;  Watson's 
case,  32  St.  Tr.  681,  in  1817,  and  BrandreiKs  case,  32  St  Tr.  755, 
In  the  same  year,  and  Thistlewood's  case,  33  St.  Tr.  681,  in  1820 
all  infer  but  the  one  declaration,  the  one  compassing.  Watson's 
case  is  not  authority  against  us  nor  for  these  general  counts,  for 
the  evidence  was  given  on  the  third  count,  which  was  for  levying 
war.  As  to  the  law  regarding  a  partial  demurrer  (1  Chitty  Cr.  L. 
442-3),  the  moment  you  decide  that  the  demurrer  is  good  to  part 
and  that  the  prisoner  must  answer  the  remainder,  the  objection  of 
duplicity  arises,  and  if  the  charges  are  all  combined,  a  portion 
being  bad,  the  whole  is  bad  on  the  authority  of  Reg.  v.  Burriston 
(4  Jur.  698.)  The  compassing  is  charged  to  have  been  on  the 
3rd  June,  and  then  it  is  alleged  to  have  been  further  expressed  by 
publications  on  the  29th  July,  but  under  this  act,  the  compassing 
and  expression  must  be  contemporaneous,  and  the  only  way  to  get 
rid  of  that  vice  in  the  indictment  laying  it  all  as  one  transaction  is, 
by  importing  into  it  a  continuendo.  The  Act  of  Victoria  allows  of 
several  felonies  being  charged  in  an  indictment  under  its  provisions 
but  confines  the  party  to  one  compassing:  TTiistlewood^s  case 
(33  St.  Tr.  681.)  There  must  be  either  two  distinct  compassings, 
and  then  it  is  duplicity,  or  else  it  must  be  a  charge  that  on  u\e 
29th  July  he  expressed  what  he  had  compassed  on  the  3rd  June, 
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Rbo.  which  is  a  past  compassiiig^  the  expression  of  which  is  no  offence. 
^'  But  the  2nd  count  is  clearly  bad,  the  compassing  is  laid  on  the 

Gavan  DuFfT.  3rd  June.     The  count  states  that  he,  on  the  3rd  of  June,  feloni- 

ously  did  compass,  &c.  and  the  said  felonious  compassing  tiien  and 

1^*  there  feloniously  did  express,  utter  and  declare,  by  publishing  a 
Crawm  and  Certain  printing,  &c.,  and  the  said  felonious  compassing,  &c.,  be 
Gowentmmu    the  said  C.  G.  D.,  afterwards,  &c,  on  the  17tn  day.  of  June, 

^?|j^^ff—  did  further  feloniously  express,  utter,  and  declare,  by  then  and 
there  feloniously  publishing  a  certain  other  printing,  which  is 
plainly  bad  for  repugnance.  In  2  Hawkins,  P.  C.  25,  s.  27,  it  is 
said  that  if  an  indictment  lays  an  offence  on  an  impossible  day  it 
is  void.  Here  some  acts  in  the  indictment  are  alleged  to  haye 
been  done  on  the  3rd  July,  some  on  29th;  taken  as  a  whole,  the 
indictment  is  insensible  and  repugnant.  Denmson  t.  Richardum 
(14  East,  296)  shows  how  strongly,  even  in  civil  cases  courts  will 
lean  against  repugnancy :  (Hawk.  P.  C.  c.  23,  s.  90.)  The  objec- 
tion of  repugnancy  applies  to  the  2nd,  4th,  5th,  and  6th  counts, 
(Rex  y.  Lococky  3  Burr.  1901.)  To  aver  in  an  indictment  an  offence  in 
the  time  of  one  sovereign  against  the  peace  of  another  is  clearly  bad. 
The  5th  and  6th  counts  are  also  bad  for  misdescribing  the  offence: 
they  should  have  laid  the  publications  as  such,  not  as  overt  acts, 
for  there  may  be  publications  which  are  not  overt  acts ;  there  are 
ofiences  under  this  statute  which  are  not  included  under  ^'oyert 
acts."  This  appears  from  that  part  of  it  which  refers  to  open  and 
advised  speaking.  In  Archb.  Cr.  PL  199,  the  cases  are  collected 
contrary  to  some  other  decisions ;  it  was  held  {IL  v.  Douglas, 
1  Campb.  212)  that  a  man  might  be  convicted  of  stealing  a  ewe 
upon  an  indictment  for  stealing  a  sheep,  sheep  being  the  generic 
term,  I  apprehend  that  it  is  the  general  rule,  and  the  only  way  the 
objection  can  be  got  out  of  is  by  holding  the  last  wora  to  be  a 
generic  term :  {Rex  v.  Howell,  6  Car.  &  P.  148 ;  S.  C.  1  Moody  C.  C. 
405 ;  1  Archb.  Cr.  PI.  99 ;  edit  of  1846.)  The  pleader  here  as  to 
the  general  counts  has  brought  them  as  far  as  can  be  within 
the  authority  of  Clements  v.  Fisher.  Sir  John  Hawles  remarks  in 
Dr.  Kelly^s  case  (1  Burr.),  "I  question  whether  even  in  treason 
this  colloquium  is  sufficient  to  sustain  the  indictment  in  the  alle- 
gation.**  The  grand  jury  have  found  all  these  acts  to  make  one 
declaration,  therefore  if  your  lordships  think  any  one  of  them  bad, 
the  bill  cannot  be  sustained ;  in  every  one  of  the  cases  <uted  at  the 
other  side,  there  was  an  allegation  of  a  conspiracy,  as  in  Thutk- 
woods  cojse  and  WatsorCs  case. 

December  29,  1848. 

The  Attomey-General  (Monahan),  in  reply. —  The  objections 
which  have  been  taken  to  the  1st  and  3rd  counts  are  threefold: 
that  they  are  not  sufficiently  certain ;  that  they  do  not  contain 
extrinsic  averments  or  inuendos;  and  lastly,  on  the  ground  of 
duplicity — namely,  that  they  contain  publications  which  were 
made  at  different  times  and  different  places,  and  therefore  that  the 
counts  are  liable  to  the  charge  oF  duplicity ;  and  a  number  of  cases 
have  been  cited  at  the  other  side  to  sustain  this  objecticNH,  which 
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are  not  in  point     I  admit  that  in  cases  of  actions  or  indictments        Bbo. 

for  libel,  or  for  oral  slander,  or  for  sending  a  threatening  letter,  it  ^- 

ia  necessary  to  set  forth  the  very  words  on  which  the  prosecutor  qavab  Dufft. 

relies,  either  as  an  injury  to  his  character,  or  as  constituting  a        

breach  of  the  law :  the  counts  in  this  case  foUow  the  indictment  in        ^^^^' 
Martinis  case^  except  that  the  latter  contained  several  matters    croum  and 
which  I  think  it  need  not     The  objections  raised  upon  the  two  last    Govemmmt 
counts  I  need  not  discuss  at  present     [RicJhards,  B. — Then  ^*^J|^JJ|^ 
you  say  that  in  principle  the   indictment  in  this  case   is  the 
same  as  the  indictment  in  MartirCs  cascj  as  to  the  non-introduc- 
tiion  of  inuendos  or  specific  averments.]     I  do:  in  MartirCs  case 
the  indictment  said,  which  publication  ^^  is  to  the  effect  follow- 
ing;" in  this  case  it  is  said  ^' which  is,  amongst  other  things,  to 
the  tenor  and  effect  following."     The  pleading  in  this  case  is  a 
literal  transcript  of  approved  precedents  in  cases  of  libel:  {Lord 
George  Chrdoris  case,  22   St  Tr.  177 ;    Paine's  case,  22   St  Tr. 
360;  Holfs  case,  ib.  1200;    WillianCs  case,  26  St  Tr.  646.)    In 
Tabart  v.  Tipper  (1  Camp.  350),  Lord  Ellenborough  says,  "The 
more  correct  way  would  have  been  to  have  said,  in  a  certain  part 
of  which  said  libel  there  was  and  is  contained,"  &c.     It  appeared 
that  between  the  different  parts  of  the  libel,  there  was,  in  the 
original,  a  Latin  line,  which  the  pleader  omitted,  but  inasmuch  as 
it  did  not  alter  or  vary  the  sense,  Lord  Ellenborough  refused  to 
nonsuit  the  plaintiff.     The  only  question,  then,  wmch  I  submit 
can  arise  on  this  point  is,  whether  the  writings  which  are  set  out 
do  appear,  on  a  perusal  of  them,  to  contain  in  them  such  compas- 
sings  as  we  have  charged.     [Richards,  B. — You  say  that  the 
court  is  to  look  into  them.]     I  do :  it  did  so  in  MartirCs  case.     I 
think  no  one  who  reads  the  articles  can  doubt  that  they  bear  the 
meaning  which  we  put  on  them :  {IrvyrCs  case,  KeL  22.)     Most  of 
the  cases  referred  to  at  the  other  sioe  are  cases  which  might  not 
have  referred  to  the  prosecutor  at  all:  inuendos  are  only  used 
where  the  meaning  is  doubtful  or  ambiguous ;  but  here,  1  think 
your  lordships  will  be  of  opinion  that  the  only  meaning  which 
these  publications  could  bear  is,  a  compassing  to  deprive  and 
depose  the  Queen  from  the  style,  honour,  and  royal  name  of  the 
imperial  crown  of  the  United  Kin^om;  if  there  is  any  count 
unobjectionable,  the  demurrer  must  be  overruled :  {Reg.  v.  Rhodes, 
1  Li  Kaym.   886;  Reg.  v.  ffCanruU,  per  Lord  Denman,  11  CL 
&  Fin.  379,  380;  and  1  Cox  Crim.  Cas.  413.)   The  next  objection 
nused  is  duplicity,  that  there  are  several  different  offences  dleged. 
But  upon  the  statute  Edw.  3,  I  think  that,  even  independently  of 
the   5th  section  of  the  act  of  Victoria,  what  has  been  done  here 
might  have  been  well  done ;  but  that  section  removes  all  doubt; 
the  practice  upon  the  statute  of  Edw.  3,  from  the  earliest  times, 
was,  that  the  prosecutor  was  at  liberty  to  prove  as  many  overt 
acts  as  he  pleased  of  the  compassing  alleged.     Take  the  analogous 
case  of  peijury :  there,  though  the  offence  is  the  falsehood, — the 
taking  the  false  oath, — ^it  was  never  contended  that  the  averring  in 
the  indictment  the  several  parts  of  the  falsehood,  was  duplicity ; 
but  in  order  to  prevent  the  question  being  raised  in  cases  Eke  the 
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Rbo.        present,  the  Le^slatore  have,  in  the  5th  eection  of  the  statute, 

^   ^'  under  which  this  indictment  has  been  prepared,  enacted,  ^  that  it 

Gavah  DuFFT.  sl^ftll  ^  lawful,  in  any  prosecution  for  felony  under  this  act,  to 

charge  against  the  oflfender  any  number  of  the  matters,  acts,  or 

^^^'  deeds  by  which  such  compassings,  imaginations,  inventions,  dc- 
Croum  <md  vices  or  intentions  as  aforesaid,  or  any  of  them,  shall  be  uttered 
Gowmmeni  or  declared."  Let  us  go  back,  my  lords,  to  the  portion  of  the 
^•?J^^^|^  statute  which  enumerates  the  matters  by  which  the  things  are  to 
be  expressed,  uttered  or  declared ;  they  are,  according  to  the  3rd 
section,  to  be  expressed,  uttered  or  declared,  *^  by  publishing  any 
printing  or  writing,  or  by  open  and  advised  speabnff,  or  by  any 
overt  act  or  deed.^  I  thmk  your  lordships,  on  consideration,  will 
be  of  opinion  that  the  Legislature,  having  assimilated  the  receDt 
act  to  tne  law  of  treason,  have  required  an  overt  act  to  be  stated 
that  this  provision  was  introduced  to  render  the  pleading  under 
this  statute  the  same  as  the  pleading  under  the  statute  of  £dw.  1. 
It  is  conceded  that  the  prosecutor  is  in  some  way  or  other  to  be 
at  liberty  to  avail  himself  of  the  5th  section ;  and  I  submit  that 
the  only  way  the  overt  acts  which  are  citable  of  proof  could  be 
put  forward,  is  as  they  have  been.  A  dictum  of  Mr.  Justice 
I^atteson  has  been  cited,  that  in  embezzlement,  if  there  are  sepa- 
rate  acts  of  embezzlement,  the  proper  course  is  to  put  them  m 
separate  counts ;  in  cases  of  embezzlement  the  offence  is  single— 
the  taking  of  the  property — ^therefore  the  facts  need  not  be  set 
out.  But  here  it  has  been  provided,  that  you  may  charge  any 
number  of  acts  or  deeds  by  which  the  compassing  shall  have  been 
expressed;  in  Campbell  §•  Hayne$  v.  Tlie  Queeriy  the  opinion  of 
Lord  Denman  is,  that  duplicity  may  be  taken  advantage  of  in 
arrest  of  judgment,  as  well  as  on  demurrer.  So,  in  MarHrCs  cote, 
which  I  do  not  refer  to  as  an  exact  authority,  as  the  point  was  not 
argued.  The  language  of  the  36  Geo.  3,  favours  my  argument,  it 
is  precisely  in  the  same  words  as  the  Statute  of  Victoria,  save  tbat 
the  latter  introduces  open  and  advised  speaking,  but  as  regards 
printing  and  publishing  it  is  just  the  same.  The  precedents  of 
indictments  in  WatsorCs  case  and  Thistlewood^s  case^  under  tbe 
statute  of  Edw.  3,  and  36  Geo.  3,  are  precisely  as  here;  in 
WaUorCs  case  there  was  an  acquittal,  but  in  Thistlewoods  com 
there  was  a  conviction  on  the  count  under  36  Geo.  3,  in  which 
several  overt  acts  were  laid ;  on  these  grounds,  therefore,  I  sub- 
mit that  as  to  the  1st  and  3rd  counts,  there  is  no  ground  for  the 
demurrer  :  {Fitzharris's  case  (8  St.  Tr.  337,  338.)  Now,  as  to  the 
2nd  and  4th  counts,  the  objection  is,  that  according  to  the  tnie 
construction  of  this  statute,  a  publication  cannot  be  relied  on  as  an 
overt  act,  because  the  Act  of  Victoria  takes  a  distinction  between 
publications  and  overt  acts.  An  overt  act,  I  think,  means  any 
thing  done  in  furtherance  of  the  object.  Now,  in  all  the  older 
precedents,  the  court  will  find  the  offence  laid  thus :  that  he  did 
compass,  imagine,  &c.  to  subvert  the  Government,  and  to  put  the 
King  to  death,  and  in  order  to  perfect  and  ftilfil  and  bring 
to  effect,  &c,  he  did,  &c ;  but  the  acts  are  alleged  to  be  done 
in  furtherance  of  the  precise  compassing  alleged  in  the  eariy  pirt 
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of  the  oonnts,  and  it  is  perfectly  well  settled  before  the  36  Gea  3,        ^tso, 
that  the  publication  of  documents  of  a  certain  character  are  overt  •• 

acts  {Cole'i  case,  7  St  Tr.  3^6;  Fitzharris's  case,  8  St.  Tr.  337-338);  gav!^d^t. 

and  under  the  36  Geo.  3,  publications  have  been  so  considered^  as        

in  ThistieuHHxTs  case,  where  the  publication  of  placards  was  so  held ;  ^^^^' 
and  publications,  if  they  are  intended  to  be  used  in  furtherance  of  crownand 
the  object,  can  be  relied  on  as  overt  acts ;  but  it  is  contended  that  G<nfenmeni 
because  the  statute  says,  if  any  person  shall  express,  &c.,  by  pub-  ^'^^^[jj^ 
lishing  any  printing  or  writing,  or  by  open  and  advised  spealong, 
or  by  any  overt  act  or  deed,  a  printing  cannot  be  used  as  an  overt 
act,  and  some  cases  have  been  referred  to  to  sustain  this  proposi- 
tion. A  case  was  cited  in  which  the  court  held  that  stealing  a  ewe 
was  not  stealing  a  sheep.  [Perrin,  J. — Not  that  it  was  not 
stealing  a  sheep,  but  that  it  was  not  an  offence  under  the  statute, 
which  takes  a  distinction  between  sheep  and  ewes:]  {Rep,  v.  Spicer, 
Car.  &  Kirw.  699.)  I  submit  that  the  objection  cannot  apply 
where  the  documents,  as  we  allege,  were  published  in  a  public 
newspaper,  and  themselves  show  the  intent.  It  is  impossible  not 
to  hold  them  to  be  overt  acts.  The  letter  to  Mr.  W.  S.  O'Brien, 
and  several  other  passages  charged  in  this  count  are  clearly  overt 
acts,  expressive  of  an  intention  clearly  averred.  But  supporing 
there  is  the  distinction  between  publications  and  overt  acts,  the 
allegation  that  they  are  overt  acts  is  surplusage;  but  after  Thistle^ 
tooo^s  case  it  would  be  idle  to  say  that  they  are  not  overt  acts,  and 
further,  some  of  the  documents  were  not  published,  but  were 
written  for  the  purpose  of  being  published  in  a  certain  public  news- 
paper. But  then  it  is  said  that  there  is  a  repugnance  in  the  manner 
in  which  these  overt  acts  are  stated.  Everything  which  I  have 
stated  on  this  point  as  to  the  1st  and  3rd  counts  applies  to  the  2nd 
and  4th;  and  as  to  the  allegation  that  we  do  not  set  forth  the  whole 
of  the  publications,  the  court  will  find  that  in  the  precedents  of 
indictments  for  treason  both  under  the  25  Edw.  3  and  36  Geo.  3, 
the  publications  are  not  set  out,  they  are  only  just  stated  as  in  the 
5th  and  6th  counts  here,  and  therefore,  if  the  objection  is  not 
applicable  to  the  5th  and  6th  counts,  a  fortiori  it  is  inapplicable  to 
toe  1st  and  3rd  or  2nd  and  4th;  and  in  Frandcls  case  (15  St.  Tv. 
898),  the  reason  is  given.  SacheverelTs  case  was  relied  on,  and  it 
was  urged  that  a  certain  letter  ought  to  have  been  set  forth,  but  it 
was  held  that  the  writing  and  publishing  was  the  overt  act,  and 
the  contents  of  the  letter  merely  evidence.  This  case  is  also  on 
other  grounds  distinguishable  from  cases  of  libel  and  slander,  which 
stand  on  particular  grounds.  The  allegation  in  such  cases  is,  that 
the  defendant  did  publish  the  matter  of  and  concerning  a  particular 
person.  The  gist  of  the  offence  is  the  publishing  the  particular 
document,  and  it  has  been  held  that  the  document  must  be  set  forth 
to  enable  the  judges  to  decide  whether  the  publishing  is  an  offence, 
as  in  the  statute  regarding  the  sending  threatening  letters,  the 
sending  the  letters  is  the  oftence,  and  the  letter  must  be  set  forth 
to  enable  the  judges  to  decide  whether  it  be  an  offence  or  not,  and 
in  forgery  the  document  must  be  set  out  to  enable  the  court  to 
decide  whether  the  document  said  to  be  forged  c(Mnes  within  the 
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Rbg.        description  in  an  act  of  Parliament    The  language  of  the  25  £dw.  3 
^'  is,  **if  a  man  shall  be  proveably  attainted  by  open  deed.**    Now  it 

Gav AN  DuwpY.  ^^  °^^  contended  that  the  publication  of  these  documents  is  not  an 

'  open  deed,  but  it  was  never  understood  to  be  necessary  to  set  oot 

1849.  the  document :  {B,  v.  Meeham^  6  East,  425.)  I  do  not  see  what 
Crwmatid  ^^  distinction  is  between  treason  and  felony.  The  treason  is  the 
GovemmaW  offcnce.     The  penalty  in  the  present  case  is  lower,  but  that  is  the 

■^^^JJ^^J*^  only  difference.     The  language  of  both  acts  is  the  same.     The 
''*^***^    statute  does  not  say  by  publishing  seditious  printings  for  then  it 
might  be  necessary  to  set  it  out  to  see  whether  it  was  seditious  or 
not,  but  b^  publishing  any  printing.     It  has  been  ur^cd  that  the 
2nd  count  is  repugnant  in  time  and  place.  The  objection  is  appKed 
to  the  2nd  and  4tn  and  5th  and  6th  counts.   There  is  but  one  com- 
passing evidenced  by  several  overt  acts,  and  the  time  is  not  mate- 
rial As  to  the  point  of  duplicity,  the  5th  section  is  that  ^^it  shall  be 
lawful  in  any  indictment  for  any  felony  under  this  act  to  charge 
against  the  offender  any  number  of  matters,  acts,  or  deeds."  If  whit 
is  contended  for  by  the  other  side  is  correct,  the  word  would  hefebng. 
With  respect  to  the  allegation  of  repugnancy,  the  objection  is,  as 
I  understand  it,  that  we  allege  the  compassing  on  the  Srd  June, 
and  that  the  said  felonious  compassing  he  did  then  and  there  ex- 
press, &C.,  that  is  to  say,  in  order  to  fulfil  his  most  evil  and  wicked 
felony,  &c.,  he  on  the  3rd  day  of  June,  &c.,  and  on  divers  other 
days  and  times  after  the  said  3rd  day  of  June,  to  wit,  on  the  17tb 
day  of  the  same  month  of  June,  &c.  &c.,  but  the  demurrer  does 
not  apply  to  that  portion  of  the  count  which  sets  forth  the  doco- 
ments  constituting  the  overt  acts  of  the  3rd  June,  and  being  to 
the  whole  count  is  too  large  {Rey.  v.  Rhodes) ;  but  even  if  well 
founded  it  does  not  apply  to  the  2nd  count  of  the  indictment;  the 
demurrer,  being  too  large,  must  fail :  ( Webb  v.  Baker^  7  AdoL  & 
E.  841 ;  Boyce  v.  Williamsy  2  Jones,  214,  Exch.  Rep.)     And  there 
is  no  such  thing  as  a  demurrer  to  part  of  a  count.     There  is  no 
repugnancy.     The  words  are   ^^did  then  and  there   feloniouslj 
express,  utter  and  declare,  by  divers  overt  acts  and  deeds  herein- 
after mentioned."    ^^  Divers  acts"  means  other  than  those  on  the 
3rd  of  June.     This  is  not  an  averment  of  two  distinct  things.    It 
is  that  on  the  3rd  June  the  prisoner  did  a  certain  act,  and  on 
another  'day  another,  which  is  evidence  of  the  same  compassing: 
(^Rex  V.  Shepherd  and  Aynew,  5  £.  244.)     I  submit  that  there 
is  no  inconsistency  nor  repugnancy.     In  Townley^s  case  (Fost  Cr. 
L.  7),  it  was  objected  that  the  overt  acts  were  charged  in  the 
indictment  to  have  been  done  on  the  10th  October,  but  that  all 
the  evidence  was  of  overt  acts  subsequent  to  that  date ;  and  in 
Lord  Balmerijw's  ca^e  (Fost.  Cr.  L.  9,  notv)y  the  same  objection 
was  made,  but  Lord  Chief  Justice  Lee  delivered  the  unanimous 
opinion  of  all  the  judges,  that  the  day  is  not  material,  provided  the 
treason  be  proved  to  have  been  committed  before  the  finding  of 
the  bill,  so  that  it  is  quite  clear  that  under  the  statement  in  this 
indictment  we  are  entitled  to  give  in  evidence  publications  of  a 
different  day  from  the  3rd  June.     It  is  not  like  tne  description  of 
the  date  of  a  written  instrument.     In  an  action  on  a  bill  of  ex- 
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change,  if  jou  say  that  on  such  a  day  the  party  made  his  biU  of       Rao* 
exchange,  you  may  give  evidence  of  a  bill  made  on  another  day,     chables 
though  if  you  describe  the  bill  as  bearing  date  on  such  a  day,  you  Gavan  Dufft. 

cannot  give  in  evidence  a  bill  of  a  different  date,     [Peeein,  J. —        

Have  your  any  authority  for  that  ?     It  is  a  question  of  the  distinc-        ^^^' 
tion  between  pleading  and  evidence.]     Not  exactly.    [Peerin,  J.    Crown  and 
— There  are  precedents  under  36  Geo.  3— one  in  ThistlewoocTs  o.^ST*'"*"* 
casey  where  it  is  alleged  that  he  did  compass,  &c.,  on  a  certain  day,    j^^fj^^ 
and  on  divers  other  days  both  before  and  after,  but  there  is  no 
authority  that  I  am  aware  of  for  the  form  adopted  here.]     In 
Thistlewood^s  case  it  is  said  that,  by  divers  other  acts,  &c,  he  did 
then  and  there  express,  &c,  and  at  different  other  days  and  times. 
It  has  been  contended  here  that  the  ^^  then  and  there"  means  the 
very  day  itself:  (2  Hawk,  c  25,  s.  82.)     The  act  of  publishing 
may  be  done  on  several  different  days :  it  is  otherwise  of  the  com- 
passing.    The  act  of  publication  is  not  like  the  act  of  compassing, 
bat  if  the  construction  contended  for  at  the  other  side  is  the  true 
construction  of  this  document,  the  court,  I  respectfully  submit, 
wiU  reject  the  portion  which  is  inconsistent,  will  reject  the  words 
^^  then  and  there,"  and  the  indictment  will  run  that  on  the  3rd  day  of 
Jane  he  did  feloniously  compass,  &c.,  by  divers  overt  acts  and 
deeds  hereinafter  mentioned,  that  is  to  say,  in  order  to  perfect, 
fulfil,  and  bring  to  effect  his  most  evil  and  wicked  felony,  he  the 
said  Charles  Gavan  Duffy,  on  the  said  3rd  day  of  June,  in  the 
said  1 1th  year  of  the  reign  aforesaid,  and  on  divers  other  days  and 
times  after  the  said  3rd  day  of  June,  to  wit,  on,  &c  :  {Ring  v. 
Roxboroughy  2  C.  &  J.  418,  and  2  Tyr.  468.)     But  the  objection 
does  not  apply  to  the  first  overt  act,  and  therefore  this  demurrer 
cannot  be  sustained.     [Perrin,  J. — Have  you  any  case  for  that 
except  Layer^s  casef'[     LowicKs  case  (13  St.  Tr.  267.)     It  is  con- 
tended that  the  5th  and  6th  counts  are  bad  for  not  setting  out  the 
overt  acts,  but  in  ThistlewoocTs  case  and  Francids  case,  and  the  bulk 
of  the  precedents  under  a  general  statement,  such  documents  have 
been  received  in  evidence.      ThisHewoocTs  case  is  an  important 
authority.     Evidence  was  given  of  acts  on  several  other  days  and 
times.    I  admit  that  under  this  count  the  party  has  not  the  advan- 
tage of  taking  the  opinion  of  the  court  on  the  sufiiciency  or  insuf- 
ficiency of  the  publication,  as  in  cases  of  libel;  but  in  treason  cases 
the  same  thing  occurs.    In  }VatsojCs  case  the  count  was  for  levying 
war.  (c) 

Jamiary  4, 1849. 

Peerin,  J. — The  prisoner  is  charged  under  the  statute  of 
1 1  Vict,  c  12,  with  feloniously  compassing  to  depose  the  Queen, 
and  to  levy  war  against  Her  Majesty.  There  was  another  indict- 
ment for  the  same  offence  pending  in  the  county  of  Dublin ;  this, 

(c)  The  learned  Attorney-General  also  argned  that,  in  the  event  of  the  Court  overmling  the 
demiUTer,  the  Crown  were  entitled  to  final  judgment.  This  part  of  the  argument,  and  the  cases 
eited  upon  it,  it  has  not  heen  considered  necessary  to  print  here,  as  they  will  be  found  fully 
reported  in  pp.  25-80  ofite ;  and  see  also  note,  p.  332,  po«t 

VOL.   IV.  Z 
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RxG.        the  court  is  of  opinion,  should  be  quashed.     This  indictment  con- 

Chables     ^^8  six  counts — the  first  four  charging  several  distinct  matters, 

Gavan  Dufft.  publications,  and  overt  acts,  as  the  expression  of  the  oompassng. 

The  5th  and  6th  charge  the  same  matter  more  generally,  and  to 

^^^^'  each  there  was  a  several  demurrer  and  joinder  therein.  The  Ist 
Crovm  and  couut  charges  that  the  prisoner,  on  the  3rd  of  June,  in  the  lltb 
Govemmmt  year  of  the  Quecn,  did  compass,  imagine,  and  intend  to  depose 
jf!]^tg,^~'  t^^  Queen,  and  that  compassing  did  express,  utter,  and  declare, 
by  feloniously  publishing  a  certain  printing  or  writing,  which  said 
printing  contains,  among  other  passages,  the  several  followiitf 
ones,  and  to  which  it  is  material  to  advert : — "  When  the  French 
revolution  raised  the  hopes  of  Ireland  in  a  speedy  deliverance,  I 
asked  to  have  done  what  seemed  to  me  to  be  the  manifest  dutv  of 
the  hour.  I  proposed  that  the  two  existing  Repeal  associatiODS 
should  be  forthwith  dissolved,  and  a  new  one,  nndled  with  the 
new  spirit  of  the  times,  set  in  their  place ;  that  it  should  be  open 
to  all  repealers  without  pledge  or  qualification ;  that  its  govern- 
ment should  be  committed  to  a  legislative  council  of  three  hundred 
repealers,  the  foremost  in  Ireland  for  capacity  and  devotion;  and 
its  direction  to  an  executive  conunittee  of  five,  competent  to  act  as 
the  cabinet  of  the  movement ;  that  commissioners  should  be  sent 
forth  to  organize  the  entire  country  into  local  clubs ;  that  penmr 
nent  agents  should  be  established  in  England  to  organize  the  bisk^ 
Judgment  of  ^^^  the  friends  of  Ireland,  in  every  city  in  that  island.  It  was  mj 
Perrin,  J.  couvictiou  that  nothing  ought  to  be  left  to  chance  which  foredioiight 
could  prepare ;  that  every  foot  of  Irish  soil  ought  to  be  made  vital 
with  the  passion  for  daring  changes,  and  for  results  that  glowed  in 
the  heart  of  the  capital;  that  the  hot  blood  engendered  there ooebt 
to  be  sent  burning  and  thrilling  to  the  coldest  extremities ;  that 
organization  ought  to  be  extenaed  and  systematized,  till  literally 
every  hamlet  and  parish  had  its  club,  every  town  and  dty  its  bn- 
gade  of  clubs.  Had  this  been  done,  Ireland,  instead  of  pleadiiie  a 
shameful  want  of  forethought,  would  at  this  hour  possess  a  popwr 
cabinet,  treasury,  and  legislative  council,  trusted  by  the  whole 
country,  and  a  national  guard  of  disciplined  clubs.''  ^Give  Ireland 
a  native  power  which  she  can  love  and  obey,  and  you  give  all  she 
requires  for  strength  or  victory.  A  popular  executive  set  up  by 
the  Irish  nation  would  overtop  the  ofiicials  of  Dublin  castle  in  a 
week,  and,  if  they  are  worthy  of  their  ofiice,  would  centre  round 
themselves  the  love  and  reverence  of  the  whole  nation.**  These 
passages  are  set  out  as  expressive  of  the  compassing  charged,  and 
with  the  intent  to  depose  the  Queen.  In  the  second  publication 
we  find  the  following  extracts : — *^  Frankly  we  go  into  this  leagae 
to  establish  clubs  universally,  to  regain  for  Ireland  the  generous 
aid  of  our  foreign  friends,  to  compass  a  national  council  of  three 
hundred  elected  representatives,  fit  to  confront  the  majesty  of 
England,  or  the  sterner  majesty  of  death."  "  The  ministeis  of 
Ireland  prefer  a  civil  war  to  an  Irish  legislature — the  base  aristo- 
cracy of  Ireland  have  declared  for  the  minister,  and  against  the 
soil  on  which  they  live — the  Irish  government  now  becomes  Aatftf 
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a  question  of  force,  force  of  will,  and  force  of  organization.     It        Reo. 
has    ceased  to   be  a  debatable  question,  a  propagandism,  or  a     ^  ^' 
demonstration.  With  petitions,  motions,  resolutions,  and  all  oratory  gavam  Dufft. 

of  the  remonstrative  order,  it  is  done  for  ever.  Does  Ireland  really        

will  national  institutions?    If  so,  Ireland  must  prepare  herself  to        ^^^^- 
assert  them  by  union  and  by  action.     Every  town,  village,  and    Crxnon  and 
barony,  must  have  its  club,  every  club  its  committee,  every  com-    G<n&mm&u 
mittee  its  plan  of  operations,  admering  with  the  general  policy.  ^^jSJj^jI?' 
When  this  is  done,  and  Ireland,  from  end  to  end,  is  bound  together 
by  a  spirit  of  sympathy,  and  cords  of  combination,  it  will  be  a  - 
feasible  work  to  emancipate  her  from  the  iron  yoke,  and  give  her 
whatever  form  of  government  the  national  will  decrees.      That 
expressly  shows  an  intention  to  depose.     The  charge  in  the  1st 
count  against  the  prisoner  is,  that  he  had  compassed  the  deposition 
of  the  Queen,  and  expressed  that  compassing  or  intention  Inr  the 
articles  therein  set  forth.    I  am  of  opinion  that  the  passages  I  have 
read  do  not  only  contain  evidence  of  the  existence  of  that  design, 
but  also  an  advice  to  others  to  effect  that  purpose.     To  seek  to 
change  the  Government  shows  an  intention  to  depose  the  Queen, 
and  is  an  overt  act  evidencing  that  intention.     The  count  charges 
an  intention  of  compassing  to  depose  the  Queen,  and  of  creating  a 
popular  revolution,  which  was  treason  under  the  36  Geo.  3.     It  is 
clear  that  it  was  not  the  intention  of  the  Legislature  to  deprive 
the  Crown  of  the  protection  it  was  theretofore  entitled  to,  and  the  judgment  <^ 
5th  section  of  the  Act  of  Victoria  expressly  provides  that  it  shall  be  P«™>i  J* 
lawful  in  any  indictment  for  felony  under  the  act  **  to  charge  any 
noniber  of  the  matters,  acts,  or  deeds,  by  which  such  compassing 
or  any  of  them  shall  have  been  expressed,"  &c     It  is  argued  for 
the  prisoner  that  the  word  indictment  is  not  equivalent  to  count, 
but  that  it  might  mean  that  the  acts  or  deeds  should  be  charged  in 
sereral  counts.     No  authority  has  been  shown  me  that  the  word 
"^ indictment"  means  one  and  not  several  counts;  and  if  that  were  so, 
there  would  have  been  no  necessity  for  any  legislative  enactment, 
as  the  different  offences  might,  previously  to  the  passing  of  the 
act,  have  been  set  out  in  several  counts.    In  1  Hale  P.  C.  122-123, 
it  is  said  that  more  overt  acts  than  one  may  be  laid  in  an  indict- 
ment,  and  then  the  proof  of  any  of  them  so  laid — being  in  law 
Bofficient  overt  acts — maintains  the  indictment.     Indictment  there 
means  count,  and  must  be  taken  so  under  this  act.     It  has  been 
argued  that  there  is  a  distinction  between  the  offences  created 
under  the  36  Geo.  3  and  the  11  &  12  Vict,  c  12.    That  under  the 
first  act  the  compassing  alone  was  the  offence,  but  that  under  the 
latter  there  was  the  compassing  and  the  expression  of  it.     No 
authority  has  been  cited  to  establish  that  distinction,  and  it  is 
in  my  mind  untenable.     The  explanative  construction  and  import 
of   tne   same  word  in  this  act  must   be  the  same  as  in   the  ^ 

36  Geo.  3.  It  cannot  mean  different  things,  and  to  sustain  this 
arjenment  we  must  go  further,  and  hold  that  it  means  different 
things  in  the  same  act — ^that  is,  in  the  section  extending 
the  36  Geo.  3  to  this  country,  it  should  have  one  meaning, 

t  2 
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Rso.  and  in  the  5th  section  another.  That  what  would  be  a  good 
CHi^LEs     ^^^*  ^°  treason  should  be  bad  when  changed   from  treason  to 

Gavan  Dufft.  felony.      The   crime^  the  offence,  under  the  36  Geo.  3^  is  the 

same  as  that  under  the  11  &  12  Vict,  c  12.     The   thing  pro- 

1849.  hibited  is  the  same,  viz.,  the  compassing,  and  the  expressing  of  it 
Ooira  <md  ^7  publication,  or  by  any  matters,  acts,  or  deeds.  It  is  equally 
Gcfownrnmi    erroneous  to  hold  that  the  publication  is  not  included  in  the  woid 

^^"i^^fj^  "matter."  An  indictment  under  the  36  Geo.  3,  would  be  erro- 
neous, if  the  charge  was  of  compassing  alone,  and  would  be  insuffi- 
cient if  the  overt  act  were  not  expressed.  The  same  rule  must  be 
necessary  under  the  11  &  12  Vict  c  12;  under  either  act  it  is 
necessary  to  express  the  things  or  matters  expreasLve  of  the  offence. 
If,  therefore,  the  compassing  alone  be  the  crime,  it  is  erroneoas 
and  over-refined  to  say  that  there  are  three  fdonies; — ^by  pab- 
lishing,  by  open  and  advised  speaking,  and  by  any  other  act  or 
deed.  There  is  nothing  to  show  that  the  expression  should  be 
laid  in  more  than  one  count,  or  that  the  overt  acts  are  to  be  laid 
otherwise  in  felony  than  in  treason.  The  proper  mode  is  to  set 
out  the  overt  acts  in  the  counts,  charging  the  felony  of  which  thej 
are  the  expression.  Authorities  have  been  referred  to,  but  they 
do  not  support  the  position  they  were  cited  for,  and  this  count  is 
conformable  with  the  practice  and  precedents  in  cases  of  perjmj 
and  conspiracy.     No  possible  inconvenience  or  disadvantage  can 

Jodgment  of     Possibly  arise  to  the  prisoner,  and  so  far  the  case  of  Reg.  v.  MarHai 

Perrio,  J.  (3  Cox  Crim.  Cas.  447)  is  in  point;  therefore  I  think  that  there  is 
nothing  in  this  objection.  The  second  objection  is,  that  the  count 
is  too  general  in  not  specifying  fully  the  words  charged^  and  that 
there  is  no  colloquium  or  inuendo  expressive  of  the  intent  charged. 
I  think  that  the  passages  themselves  plainly  express  the  intentioo 
charged,  therefore  no  inuendo  is  necessary.  In  Clements  v.  Fuker 
(7  B.  &  C.  459),  though  the  count  was  held  to  be  bad  for  not 
setting  out  the  meaning,  the  court  says  that  such  an  allegation 
would  not  have  been  necessary,  if  there  had  been  in  the 
libel  set  out  an3rthing  which  clearly  applied  to  the  plaintiff  or 
any  distinct  inuendo  so  applying  to  the  libellous  matter,  or  i( 
upon  the  perusal  of  the  matter  set  out  it  had  manifestly  ajmeared 
that  it  related  to  the  libel  in  respect  of  which  the  plaintiff  had 
recovered  damages.  In  the  present  case  it  is  quite  impossible  to 
read  the  passages  I  have  referred  to,  without  seeing  that  they  do 
directly  refer  to  the  objects  of  compassing,  and  that  they  soffiest 
the  means  of  carrying  it  into  effect.  '^  The  problem  that  lies  Mnve 
us  is  to  seize  the  whole  force  of  the  country — now  scattered  and 
chaotic — to  reduce  it  promptly  to  order,  and  discipline  it  to^stem, 
that  it  may  be  wielded  like  a  sword  against  England.  We  are 
playing  for  the  life  of  Ireland,  and  anything  short  of  this  is  fliiupng 
away  the  last  hope  of  the  Celtic  race."  The  court  is  to  read  these 
words  as  they  would  be  read  elsewhere,  according  to  their  litend 
meaning.  Can  it  be  suggested  that  the  intent  was  not  to  depoee 
the  Queen  ?  What  averment  could  make  the  intent  clearer  than 
that  passage  itself  has  expressed  it :  ^^  A  popular  executive  set  op 
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by  the  Irish  nation,  would  overtop  the  officials  of  Dublin  castle        Rbo. 
in  a  week^  and  if  they  are  worthy  of  their  office,  would  centre     ^   '• 
round  themselves  the  love  and  reverence  of  the  whole  nation."  gavan  Duffy. 

That  expresses  an  intention  in  the  prisoner,  and  an  advice  to        

others  to  seek  to  change  the  Government.  That  could  not  be  ^^^^- 
done  without  levying  war  and  deposing  the  Queen.  It  has  been  crown  and 
suggested,  but  it  was  not  shown,  that  some  other  meaning  might  Government 
be  attributed  to  them.  The  case  of  Reff.  v.  Martin  is  an  authority  ^'^yT^  ^^ 
upon  this  point  also.  The  case  is  even  stronger;  for  there  the 
passages  were  not,  as  here,  either  specified  or  selected.  I  cannot 
conceive  the  necessity  for  expressing  the  intent;  there  is  no 
ambiguity.  In  Bea.  y.Agnew  (5  E.  258),  the  rule  is  thus  stated: 
**  There  is  no  rule  that  other  w^ords  shall  be  employed  than  those  in 
ordinary  use,  or  that  in  indictments,  or  other  pleadings,  a  different 
sense  is  to  be  put  on  them  than  they  bear  in  ordinary  acceptation :" 
"And  if,  where  the  sense  may  be  ambiguous,  it  is  sufficiently 
marked  by  the  context,  or  other  means,  in  what  sense  they  are 
intended  to  be  read,  no  objection  can  be  made  on  the  ground  of 
repugnancy,  which  only  exists  where  a  sense  is  annexed  to  words 
which  is  either  absolutely  inconsistent  therewith,  or  being  appa- 
rently so,  is  not  accompanied  with  anything  to  explain  or  dehne 
them."  In  the  case  of  Rex  v.  Home  (Cowp.  672),  referred  to  in 
the  argument,  De  Grey,  C.  J.,  at  p.  683,  says :  "  to  apply  these 
principles  to  cases  of  libel,  it  may  nappcn  that  a  writing  may  be  jodgment  of 
so  expressed,  and  in  such  clear  and  unambiguous  words,  as  may  Pemn,  J. 
amount  in  itself  to  a  libel.  In  such  a  case,  the  court  wants  no 
circumstances  to  make  it  clearer  than  it  is  of  itself,  and  therefore 
all  foreign  circumstances  introduced  upon  the  record  would  be 
only  matter  of  supererogation."  In  the  present  case,  the  passages  are 
not  merely  capable  of  oeing  connected  with  the  offisnces  charged^ 
bat  direcuy  relate  to  the  compassing  and  effectuation  of  it,  and  I 
approve  of  the  rule  cited  by  Sir  Colman  O'Loghlin,  from  Foster^s 
iJisc  on  Treason,  c  1,  s.  7,  p.  198,  that  "the  words  must  be  pub- 
lished, and  that  they  import  such  compassing,"  and  applying  it  to 
the  present  case,  it  appears  to  me  that  these  passages  denote,  and 
are  expressive  of  the  design  charged,  and  are  in  furtherance  and 
contemplation  of  it.  This  objection  is  repeated  in  another  form, 
▼iz.,  that  the  whole  of  the  writings  should  be  set  forth,  and  that 
nothing  should  be  left  to  intendment.  If  the  whole  were  set  out, 
it  would  be  most  injurious  to  the  prisoner  to  have  voluminous  and 
long  continuances  set  out  upon  the  record,  and,  as  expressed  b^ 
Liord  Denman,  '^  a  grievance  and  an  oppression."  The  doctrine  is 
also  correctly  stated  in  Sacheverelts  case  (15  St.  Tr.  p.  1),  and  this 
indictment  follows  that  course,  and  gives  the  prisoner  an  advantage 
fay  selecting  the  passages  relied  on,  and  I  do  not  think  the  Attorney- 
(jreneral  could  rely  on  other  portions  of  the  publication,  than  those 
set  out  to  support  his  case.  Several  cases  were  cited  in  which  it 
was  necessary  to  set  out  the  whole  matter  of  the  publication,  as  in 
indictments  for  adminstering  false  oaths,  &c  They  do  not  apply 
to  the  present  case.    I  agree  with  the  d.octrine  of  Lord  Hale 
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Eeo.        (1  p.  C.  109),  ^^that  the  words  must  show  not  only  a  purpose, 
^*         but  a  settled  intention  in  the  mind ;   I  will  test  the  counts  by  this 

GAv^^Dum.  ^^^^ '  ^^  charges  the  prisoner  with  compassing  to  depose  the  Qne^ 

&C.9  by  publishing  certain  writings,  and  I  find  by  the  passages  1 

1849.  have  referred  to,  which  appear  to  me  plainly  to  import  the  inten- 
Cf^^fgfj  tion  imputed  to  them,  that  the  intention  of  all  these  is  so  deariy 
eovtnmmt   set  out  as  to  denote  the  settled  purpose  necessary  to  constitute  iM 

^^JU^^^  charge;  but  if  the  words  do  not  of  themselves  express  the  guilty 
'  purpose,  then  it  should  be  shown ;  I  think  that  the  count  does 
express  the  compassing,  and  that  the  prisoner  evidenced  the  inten- 
tion of  perfecting  that  compassing  by  the  passages  I  have  referred 
to.  In  JTiistletDoocTs  case  (33  St  Tr.  684),  Abbott,  C.  J.,  in  bis 
charge  to  the  ^rand  jury,  speaking  of  the  36  Geo.  3,  says,  '^  that 
the  mtention  shall  constitute  the  crime,  which  shaU  be  manifested 
by  some  act  tending  towards  the  accomplishment  of  the  eriminal 
objecL"  I  adopt  that  view;  it  is  not  merely  necessary  that  a 
vague  intention  should  be  expressed  in  the  count,  but  a  settled  pu^ 
pose.  What  was  there  set  out  was,  in  the  object  of  law,  an  overt 
act,  and  evinced  a  settled  purpose  to  effect  the  intention  charged: 
Despard^s  case  (28  St  Tr.  34  5.)  In  SachevereUs  case  ( 1 5  St  Tr.  1]^ 
two  passages  were  referred  to  as  not  being  set  forth;  he  was 
impeached  for  preaching  a  sermon  against  the  then  recent  revolu- 
tion in  England.       The  question  was  referred   to  the  judges, 

Jodgment  of     &nd  from  the  resolution  arrived  at,  it  will  distinctly  appear  that 

Pflnin,  J.  the  objection  was  not  that  the  passa^s  were  not  friUy  set  out,  but 
that  none  were  specified ;  in  fact,  the  very  thing  done  in  the 
present  case  was  tnat,  the  want  of  which  was  compmined  of  there: 
Rex  V.  Mason  (14  Leach,  487),  was  relied  on  to  show  that  the 
passages  should  be  set  out,  that  the  court  may  see  if  the  offence  is 
that  contemplated  by  the  statute  creating  it ;  and  Clements  t. 
Fisher  (7  B.  &  C.  459),  was  cited  to  the  same  effect  It  was  also 
said  that  the  whole  publication  should  be  set  out,  in  order  that  the 
court  might  be  in  a  position  to  measure  the  punishment  to  be 
inflicted.  It  is  in  the  power  of  the  court  to  have  the  whole  docu- 
ment before  it,  and  to  use  it  for  that  purpose.  Another  argument 
was  urged,  that  the  whole  publication  snould  be  set  out,  in  order 
that  the  true  meaning  might  be  arrived  at  I  think  the  passages 
of  themselves  show  that  It  was  further  argued,  that  the  grm 
jury  may  not  have  found  the  bill  upon  the  passages  allied  to  be 
expressive  of  the  offence.  It  is  not  to  be  presumed  that  the  grand 
jury  did  so,  and,  in  my  judmnent,  it  is  more  likely  that  boOi  the 
grand  and  petty  jury  would  be  more  embarrassed  by  long  state- 
ments, than  those  coimned  to  particular  charges,  and  that  justice 
would  be  better  administered,  and  the  prisoner  have  a  better  qh 
portunity  of  defence  than  if  he  were  distracted  by  pa88a£;es  not 
bearing  on  the  case,  or  under  the  consideration  of  the  prosecutor; 
and  in  addition  to  this,  the  authorities  and  precedents  appear  to 
show  plainly  that  this  course  is  proper,  and  in  SacheverelTs  case^  to 
which  I  have  already  referred,  the  objection  was  that  no  entire 
passage  of  the  sermon  had  been  set  out.     The  objection  was  not 
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llowed,  and  this  count  appears  to  be  entirely  in  accordance  with        Bbo. 
hat  authority,  and  precedents  to  the  same  effect  will  be  found  in  ^' 

^Uochdale's  ease  (22  St  Tr.  237);  Finnerty's  case  (26  St  Tr.  901);  OAvrN  d^fft. 

VUUamis  case  (26  St  Tr.  653) ;  andl  particularly  in  Francia^s  case        

15  St  Tr.  897),  where  the  same  words,  "  containing  among  other  ^^^^- 
hings"  are  used.  And  in  ThistlewoocPs  case  (33  St.  Tr.  H81),  a  croum  and 
lart  of  the  proclamation  only  was  set  out.  For  these  reasons  it  Government 
ppears  to  me  that  this  count  does  set  forth  an  offence  within  the  ^^^mI^ 
tatute ;  that  there  is  no  necessity  for  any  inuendoes  to  support  it ; 
nd^  therefore,  there  must  be  judgment  for  the  crown  upon  the  1st 
ount  The  2nd  count  was  objected  to  as  being  repugnant,  and 
Eiconsistent  as  to  the  time,  in  stating  that  the  prisoner  did  compass 
m  the  3rd  June,  and  the  said  compassing  did  further  express,  on 
he  17th. June,  and  so  on  several  subsequent  days;  and  secondly, 
t  ifl  objected  that  the  publications  are  set  out  as  overt  acts  of 
elony.  It  is  not  necessary  to  give  any  opinion  on  this  objection, 
18  I  am  of  opinion  the  first  is  weU  founded.  The  expression  on  the 
[7th,  of  a  compassing  on  the  3rd,  is  repugnant  and  insensible,  and 
liis  is  clearly  established  by  authority ;  in  2  Hawk.  P.  C.  324,  it 
8  said,  '^  if  an  indictment  lay  the  offence  on  an  uncertain  day,  or 
mpossible  day,  or  where  it  lays  it  on  a  future  day,  or  lays  one 
md  the  same  offence  at  different  days,  or  lays  it  on  such  a  day  as 
nakes  the  indictment  repugnant  to  itself,  it  is  void."  The  read- 
ng  of  that  passage  is,  that  if  any  portion  of  the  count  be  jadgment  of 
"epagnant  to  itseu  it  is  bad ;  and  the  case  of  Rex  v.  Agnew  Perrin,  j. 
md  the  authorities  there  cited,  support  this  view.  I  do  not 
Jiink  this  defect  can  be  successfully  ooviated,  but  on  the  autho- 
-ities  I  think  that  all  the  charges  subsequent  to  the  first  overt  act 
nust  be  rejected,  that  the  count  may  oe  sustained  with  respect 
;o  the  overt  acts  hud  on  the  3rd  of  June,  and  prior  to  that  day. 
During  the  argument  I  thought  that  this  course  of  pleading  was 
that  objected  to  in  Thistlew(MdC$  case  ;  I  find  I  was  in  error.  The 
itatement  of  the  compassing  is  on  a  particular  day  and  on  several 
lays  both  before  ana  after.  That  was  not  repugnant  On  these 
luthorities  I  think  the  second  and  subsequent  overt  acts  are 
repugnant  and  inconsistent,  and  must  be  rejected,  but,  according 
'x>  the  authority  of  Lord  Holt,  the  first  is  not  consequently  to 
be  rejected.  The  second  objection  is  not  well  founded.  The 
publications  are  well  laid  as  overt  acts.  It  will  appear  on 
reading  the  averments  charging  the  publications  that  it  is 
i^harged  that  they  were  published  in  order  to  carry  out  the 
lUeged  compassing;  that  they  were  charged  to  have  been  used 
18  an  encouragement  or  incentive  to  others  and  to  create  revo- 
lution. I  thii^  on  the  authority  of  Hale  P.  C.  118 ;  Foster  119  ; 
y{  Lord  Ellenborough  in  ThistlewoadCs  case,  and  of  Bayley,  J., 
in  fVatsofCs  case,  that  these  publications  are  properly  laid  as 
3vert  acts.  So  far  as  this  count  is  bad,  the  demurrer  should  be 
ftllowed ;  and  perhaps  the  proper  course  would  be  to  say  that  so 
much  should  be  allowed  and  so  much  should  be  quashed.  The 
cases  cited  to  show  that  where  a  demurrer  is  too  large,  it  should 
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Beo.        be  oyemiled^  are  applicable  to  civil  cases  only.     I  cannot  hold  the 
«•  same  rule  in  criminal  cases.   I  think  the  demurrer  is  to  be  allowed 

GAVi^^OTTT.  ^  *^*  portion  which  is  bad.     The  rule  to  be  pronounced  on  the 

1st  count  governs  the  3rd^  and  that  on  the  2nd  governs  the  4th. 

1849.  The  next  objection  is  to  the  5th  and  6th  counts ;  first,  that  they 
Crwm  md  ^^  repugnant  and  inconsistent  in  point  of  time,  and  secondly,  that 
Goventmau    the  Contents  of  the  overt  acts  should  be  clearly  shown.     The  rule 

^^^^![^^fjf^  I  have  made  on  the  2nd  count  applies  to  this ;  therefore  all  the 
charges  subsequent  to  that  on  the  3rd  of  June  must  be  rejected; 
the  other  objection  I  do  not  think  to  be  well  founded.  The  count 
charges  that  the  prisoner  ^^did  feloniously  publish  divers  other 
printings,"  and  containing  "  amongst  other  things,  indtements, 
encouragements,  advices  and  exhortations  to  the  Lege  subjects  of 
the  Queen  to  rise  and  rebel  treasonably,"  &c.  It  appears  to  me  thtt 
this  count  does  chaise  divers  overt  acts  on  the  3rd  of  June,  the  ten- 
dency of  which  is  plainly  the  accomplishment  of  the  deposition  of 
the  Queen,  and  I  think  such  overt  acts  might  be  given  in  evidence. 
And  as  to  the  objection  that  the  overt  acts  should  be  fully  set  oat, 
I  think  that  would  be  unnecessary,  and  that  it  is  quite  sufficient 
to  charge  the  intent  and  purpose.  There  are  no  authorities  cited 
to  the  contrary,  with  the  exception  of  the  alleged  opinion  of  the 
Lord  Chief  Baron  and  Mr.  Baron  Pennefather.  They  had  ex- 
pressed no  such  opinion ;  they  felt  some  difficulty  not  as  to  whetha 

JodgmeDt  of     ^*  ^*®  evidence  but  whether  it  could  be  used  as  evidence  to  sup- 

Perrio,  J.  port  another  count ;  as,  to  use  it  so,  would  be  a  surprise  upon  the 
prisoner,  by  using  evidence  not  charged,  but  they  offered  to  receiTe 
the  evidence  if  the  verdict  were  taken  on  the  count  in  question, 
and  a  count  of  this  nature  will  be  found  in  FranMs  case  (15  St 
Tr.  903)  decided  shortly  after  Sacheverelts  case;  and  also  in 
Layer's  case  (16  St.  Tr.  95,  96),  Watson's  case  (32  St  Tr.  1),  and 
Thistlewoo(ts  case  (33  St.  Tr.  697.)  The  indictment  is  in  the  sune 
way ;  I  cannot,  therefore,  hold  it  necessary  to  speciiy  the  particohr 
words ;  the  demurrer  must,  therefore,  be  overruled  on  this  sroiind 
as  to  the  first  overt  act ;  and  the  same  rule  will  apply  to  tne  6th 
count 

KiCHAnDS,  B. — After  the  judgment  that  has  been  pronounced 
by  my  brother  Perrin,  it  is  not  my  intention  to  go  at  any  lei^ 
into  the  minute  and  technical  points  of  pleading  that  have  been 
raised  upon  the  demurrer  in  this  case;  but  there  are  some  new  and 
important  questions  involved  in  the  arguments  that  have  been 
addressed  to  us;  upon  those  questions  I  propose  to  offer  a  few 
observations.  It  is  insisted  by  counsel  for  the  prisoner  that 
all  the  publications  relied  on  and  stated  in  the  indictment  as  ex- 
pressive of  the  guilty  compassings  of  the  defendant,  should  be  set 
forth  with  the   same   certainty  that  it  is  necessary  written  or 

[)rinted  matter  should  be  stated  in  an  indictment  or  action  for  a 
ibel,  for  it  is  said  that  under  the  provisions  of  11  &  12  Vict  c  1^ 
s.  3,  the  published  matter  is  made  part  and  parcel  of  the  crime 
itself — ^part  of  the  corpus  delictiy  and  we  have  been  referred  to  the 
several  cases  as  reported  by  Mr.  Hodges,  of  Reg.  v.  Martbuy  and 
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Rea.  Y.  (yDoherhf,  and  to  the  expressions  of  the  several  learned        Rbo. 
ja<]^e8  before  whom  those  cases  were  respectively  tried,  and  it  •'• 

must  be  admitted  that  the  language  attributed  to  the  learned  gayInD^ft. 

judges  who  presided  on  those  several  occasions,  does  give  colour        

U>  the  position  insisted  on  by  counsel  for  the  prisoner.     If  the        ^^^^* 

expressing  of  the  compassing,  bv  matter  published  or  written,  is     ct^^md 

to  form,  in  the  sense  contended  for,  a  part  of  the  crime,  it  is  diffi-    Govemmetu 

cult  to  understand  upon  what  principle  of  law  the  prosecutor  can  *^^l^,J[ff~* 

be  excused  from  settmg  out  in  terms  in  his  indictment  that  writing 

wr  printing.     The  cases  to  which  we  have  been  referred,  from 

HacheverelTs  case  downwards,  establish  the  position  that  where  the 

irritten  or  printed  matter  forms  part  of  the  corpus  delicti,  it  should 

1)6  set  out  distinctly,  and  in  terms  so  that  the  offence  charged  may 

ippear  upon  the  record,  and  be  judged  of  accordingly.      But 

imtings  relied  on,  in  cases  of  treason,  for  the  purpose  of  establish- 

ng  the  guilty  intent,  have  never  been  considered — at  least  never 

liat  I  am  aware  of — ^to  come  within  the  principle  established  by 

lie  class  of  cases  to  which  I  have  last  adverted,  but  the  contrary, 

18  will  appear  by  reference  to  various  very  eminent  writers  on  the 

aw  of  treason,  and  to  adjudged  cases.     And  first,  with  respect  to 

he  course  of  pleading  adopted  in  prosecutions  founded  on  the 

tatate  of  Edward  3,  I  would  refer  to  Foster  c.  1,  s.  1,  p.  194, 

nr here,  speaking  of  the  crime  of  compassing  or  imagining  the  death 

>f  the  King,  or  of  his  Queen,  or  eldest  son,  he  writes  thus : —  jujinnent  ot 

*  The  words  of  the  statute  descriptive  of  the  offence,  must  be  roditrds,  B. 

(trictly  pursued  in  every  indictment  for  this  species  of  treason ; 

t  must  charge  that  the  defendant  did  traitorously  compass  and 

magine,  &c,  and  then  go  on  and  charge  the  several  overt  acts  as 

he  means  employed  by  the  defendant  tor  executing  his  traitorous 

>iirposes.     For  the  compassing  is  considered  as  the  treason,  the 

>vert  acts  as  the  means  made  use  of  to  effectuate  the  intentions 

ind  imaginations  of  the  heart."    Undoubtedly  by  the  common  law, 

IS  well  as  by  the  express  provisions  of  7  Will.  3,  no  evidence  was 

idmissible  of  any  overt  act  that  was  not  laid  in  the  indictment, 

that  is  to  say,  no  overt  act  of  a  distinct  nature  from  the  act  alleged, 

though  falling  under  the  same  head  or  class,  was  allowed  to  be 

^yen  in  evidence  where  not  laid.     But  facts  and  circumstances, 

evidence  falling  within,  and  going  to  support,  the  general  overt 

ict  allied   in  the    indictment,   were    receivable,    though    not 

expressly  laid:  {RookwootTs  case,  13  St.  Tr.  139;  Lomche^s  case, 

ib.  267;   and  Francid's  case,  15  St.  Tr.  93;   also  Deacon! s  case, 

18  St.  Tr.  365,  and  Fost.  C.  L.  p.  9.)    All  those  were  cases  founded 

on  the  statute  of  Edward  3,  and  were  decided  before  the  36  Geo.  3 ; 

and  many  other  cases  of  a  similar  kind  could  also  be  referred  to  for 

this  purpose  if  it  were  necessary.     But,  subsequently  to  the  36 

Geo.  3,  cases  involving  the  same  principle  have  also  occurred,  and  a 

like  doctrine  appears  to  have  been  held  and  laid  down  by  the  judges 

in  regard  to  the  manner  of  stating  the  overt  acts  and  publications 

expressive  of  the  guilty  compassings  of  the  party  charged  as  that 

which  prevailed  before  the  passing  of  the  act  of  1795;  accordingly. 
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Bbo.        on  looking  into  the  charge  of  Mr.  Jusdce  Bailey  to  the  grand  juiy 
*-  before  whom  the  bills  of  indictment  in  WaisagCs  case  were  to  be 

Gavan  Dunr.  ^^  (^^  ^^  ^^«  ^\  '  ^^^  ^^  ^^  ^^  ^^  ™^^  express  terms»  draws 

the  distinction  between  treason  and  the  means  by  which  the  treir 

^^^^'  son  is  expressed  and  by  which  it  is  to  be  establisned.  His  words 
Crmm  md  ^^^  these : — **  In  order  to  support  those  different  acts^  the  law 
Gamnmeiu    expects  that  what  are  called  the  overt  acts  shall,  with  reference  to 

^^^"H^^l^^^^  most  of  these  treasons,  be  stated  in  the  body  of  the  bill  of  indict- 
ment to  be  preferred.  These  overt  acts  do  not  constitute  the 
treason ;  that  is  comprised  in  the  compassing  the  Eans's  death,  m 
the  compassing  the  deposal  of  the  King,  in  the  conspiring  to  levy 
war,  or  in  the  actual  levying  of  war ;  but  these,  which  are  caUed 
overts  acts,  are  necessarily  introduced  into  the  indictment,  and  are 
the  evidence  by  which  the  charge  is  afterwards  to  be  supported; 
and  they  are  introduced  into  the  indictment,  that  each  person  against 
whom  the  charge  is  made  may  have  the  opportunity  of  knowing 
beforehand,  what  is  the  evidence  by  which  he  is  aflfected,  in  order 
that  he  may  prepare  himself  to  meet  that  evidence.^  And  it  is  to 
be  recollected  that  these  observations  are  made  generally,  and  as 
well  with  regard  to  treasons  imder  the  act  of  1795  as  under  the 
act  of  Edward  Again,  Chief  Justice  Abbott,  in  charring  thegnmd 
jury  in  the  year  1820,  before  whom  the  bills  of  indictment  were 
sent  in  ThistkwoocTs  case  (33  St  Tr.  684),  goes  into  a  very  fofl 

Jodgmnft  of     disquisition  on  the  law  of  treason,  under  both  tne  statute  of  Edward 

~  B.      and  of  36  Greo.  3,  and  proceeds  thus: — '*  You  will  have  observed 

that,  in  the  several  descriptions  of  offence  which  I  have  emi- 
merated  (except  the  levymg  war  mentioned  in  the  andent 
statute),  the  cnme  is  made  to  consist  in  the  compassing,  imagini- 
tion,  or  intention  (which  are  all  words  of  the  same  import),  to  per- 
petrate the  acts,  and  not  in  the  actual  perpetration  of  them."  And 
the  indictment  in  that  case  (the  form  of  which  is  given  in  pp.  701, 
702,  of  the  same  book),  is  in  conformity  with  the  rule  of  pleaoingso 
laid  down  by  both  these  learned  judges.  Since  the  passing  of  the 
1 1  Vict  the  cases  that  have  occurred  are,  perhaps,  too  few  to  be 
r^arded  as  establishing  anv  law  or  course  of  pleading  under  thit 
statute,  except  so  far  as  the  judgment  of  the  Court  of  Queen's 
Bench  in  Beg,  v.  Martin,  to  which  we  have  been  referred  on  the 
part  of  the  Crown,  may  be  considered  as  having  done  so.  But  let 
us  look  to  the  two  corresponding  sections  in  the  acts  of  36  Gea  3 
and  1 1  &  12  Vict,  and  collate  them  tc^ether ;  and  on  doin;;  so,  ther 
will  be  found  in  principle  the  same,  and,  indeed,  alike  in  aU 
respects,  save  that,  in  the  statute  of  36  Gea  3,  the  crime  whidi  is 
the  subject  of  the  present  indictment  is  declared  to  be  treason,  and 
in  the  Act  of  Victoria  it  is  declared  to  be  felony;  and  save  that  the 
words  "  open  and  advised  speaking"  are  introduced  into  the  later 
statute,  and  are  not  in  the  former ;  but  that  portion  of  the  recent 
act  upon  which  any  question  as  to  pleading  could  be  suj^toaed  to 
turn,  is,  with  the  exception  that  I  have  mentioned,  totidem  teriit 
with  the  former  statute.  And  it  certainly  does  not  appear  to  me 
(though  a  good  deal  of  ai^ument  has  been  expended  on  the  sob- 
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kt  tbe  introduction  of  open  and  advised  speakings  as  one  of       Bbo. 

68  of  expressing  a  guilty  intention  to  depose  the  Queen,  ^* 

or  ought  to  make  any  differenoe  in  the  construction  which  cxviuf  Dufft. 

r  words  in  the  same  member  of  the  section  would  and        

>  receive,  in  case  the  words  **open  and  advised  speaking^        ^^^* 
been  introduced  into  it,  and  for  this  reason  amongst  others,    crown  emd 
XL  and  advised  speaking  might  at  all  times,  under  circum-    Govenmeiu 
have  been  relied  on  as  an  overt  act  in  treason.     Let  me  ^*^J!||^i_l?~ 
ever,  be  misunderstood  in  this.      I  do  not  say  that  open 
sed  speaking,  or  any  speaking,  could  formerly,  nor  can  now, 
1  on  for  that  purpose,  unless  the  words  used  have  relation 
determined  purpose  of  a  treasonable,  or,  we  may  now  say 
erence  to  this  act  of  Parliament,  of  a  felonious  character, 
or  about  to  be  undertaken,  or  words  of  advice  or  persua- 
ommit  such  offence ;  and  I  should  hope  those  words  in  the 
tatute  will  not  at  any  time  receive  a  more  extended  con- 
.  than  has   already,  upon  the  fullest  consideration,  been 

law  to  the  terms  "  open  and  advised  speaking,"  by  the 
learned  judges  in  England,  who  have  had  to  consider  and 

their  import  and  meaning.  It  therefore  does  strike  me, 
introduction  of  those  into  the  3rd  section  of  the  act,  was 
more  than  was  implied  in  the  former  statute,  and  in  sup- 
that  view  of  the  case,  I  would  refer,  first,  to  Sir  Michael 
Discourse  (c.  1,  s.  7,  p.  200),  where  he  says,  "  As  to  jodg,„ent  of 
)rds  supposed  to  be  treasonable,  they  differ  widely  firom  BicbaniB,  b. 
in  point  of  real  malignity  and  proper  evidence.  They  are 
3  enect  of  mere  heat  of  blood,  which  in  some  natures 
e  well  disposed,  carrieth  the  man  beyond  the  bounds  of 
and  prudence.  They  are  always  liable  to  great  miscon- 
,  from  the  ignorance  or  inattention  of  the  hearers,  and  too 

a  motive  truly  criminal."  And,  "  therefore,  I  choose  to 
o  a  rule  which  hath  been  laid  down,  on  more  occasions 
,  since  the  revolution,  that  loose  words  not  relative  to  any 
sign,  are  not  overt  acts  of  treason  ;'*  but  words  of  advice 
lasion,  and  all  consultations  for  the  traitorous  purposes 
>f  in  this  chapter  are  certainly  so — they  are  uttered  in 
lation  of  some  traitorous  purpose  actually  on  foot  or 
,  and  in  prosecution  of  it.  And  next  to  the  language  of 
istice  Holt,  on  the  trial  of  Chamock  and  others  (12  St.  Tr.), 
ted  in  DesparHs  case  (28  St.  Tr.),  I  would  also  refer  to 
llenborough's  judgment  in  Despard^s  case  (p.  487  of  the 
»k),  where,  in  speaking  on  this  subject,  he  expresses  him- 
: — ^'  It  has  been  urged  that  the  crime  consists  only  in 
ad  that  words  are  not  of  themselves  overt  acts  of  high 

If  it  be  said  that  loose  words  referable  to  no  particular 
vords  merely  calumnious,  or  seditious  words  expressive  of 
>le  and  angry  mind,  and  of  sentiments  highly  inaecent  and 
in  a  subject  towards  his  sovereign,  but  words  neither 
g  or  conducing  to  the  execution  of  any  definite  purpose  of 
lable  kind  on  his  own  part,  nor  persuading  or  exciting 
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Beo.        others  to  concur  in  the  execution  thereof  in  theirs;  I  readily 
^'         admit,  that  loose  words  of  this  description  are  not  to  be  conttdered 

Gavan  Dufft.  a^  constituting  overt  acts  of  high  treason,  and  that  it  would  be  too 

much  to  infer  from  the  random  and  careless,  though  highly  blame- 

^^^^'  able,  use  of  expressions  of  this  kind,  so  mischievous  and  abomi- 
Croum  mi  ^ablc  a  Durposc  as  the  destruction  of  the  King.  But  if  words  of 
Gifvenmau    this  kina  are  used  at  meetings  held  for  the  purpose  of  forwarding 

^^y^y  ^?~'  designs  of  a  treasonable  nature,  and  if  they  are  addressed  to  per- 
sons with  an  intent  to  excite,  and  to  confirm  them  in  the  proeeca- 
tion  of  measures  which  have  for  their  declared  object  the  assas- 
sinating or  deposing  of  the  Eang  by  force  and  arms ;  and  where 
words  are  the  immediate  vehicle  by  which  treasons  such  as  these 
are  communicated,  and  by  which  they  are  sought  to  be  carried 
into  full  completion  and  effect,  it  never  was,  since  the  promulga- 
tion of  law  m  this  land,  by  any  one  lawyer,  ever  doubted  that 
words  of  this  nature,  uttered  for  such  a  purpose,  at  such  meetings 
and  consultations,  and  being  themselves  the  very  instruments  and 
means  of  exciting  other  persons  to  take  part  in  measures  which 
had  for  their  end  and  object  the  personal  destruction  of  the  King, 
were  in  their  very  nature  and  essence  the  clearest  and  most  abso- 
lute overt  acts  of  high  treason  that  can  be  stated.  This  p<»nt 
never  yet  admitted  of  a  doubt ;  it  never  was  questioned — it  never 
can  be  so.'*     Now  I  take  it,  we  must  assume  that  the  L^islature 

Judgment  of     ^^^  aware  of  the  state  of  the  law,  and  of  the  established  course  of 

Biohaids,  B.  pleading  under  the  36  Geo.  3,  at  the  time  of  the  framing  and 
passing  this  act  (11  Vict.),  and  was  aware  that  the  words  used  in 
the  36  Geo.  3,  did  not  make  the  expressing  of  the  guilty  com- 
passing in  law  part  of  the  crime  in  the  sense  contendea  for,  and  if 
it  was  intended  to  make  such  an  important  change  in  the  law  as 
that  insisted  on,  I  apprehend  the  Legislature  would  not  have 
followed  so  exactly  the  words  of  the  previous  statute,  upon  whieb 
an  opposite  construction  to  that  now  contended  for  had  been  pot 
The  word  ** other"  does  not  precede  the  words  **  overt  act,"  in  the 
36  Geo.  3,  no  more  than  in  the  11  Vict.,  and  yet  the  publislung 
of  any  printing  or  writing  was  in  all  respects  placed  upon  the 
same  footing  as  any  other  overt  act  under  that  statute.  Under 
those  circumstances,  I  feel  myself  boimd,  upon  the  question  now 
under  consideration,  by  what  has  been  laid  down  by  fonner 
judges,  and  by  the  decisions  in  the  cases  of  treason  to  which  I 
have  already  referred,  and  I  therefore  am  of  opinion  that  altbougii 
the  printing  or  writing  relied  on,  as  well  as  every  other  OTcrt  act, 
should  all  be  stated  in  the  indictment  in  this  case  with  convenient 
certainty  as  they  should  in  treason,  yet  that  publications  such  as 
those  referred  to  in  this  indictment  need  not  oe  set  out  vtrhatimi 
or  with  that  strictness  that  would  be  necessary  in  the  case  of  libeL 
But  it  has  been  said,  and  truly,  that  a  party  tried  for  felony  under 
the  11  Vict  is,  by  the  express  terms  of  the  7th  section,  protected 
from  a  prosecution  for  treason  upon  the  same  facts  upon  which  be 
had  been  tried  for  felony.  And  it  has  been  arguea,  that  unless 
the  writings  and  matter  relied  on  are  set  out  in  the  indictineDt, 
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as  strictly  as  would  be  necessary  in  the  case  of  libel,  it  will  be        Rso. 
impossible  for  a  defendant  to  avail  himself  of  a  plea  of  autre  fois     ^   *' 
acquit.     With  respect  to  that  argument,   I  would  say,  in  the  gavam  Dufft. 

first  place,  that  if  the  indictment   be  as  certain  and  precise  in        

r^ard   to   the    matters  charged  to   make   out   the    felony,   as        ^^^^' 
would,    before  the  recent  act,   have  been  sufficient  in  a  pro-    crown  and 
secution  for  treason,  upon  the  same  facts^   it  is  plain  that  the    Govenmau 

Srty  is  as  well  protected  now  from  a  double  prosecution  for  ^"^!^-l^ 
ony  and  treason,  as  he  was  before  from  two  prosecutions  for  the 
Bame  alleged  treason ;  and  as  we  never  heard  of  a  man's  having 
been  (even  in  the  worst  of  times),  indicted  twice  for  the  same 
allied  treason,  I  must  confess  I  do  not  see  the  reason  nor 
necessity  for  the  Legislature  putting  him  in  a  different  situation  in 
that  respect,  than  he  would  have  been  in  before  the  recent  statute ; 
bat,  inasmuch  as  all  the  overt  acts  must,  as  I  have  already  said, 
be  stated  in  the  indictment  with  sufficient  certainty  to  inform  the 
party  charged  of  that  which  is  to  be  relied  on  against  him,  and  as 
that  is  necessary  both  in  an  indictment  for  treason  as  well  as  in  an 
indictment  for  felony,  I  see  no  real  difficulty  in  a  party  availing 
himself,  by  plea  with  proper  averments,  of  the  provision  to  which 
we  have  been  referred  in  the  7  th  section,  if  at  any  time,  so 
outrageous  an  attempt  should  be  made  as  to  prosecute  a  party,  first, 
for  felony,  and  afterwards  for  treason  upon  the  same  facts.  The 
next  objection  which  I  think  material  to  notice  is,  that  of  alleged  judgment  of 
duplicity  in  the  indictment,  by  reason  that  several  different  pub-  RicUwU,  B. 
lications  have  been  relied  on  m  the  same  count,  in  order  to  make 
out  the  compassing  and  guilty  intention  of  the  prisoner.  But 
what  I  have  already  said,  as  to  the  nature  and  essence  of  the  crime, 
goes  far,  if  I  am  right  in  that,  to  dispose  of  this  objection  also ;  a 
man  may  declare  the  same  guilty  mtcntion  by  several  distinct 

Eublications ;  nay,  he  may  declare  or  express  his  intention,  partly 
J  vrriting,  or  by  printing  and  publishing,  and  partly  by  open  and 
advised  speaking,  and  partly  by  some  other  overt  act  or  deed,  and 
all  those  several  matters  may  be  necessary  to  make  out  the  case 
against  him,  or  at  least  all  may  be  relied  on  for  that  purpose.  It 
requires  no  great  ingenuity  of  mind  to  imagine  a  case  in  which 
those  several  matters  may  be  so  linked  and  connected  together, 
and  may  all  convei^e  so  completely  to  one  point,  that  the  state- 
ment of  each  may  be  in  a  manner  necessary  to  show  the  bearing 
of,  and  to  explain  the  whole.  And,  I  think  it  very  plain,  that  the 
Li^slature  contemplated  that  it  might  be  necessary,  as  no  doubt 
it  might,  to  resort  to  means  as  compound  as  I  have  suggested,  to 
make  out  the  offence.  On  turning  to  the  4th  section,  a  provision 
of  a  peculiar  description  is  made  with  respect  to  cases  where  the 
guilty  intention  is  ex^iressed  by  words  "  only."  The  word  "  only," 
as  used  in  that  section,  showed  that  it  was  considered  by  the 
framers  of  that  act  that  the  felony  may  be  established  partly  by 
open  and  advised  speaking,  and  partly  by  other  means.  But  it 
may  be  said  that,  in  the  case  I  have  put,  I  have  supposed  a  neces- 
sary connexion  between  all  the  matter  suggested  all  converging 
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Rbo.        to  the  one  point,  and  each  link  in  the  chsin  depending  on  the 
^'  other^  and  that  here  that  does  not  appear  to  be  the  case,  and 

Gavan  dStt.  P^^^^^P®  it  does  not     But  the  argument  that  each  separate  ex- 

pressing  of  the  same  guilty  intention,  by  a  different  and  distinct 

1849.  publication,  makes  a  new  crime,  is  put  out  of  the  way  at  once,  if  I 
Cr^^gn  and  ^™  right  in  likening  this  offence,  in  its  essential  nature,  to  that  of 
Government    treason   under  the  36   Geo.   3,  though  mitigated  in  character. 

^*<J|^^^^^  Indeed,  the  proposition  that  a  new  cnme  could  be  eked  out  by 
each  fresh  expressing  of  the  same  compassing,  is  so  extravagant, 
and  so  difficult  to  be  reconciled  with  any  principle  of  law  or 
justice  that  I  am  aware  of,  that  I  think  the  announcement  of  sodi 
a  doctrine  carries  its  own  refutation  with  it,  and,  indeed,  goes  far 
to  prove  that  felony,  under  this  act,  can  and  ought  no  more  to  be 
considered,  in  point  of  law,  as  compounded  of  the  guilty  cooh 
passing  and  the  means  adopted  for  expressing  the  same,  than 
treason  could  be  compounded  of  the  same  two  things  under  the 
36  Geo.  3.  To  construe  the  act  in  the  way  contended  for  on  the 
part  of  the  prisoner,  and  to  hold  that  each  and  every  publication  of 
written  or  printed  matter,  expressive  of  the  same  oompas8iii|^ 
would  be  a  new  crime,  would  multiply  offences  greatlv  under  this 
act,  and  would,  in  my  mind,  be  a  most  cruel  and  mischievous  con- 
struction, and  a  construction  that  could  not  fail  to  operate  most 
oppressively  and  unjustly  upon  the  subject,  as  must  be  obvious  to 

Jodnnent  of     ^vcry  One.     But  the  5th  section  removes  all  doubt  upon  this  part 

Ridiardi,  B.  of  the  case.  It  is  manifest  that  the  meaning  of  the  5th  section 
is,  that  any  number  of  ^  matters,  acts,  and  deeds,  by  whid  such 
compassings,**  &c,  ^^  or  any  of  them,  shall  have  been  expressed, 
uttered,  or  declared,"  may  be  charged  in  the  same  count  in  the 
indictment.  The  section  would  be  useless  if  it  was  introduced  to 
allow  different  matters  of  the  description  mentioned  to  be  intro- 
duced into  different  counts  in  an  indictment.  The  case  to  which 
we  have  been  referred  on  the  Embezzlement  Act,  has  no  bearing 
on  the  subject.  In  that  case  no  one  act  of  embezzlement  could  be 
aided,  or  in  any  way  worked  out,  by  proving  any  other  act  of 
embezzlement.  Each  act  charged  was  perfectly  mdependent  of 
the  other,  and  the  corpus  of  the  crime  in  each  case  was  the 
particular  act  of  embezzlement  charged,  and  not  a  general  intention 
or  design  to  embezzle.  I  therefore  think  it  right  that  the  different 
acts  of  embezzlement,  neither  having  any  legal  connexion  with 
the  crime  involved  in  the  other,  should  be  stated  in  diffin^ 
counts.  If,  indeed,  it  had  been  enacted  that  a  party  guilty  of 
three  several  acts  of  embezzlement  within  a  certain  limit  of  time, 
should  be  subject  to  a  greater  punishment  than  if  only  gnihy 
of  one ;  it  might  be  necessary  in  that  case  to  charge  me  three 
several  acts  in  the  one  count,  as  in  the  case  with  regard  to 
some  other  offences.  But  this  is  not  the  end  or  object  of  the 
act.  The  punishment  is  the  same  whether  the  party  be  guilty 
of  one  or  three  of  those  acts  of  embezzlement;  but,  for  the 
sake  of  convenience,  the  prosecution  is  allowed  to  charge  three 
different  acts  of  embezzlement,  if   conmiitted  within  a  certain 
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By  in  the  one  indictment,  and  the  usual^  and  I  think  proper       Bbo 

rse,  is   to   do    it  in    different    counts.      The  cases   referred     ^  •* 

in   this  statute   do   not,    in    my   opinion,  apply   to  any  ofo^y^DuFFT. 


questions  that  have  been  raised  before  us.   As  to  the  objection 
ertain  of  the  counts  in  the  indictment,  on  account  of  the  in-        ^^^^' 
[action  of  the  words  "  amongst  other  things,"  in  setting  out  the    crown  and 
cles  and  published  matter,  if  I  am  right  in  the  view  which  I    Government 
e  taken  of  the  act  s^enerally,  and  that  no  more  certainty  is  ^^^P^^ 
^aaary  m  this  case  than  would  be  necessary  m  an  indictment 
treason,  the  introduction  of  the  words  '^  amongst  other  things," 
not  be  relied  upon  as  making  the  count  bad.     But  in  any  case, 
M>uld  think  the  introduction  of  the  words  would  not  vitiate  the 
at,  if  sufficient  appeared  on  the  record  to  support,  primd  facie, 

charge  contained  in  the  count ;  and  I  find  tnose  words 
nongst  other  things,"  or  words  of  similar  import,  adopted  in 
ing  out  matter  in  cases  where  the  matter  professed  to  be  set 

must  be  stated  exactly  and  precisely,  tu  libel  cases, — for 
ance,  PaMs  case  (22  St.  Tr.  360),  Holfs  case  (same  book, 
0)^  both  for  seditious  libels;  also  WiUiams^s  case,  for  publishing 
aaphemous  libel,  viz.,  "Paine's  Age  of  Reason  "  (26  St.  Tr.  606); 

in  the  several  other  cases  to  which  my  brother  Perrin  has 
rred,  and  which  I  think  it  unnecessary  a^ain  to  mention.  Then, 
D  the  objection  on  account  of  the  omissions  of  a  proper  coUo- 
im,  and  of  averments  and  inuendos.  I  admit  all  these  are  Jodgment  of 
^saary  where  the  sense  of  the  matter  is  doubtful ;  but,  in  my  Kicbai^  B. 
lion,  in  this  case  the  sense  and  meaning  of  the  matter  intro- 
^  into  this  indictment  may  be  fairly  enough  collected  from 
passives  themselves,  without  the  aid  of  colloquium,  averment, 
nuendo,  beyond  what  have  been  introduced  into  the  indictment. 
h  respect  to  the  objection,  that  several  of  the  articles  relied  on 
lie  inaictment,  being  part  of  the  published  matter  charged  and 
;ned  as  overt  acts,  are  inconsistent  with  the  time  at  which  the 
;ed  felony  has  been  laid,  my  opinion  is,  that  there  is  an  incon- 
mcy  in  that  respect,  in  certain  of  the  counts  in  the  indictment. 

in  each  count  there  is  one  overt  act  well  laid;  and  with  regard 
be  publication  so  well  and  sufficiently  laid,  this  objection  does 
hold ;  and  that  being  the  case,  my  opinion  further  is,  that  the 
ur  subsequent  assignment  of  inconsistent  or  repugnant  matter 

in  the  indictment  may  be  rejected,  and  ought  to  be  rejected ; 
I  do  not  think  such  repugnant  matter  can  vitiate  the  whole 
it,  the  statement  of  the  offence  being  well  laid,  and  there 
g  one  overt  act  or  expression  of  guuty  intention  well  and 
ciently  laid  in  each  count.  Some  of  the  cases  to  which  I  have 
idy  referred,  and  especially  the  charge  of  Mr.  Justice  Bailey 
of  Chief  Justice  Abbott,  support  this  view  of  the  case.  And, 
addition,  I  would  refer  to  2  Hawk.  PL  Cr.  (book  2,  c.  25, 
l\  and  to  O'CanneU  v.  The  Queen  (11  Clark  &  Fin.  379, 
1  Cox  C.  C.  530,  S.  CA  where  Lord  Denman's  interpreta- 

and  reading  of  Lord  Holt's  judgment  in  the  case  of  Reg, 
Uodes    will    be  found.      It  is,  however,  another  question. 
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Rbo.        whether  we  should  not  guard  the  prisoner  against  being  pre- 

Charles     j^^^iccd   by  pleading   over  (in  case  he  shall  now  be  allowed  to 

Gavan  Dufft.  plead,  upon  which  question  something  still  remains  to  be  consi- 

dered),  Tby  reason  of  those  ill-assigned  overt  acts.     Mr.  Justice 

^^^^'       Bailey's  charge  to  the  grand  jury  in  Wats(nCs  case^  shows  very 
Crown  and    clearly  that  the  overt  acts  which  are  not  supported  in  an  indict- 
Govemmeiu    ment  for  treason,  may  be  rejected  by  the  grand  jury  in  finding 
j^i^!fyf^^  their  biU,  and  that  they  ought  to  do  so,  and  find  their  bill  on  the 
overt  acts  that  have  been  sustained  before  them  in  proof.     Now,  I 
should  say  that  when  the  court  finds  some  of  the  overt  acts  insuffi- 
ciently laid  in  the  indictment,  such  ill-laid  overt  acts  ought  to  be 
expunged  from  the  indictment,  or,  in  technical  language,  quashed; 
and  the  indictment  treated  and  considered,  in  all  respects,  as  if  no 
such  ill-laid  overt  acts  had  been  introduced  into  it-  (d) 

((f)  The  demurrer  having  been  overruled,  the  Attorney-General  havmg  called  on  the  Coort 
to  pronotmce  final  judgment  upon  the  prisoner  on  behalf  of  the  latter,  it  was  contended  thst 
the  proper  judgment  was  respondeat  ouster^  and  not  final  judgment.  The  court  directed  the 
question  as  to  the  proper  judgment  to  be  pronounced  to  be  formallj  argued,  and  aocordinglj  it 
was,  on  the  13th  January,  1849,  argued  by  Monahan,  Attorney-Genial,  and  Hatchell,  SoH- 
citor-General,  on  the  part  of  the  Crown,  and  Butt,  Q.  C,  and  Napier,  Q.  C,  on  the  part  of  the 
prisoner,  and  after  considering  the  question,  the  court  ultimately  (January  18tb,  1849)  pn^- 
nounccd  judgment  of  respondeat  ouster^  and  the  prisoner  pleaded  not  guil^.  The  argumenti 
and  decision  on  this  branch  of  the  case  will  be  found  fully  reported  in  pp.  24-30,  ante,  haTio^ 
been  published  out  of  their  turn  in  consequence  of  the  point  involved  being  one  of  so  modi 
importance  in  the  administration  of  the  Criminal  Law.  It  will  be  obaenred,  however,  ■ 
reference  to  the  judgment  of  Mr.  Justice  Perrin  {ante,  p.  30)  that  the  question  whether,  «•  dif 
cases  qf  felony  a  prisoner  is  entitled  after  demurring  to  the  indictment  to  plead .  over,  does  nA 
appear  to  be  decided  by  it.  The  judgment  of  the  learned  judge,  which  is  very  brief  ii^ecd, 
appears  to  rest  on  the  following  grounds: — That,  as  the  case  of  Reg.  y.Serfftt,  ia  an  anthoritj 
for  holding  that  in  capital  cases  a  prisoner  is  entitled  after  demurring  to  plead  over,  and  it 
Gray's  case  decides  that  a  prisoner,  indicted  for  a  felony  which  had  been  capital,  b  not  deprived 
of  the  privilege  to  which  he  would  have  been  entitled  if  the  capital  penalty  bad  not  bea 
abolished ;  therefore,  as  the  offences  embraced  in  the  indictment  in  the  present  case  would,  bit 
for  the  passing  of  the  act  of  the  12  &  13  Vict,  have  been  treason,  the  prisoner  was  entitled  to 
the  same  privileges  as  regards  pleading  over  as  if  he  had  been  capitally  indicted.  Thus  leaviif 
the  general  question  whether  a  prisoner  in  licted  for  felony  is  entitled,  after  demurring  to  tk 
indictment  to  plead  over  to  the  felony,  untouched  ;  and  it  is  submitted  that  the  case  of  Reg,  t. 
Serva  s  hardly  a  conclusive  authority  for  the  exbtence  of  the  right  in  capital  cases,  inafiipy* 
as  the  course  taken  by  the  prisoner  does  not,  from  the  report  of  the  case,  appear  to  have  beeo 
objected  to  by  the  counsel  for  the  Crown.— Reporter. 
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CENTRAL  CRIMINAL  COURT. 

Januaky  Session,  1850. 
(Before  Patteson,  J.,  and  Talfoued,  J.) 

[January  10. 
Reg.  v.  Dbake.  (a) 

Murder — Indictment — Name — Bastard — Reputation, 

I  an  indictment  for  the  murder  of  a  chUd,  it  teas  called  in  one  count 
"  Lewis  Drakcy"  in  another  Lewis  Tavern^  and  in  a  third  "  a  certain 
boAfard  male  childy  named  Lewis^^  It  was  proved  in  evidence  that  the 
child  had  been  called  by  its  mother  (whose  name  was  Drake)  and  by 
its  nurse  *'  Lewis"  and  by  that  name  alone  it  had  been  baptized.  Its 
nurse  had  spoken  of  it  to  others  as  Lewis  Drake,  There  was  no  proof 
that  t/ie  mother  was  married.  Her  brother^  who  had  lost  sight  of  her 
for  thirteen  yearSy  had  never  heard  of  her  marriage, 
eidy  thai  there  was  evidence  from  which  the  jury  might  infer  that  the 
ehiUrs  name  was  "  Lewis  Drake  ^  or  *^  Lewis  "  alone, 

rHE  prisoner  was  indicted  in  one  count  for  the  wilful  murder 
of  Lewis  Drake.  In  another  for  the  murder  of  Lewis 
arem ;  and  in  a  third  count  the  child  was  described  as  a  certain 
utard  male  child,  named  Lewis. 

It  appeared  in  evidence  that  the  prisoner  was  the  mother  of  the 
bild^  and  sometimes  called  it  Lewis,  and  by  that  name  alone  it 
ad  been  baptized.  It  had  been  put  out  to  nurse  by  its  mother, 
rho  then  went  by  the  name  of  Tavern ;  the  nurse  used  to  call  it 
jevis,  and  when  she  learnt  the  mother's  name  was  Drake  she 
ailed  it  Lewis  Drake  when  speaking  of  it  to  other  persons.  The 
luld  was  two  years  old.  There  was  no  proof  that  the  prisoner 
fas  married.  Her  brother  said  he  had  never  heard  of  her 
oarriage,  but  she  had  been  absent  from  him  thirteen  years. 

Collier  and  Parry  (for  the  prisoner)  contended  that  the  name 
f  the  child  wa^  not  proved  to  be  that  laid  in  any  count  of  the 
idictment.  As  to  the  name  of  Lewis  Drake  there  was  no  proof 
^t  it  was  his  real  name ;  on  the  contrary,  he  was  baptized  as 
'ewis  only,  and  there  was  nothing  shown  to  entitle  him  to  the 
^c  of  Drake.  The  name  alleged  must  be  either  the  true  name 
^  one  obtained  by  reputation,  but  it  was  not  sufficient  for  this 
iirpose  that  the  nurse  had  sometimes  spoken  of  him  to 
hers  as  Lewis  Drake.  In  E.  v.  Waters  (7  C.  &  P.  250 ;  1  Moo. 
**.  Ca.  457),  evidence  that  the  child  was  called  Eliza,  and  that 
^  mother's  name  was  Waters,  was  held  insufficient  to  support 
Count  which  alleged  the  name  to  be  Eliza  Waters.  As  to  the 
•Uie  of  Lewis  Tavern  there  is  no  evidence  whatever  of  the  child 
^ving  such  name  either  in  fact  or  by  reputation.  The  count  which 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  BArrister-at-Law. 
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Rbo.  «.  Drake,  alleges  the  name  Lewis  also  alleges  that  the  child  was  a  bastard, 
^^        ofwhich  there  is  no  proof. 

^^  Patteson,  J.  —  There    is   evidence  that    the    mother  went 

Murder—    by  her  maiden  name  of  Drake,  and  her  brother  deposes  that  he 
indtctment—  ^evcr  heard  of  her  being  married. 

Collier. — But  the  prosecution  has  undertaken  to  show  that  the 
child  is  a  bastard,  and  the  brother's  evidence  is  entirely  neutralized 
by  his  statement  that  he  has  lost  sight  of  the  prisoner  for  thirteen 
years.  The  presumption  of  law  in  the  absence  of  evidence  to  the 
contrary,  is,  that  the  child  is  legitimate :  (R.  v.  Totley^  2  New 
Sess.  Cas.  42.) 

Bodkin  and  Clerk  (for  the  prosecution.) — The  fallacy  of  the 
argument  on  the  other  side  is  in  supposing  reputation  to  consist 
in  the  calling  the  child  by  name,  which,  in  the  case  of  a  Tery 
young  child,  is  out  of  the  question.  In  EvarCs  case  (8  C.  &  P. 
765),  an  illegitimate  child  six  weeks  old  was  baptized,  and  for  two 
days  afterwards  was  called  by  its  name  of  baptism  and  its  mother^s 
surname,  and  it  was  held  sufficient  to  warrant  the  jury  in  findii^ 
that  the  deceased  was  properly  described  by  these  names  in  the 
indictment.  As  to  the  child  being  a  bastard,  there  was  evidence 
that  the  mother  went  by  her  maiden  name, — she  was  so  described 
in  the  indictment,  and  she  was  there  called  a  single  woman.  She 
had  pleaded  to  such  a  description,  and  there  was,  therefore, 
abundant  evidence  on  both  counts  from  which  the  jury  mi^t 
find  the  fact  as  therein  stated. 

Collier  replied,  and  quoted  R.  v.  Stroud  (2  Moa  Cr.  Ca.  270; 
1  C.  &  K  187.) 

Patteson,  J. — There  is  no  evidence  of  the  child  being  named 
Lewis  Tavern,  and  I  shall  therefore  withdraw  the  second  count 
from  the  consideration  of  the  jury,  but  with  regard  to  the  other 
two,  I  shall  leave  the  case  to  them.  In  the  case  relied  on  by  the 
prisoner's  counsel,  namely,  R.  v.  fVaterSy  there  was  no  evidence 
that  the  child  was  ever  called  or  known  by  the  name  of  Waten 
at  all,  whilst  in  R.  v.  Evans  reputation  of  two  days  was  hdd 
sufficient.  As  to  the  name  of  Lewis,  the  child  went  by  that  name 
and  was  baptized  by  it.     But  it  is  said  that  there  is  always  a 

E resumption  in  favour  of  legitimacy,  and  this  child  is  called  a 
astard  without  any  proof  that  he  was  one:  but  it  is  for  the  jury 
to  say  whether,  from  the  evidence  produced  before  them,  they  are 
not  satisfied  that  the  prisoner  is  the  mother  of  the  child,  and  that 
she  was  never  married.     She  goes  by  her  maiden  name  of  Dnik& 
She  pleads  to  that  name  in  the  indictment,  and  is  there  described 
as  a  single  woman,  in  addition  to  which,  her  brother  never  heard 
of  her  marriage.     Whether  all  this  may  or  may  not  satisfy  the 
jury  that  the  child  was  a  bastard  it  is  for  them  to  dedde,  bat, 
undoubtedly,  there  is  evidence  for  them  to  consider. 
Talfourd,  J.,  concurred. 
Bodkin  and  Clerk  for  the  prosecution. 
Collier  and  Farry  for  the  prisoner. 
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CENTRAL  CRIMINAL  COURT. 

April  Session,  1850. 

(Before  Mr.  Justice  Erle.) 
April  U. 

Reg.  v.  REGAN.(a) 
Arson — Evidence — Intent, 

Upon  an  indictment  for  arson,  vyith  intent  to  injure  the  person  in  occU' 
pation  of  the  premises,  the  prisoner  may  be  found  guilty,  although  his 
intent  is  proved  to  have  been  to  obtain  a  reward  for  giving  the  earliest 
iniimation  of  a  fire  at  the  engine  station. 

Upon  such  an  indictment  it  is  not  competent  for  the  prosecutors  to  show 
that  other  fires^  of  which  notice  was  given  by  the  prisoner,  were  of  a 
similar  nature  to  the  one  in  qucstiofi,  and  different  jrom  those  of  which 
notice  was  given  by  other  parties, 

THE  prisoner  was  indicted  for  maliciously  and  feloniously  setting 
fire  to  a  certain  building,  with  intent  to  injure  one  J  oseph  Adams. 

From  the  evidence  it  appeared  that  the  prisoner  had  given  notice 
of  other  fires,  and  had  claimed  the  reward  usually  paid  on  such  occa- 
sions at  the  engine  station,  and  he  had  apparently  no  other  motive 
in  setting  fire  to  the  premises  in  question,  than  the  expectation  of 
getting  such  reward. 

Ballantine  (for  the  prosecution),  proposed  to  show  that  the  other 
fires,  of  which  notice  was  given  by  the  prisoner,  were  of  a  similar 
nature  to  the  one  in  question,  and  different  from  those  of  which 
notice  was  given  by  other  parties.  Where  the  prisoner's  intent 
was  put  in  issue  by  the  indictment,  it  was  always  competent  to 
show  other  acts  of  a  similar  kind,  and  the  circumstances  under 
which  they  had  been  done. 

Eble,  J.  was  of  opinion  that  the  mere  fact  of  the  prisoner's 
having  given  notice  of  other  fires,  and  claiming  the  rewanl,  did  not 
permit  evidence  to  be  adduced  upon  which  a  presumption  could  be 
grounded  that  he  had  caused  those  fires. 

Payne  (for  the  prisoner),  contended  before  the  jury,  that  if  they 
believed  that  the  prisoner's  intent  was  not  to  injure  the  prosecutor, 
but  merely  to  obtain  the  reward  for  giving  the  earliest  information, 
that  he  could  not  be  convicted  upon  the  indictment. 

Erle,  J. — I  entirely  dissent  from  this  view  of  the  case.  If  the 
prisoner  wilfully  set  fire  to  the  premises,  the  jury  will  be  perfectly 
justified  in  finding  that  his  intent  was  to  injure  the  person  whose 
property  they  were,  and  who  would  necessarily  be  injured  by  such 
an  act,  although  he  might  have  an  ulterior  object  of  obtaining  the 
reward.  There  have  been  several  cases  recently  of  persons  ad- 
ministering poison  to  others,  for  the  purpose  of  obtaining  the 
money  for  which  their  lives  were  insured,  but  no  one  ever  dreamed 
that  because  they  were  actuated  by  such  a  motive,  they  would  be 

(a)  Reported  by  B.  C.  Bobinsom,  Esq.,  6arrister-at-Law. 
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Rbo.  v.  Reoau.  entitled  to  an  acquittal  when  indicted  for  administering  poison 
with  intent  to  kill. 

The  prisoner  was  found  GuiUy. 

Ballantine  for  the  prosecution. 
Payne  for  the  defendant. 


1850. 

Arson — 
Evidence. 


COURT  OF  CRIMINAL  APPEAL. 

June  22,  1850. 

(Before  Wilde,  C.  J.,  Alderson,  B.,  Patteson,  J.,  Cole- 
ridge, J.,  and  Cresswell,  J.) 

Reg.  v.  Walter  Watts.  («) 

Larceny  —  Embezzlement  —  Shareholder    of  company  —  Servant  — 

Evidence, 

A  prisoner  was  a  shareholder  in  an  unincorporated  company^  and  was 
employed  as  a  salaried  clerk  by  the  directors^  who  appoint  and  diS' 
missed  clerks  and  other  servants^  fixed  their  salaries^  and  defined  their 
particular  duties.  The  salaries  of  the  clerks  were  paid  out  of  the  funds 
of  the  company y  and  the  directors  had  the  charge  and  custody  of  all 
the  company's  hooks  and  papers.  The  course  of  business  between  the 
company  and  their  bankers  waSy  that  the  pass-books  and  paid  cheques 
were  returned  weekly  to  the  office  of  the  former  by  their  messenger,  and 
it  was  the  prisoner's  duty  to  receive  them  from  the  messenger  and  then 
to  compare  them  with  the  books  of  the  company.  When  this  was  done 
the  cheques  were  to  be  preserved  by  the  prisoner  for  t/ie  campamfs  use, 
A  cheque  for  1,400/.,  purporting  to  be  drawn  by  the  company  upon 
their  bankers,  was  paid  by  the  prisoner  into  his  own  private  bankers 
to  his  account.  It  was  duly  paid  by  the  company's  bankers,  cantxUed 
and  entered  in  the  pass-book,  and  given  in  due  course  to  the  company's 
messenger  with  the  pass-book,  and  he  delivered  them  to  the  prisoner. 
Shortly  afterwards,  in  consequence  of  suspicion  attaching  to  the  pri- 
soner,  search  was  made  amongst  his  papers  for  the  cancelled  cheque, 
but  it  could  not  be  found.  The  pass-book,  taken  examined^  showed  that 
the  entry  of  the  1 ,400/.  cheque  had  been  erased.  There  was  no  evidence 
to  show  that  any  person,  on  behalf  of  the  company,  had  ever  drawn 
the  cheque  in  question,  or  that  it  had  been  drawn  upon  paper  behnging 
to  the  company. 

Held  sufficient  evidence  to  support  a  count  charging  the  prisoner  with 
stealifig  a  piece  of  paper,  the  property  of  Edward  Goldsmid  {one  ef 
the  directors),  and  others, 

THE  following  case  was  reserved  by  Mr.  Justice  Cresswell: 
— The  prisoner  was  tried  before  me  at  the  Central  Criminal 
Court  on  the  10th  of  May,  on  an  indictment  of  which  the  follow- 
ing is  an  abstract : — 

Walter  Watts :   That  he,  on  26th  February,  at  Saint  Maiy, 

(a)   i.'ri>ortcd  by  B.  C.  Robinson,  F^sq.,  BarrUtcr-at-Lair. 
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Woolnoth,  in  London,  was  derk  to  George  Carr  Glyn,  and  Rbo.  v.  Watts. 

whilst  he  was  such  clerk  feloniously  did  steal  one  order  for  the        

payment  of  money,  to  wit,  for  the  payment  and  of  the  value  of       ^^^^' 
1,400^,  belonging  to  the  said  George  Carr  Glyn,  his  master.  Larceny— 

Second  Count, — Alleges  that  said  prisoner  was  clerk  to  said     Evidence. 
George  Carr  Glyn,  as  and  then  and  there  being  treasurer  of  the 
Globe  Insurance  Company,  and  that  he  did  steal  one  order,  &c., 
belonging  to  the  said  George  Carr  Glyn  as  such  treasurer. 

Third  Count. — Alleges  that  said  prisoner  was  servant  to  Edward 
Goldsmid  and  others,  and  that  he  did  steal  one  order  belonging  to 
them,  his  masters. 

Fourth  Count — Like  3rd,  only  instead  of  alleging  the  order  to 
belong  to  Goldsmid  and  others,  alleges  it  to  have  been  in  their 
possession  and  power. 

Fifth  and  Sixth  Counts. — Allege  the  property  to  be  in  William 
Tite  and  others,  instead  of  Goldsmid  and  others. 

Seventh  and  EiglUh  Counts. — Embezzling  the  order,  the  pro- 
perty of  Glyn. 

Ninth  Count. — Embezzling  the  order,  the  property  of  Goldsmid 
and  others. 

Tenth  Count. — Embezzling  l,400t  of  Goldsmid  and  others,  his 
masters. 

Eleventh  Count. — Embezzling  the  order,  the  property  of  Tite  q^^ 
and  others. 

TSjoelfih  and  Thirteenth  Counts. — Stealing  a  piece  of  paper  be- 
longing to  Glyn,  his  master. 

Fourteenth  Count. — Stealing  a  piece  of  paper,  the  property  of 
Gt>ldsmid  and  others,  his  masters. 

Fifteenth  Count. — Stealing  a  piece  of  paper  in  the  possession  and 
power  of  Goldsmid  and  others,  his  masters. 

Sixteenth  Count. — Stealing  a  piece  of  paper,  the  property  of  Tite 
and  others,  his  masters. 

Seventeenth  Count. — Stealing  a  piece  of  paper  in  the  possession 
and  power  of  Tite  and  others,  his  masters. 

Eighteenihy  Nineteenth^  Twentieth,  and  Twenty-first  Counts. — 
Like  7th,  8th,  9th,  and  10th,  only  embezzling  a  piece  of  paper 
instead  of  embezzling  the  order. 

Twenty^second,  Twenty-third,  Twenty-fourth,  and  T^oenty-Jifth 
Counts. — Stealing  an  order  for  the  payment  of  money,  the  property 
of  the  said  persons,  without  alleging  the  prisoner  to  be  servant. 

Twenty-sixthy  Twenty-seventh,  Twenty-eighth,  and  Twenty-ninth 
Counts. — Stealing  a  piece  of  paper,  the  property  of  said  persons, 
without  alleging  the  prisoner  to  be  servant. 

It  appeared  uiat  the  prisoner  had  for  many  years  been  employed 
as  a  siuaried  clerk  in  the  office  of  the  Globe  Insurance  Company, 
and  that  he  was  also  a  shareholder  in  the  concern.  The  aifairs  of 
the  company,  which  is  an  unincorporated  copartnership,  are 
managed  by  a  body  of  directors,  chosen  out  of  the  shareholders ; 
and  at  the  time  when  the  alleged  offence  was  committed,  Edward 
Goldsmid  was  chairman,  and  William  Tite  deputy-chairman,  of 
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Rao  9.  WAvn.  the  directore,  and  George  Carr  Glyn  was  treasarer.  The  directors 
1850        Appoint  and  dismiss  cle^s  and  other  servants,  and  fix  their  salaries 

."       and  the  particular  duties  to  be  discharged  by  them,  and  the  direo- 

Larcensf—  tors  havc  the  charge  and  custody  of  all  books  and  papers  belonging 
Evidence,  ^q  ^j^g  company.  The  salaries  of  the  clerks  are  paid  out  of  the 
fiinds  of  the  company.  The  company  had  a  drawmg  account  at 
the  bank  of  Glyn  &  Co.,  and  were  in  the  habit  of  sending  their 
pass-book  on  Tuesday  in  every  week  to  be  written  up,  and  thdr 
messenger  went  on  the  following  morning  to  bring  it  back,  when 
it  was  returned  together  with  the  cheques  and  bills  paid  during 
the  preceding  week.  The  prisoner  was  the  person  whose  duty  it 
was  to  receive  the  pass-book  and  vouchers  from  the  messenger, 
and  it  was  his  duty,  on  receiving  them,  to  compare  the  entries  in 
the  pass-book  with  the  books  of  the  company,  and  to  preserve  the 
vouchers  for  the  use  of  the  company  if  wanted  on  any  ftiture 
occasion.  On  the  26th  of  February  the  prisoner  paid  into  the 
London  and  Westminster  Bank  for  his  own  account  (which  he 
kept  there,)  a  cheque  for  1,400/.,  purporting  to  be  drawn  by  the 
Globe  Insurance  Company  on  Glyn  &  Co.  It  was  cashcKi  by 
Glyn  &  Co.  together  with  other  cheques  for  the  London  and 
Westminster  Bank,  entered  to  the  debit  of  the  Globe  Insurance 
Company  in  their  pass-book,  and  delivered,  together  with  the  book, 

Cam.  on  the  following  Wednesday  to  the  messenger  of  the  company, 

who  delivered  the  book  and  cheque  to  the  prisoner  in  the  usiml 
way.  On  the  4th  March,  in  consequence  of  some  suspicion  attach- 
ing to  the  prisoner,  a  search  for  the  cheque  for  l,4()0t  was  made 
during  his  absence  amongst  the  vouchers  in  his  keeping,  and  it 
could  not  be  found.  His  papers  were  then  sealed  up,  and  he,  on 
finding  that  such  a  step  was  taken,  said  he  would  not  remain  th^e, 
and  quitted  the  office.  The  pass-book  was  examined,  and  then  it 
was  discovered  that  the  entry  of  the  cheque  for  1,400/.  had  been 
erased,  and  the  cheque  was  never  found. 

There  was  no  evidence  to  show  that  any  person  on  behalf  of  the 
company  had  ever  drawn  the  check  in  question,  or  that  it  hid 
been  drawn  upon  paper  stolen  from  the  company. 

Upon  this  state  of  facts  it  was  contended  by  the  prisoner's 
counsel,  that  there  was  no  evidence  of  any  property  in  any  of  the 
parties  from  whom  the  check  was  alleged  to  have  been  stolen, 
except  as  shareholders,  and  that  the  prisoner,  being  also  a  share- 
holder, could  not  be  indicted  for  stealing  the  property  of  which  he 
was  a  joint  owner.  That  the  statute  47  Geo.  3,  c  30,  whereby  it 
was  enacted  —  "  That  all  actions  and  suits  to  be  conmienced  or 
instituted  by  or  on  behalf  of  the  said  society  or  partnership,  against 
any  person  or  persons,  or  body  or  bodies  politic  or  corporate,  shall 
or  lawfully  may  be  commenced  or  instituted,  and  prosecuted  in 
the  name  or  names  of  the  treasurer  or  treasurers  for  the  time 
being  of  the  said  society  or  partnership,  as  the  nominal  plaintiff  or 
plaintiff  for  and  on  behalf  of  the  said  society  or  partnership^  and 
that  all  prosecutions  to  be  brought  or  instituted  by  or  on  behalf  of 
the  said  society  or  partnership,  for  fraud  upon  or  against,  or  far 
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embezzlement}  robbery  of  or  stealing  the  property  of  the  eaid  Uao.  v.  Watts. 
flodety  or  partnerahip,  or  for  any  other  offence  committed  against        ~" 

or  wiui  intent  to  injure  or  defraud  the  said  society  or  partnership,        

shail  or  lawfully  may  be  so  brought  or  instituted,  and  carried  on  Larceny-- 
in  the  name  or  names  of  the  treasurer  or  treasurers  for  the  time  ^'w<*»»c«- 
being  of  the  said  society  or  partnership,  and  in  all  indictments  and 
informations,  it  shall  be  lawful  to  state  the  property  of  the  said 
society  or  partnership  to  be  the  property  of  the  treasurer  or  trea- 
surers for  the  time  bein^  of  the  said  society  or  partnership,  and- 
any  offence  committed  witn  intent  to  injure  or  defraud  the  said 
society  or  partnership,  shall  and  lawfully  may,  in  such  prosecu- 
tions, be  laid  to  have  been  committed  with  intent  to  injure  or 
defraud  the  said  treasurer  or  treasurers  for  the  time  being,  of  the 
said  society  or  partnership,  and  any  offender  or  offenders  may 
thereupon  be  lawfully  convicted  of  any  such  offence,  and  the 
death,  resignation  or  removal,  or  other  act  of  such  treasurer  or 
treasurers,  shall  not  abate  any  such  action,  suit,  or  prosecution," — 
made  the  treasurer  the  representative  of  all  the  shareholders,  and 
therefore  of  the  prisoner  as  well  as  others,  and  did  not  alter  the  case. 

I  thought  that  the  charge  of  embezzlement,  and  of  stealing  an 
order  for  the  payment  of  money  failed,  but  in  order  to  obtain  the 
opinion  of  this  court  with  regard  to  the  charge  of  stealing  a  piece 
of  paper,  I  told  the  jury  that  if  the  cancelled  cheque  was  returned 
to  the  prisoner,  and  he  received  it  in  the  usual  manner,  to  be 
kept  by  him  for  the  use  of  the  directors,  and  afterwards  abstracted 
or  destroyed  it,  they  should  find  him  guilty. 

The  jury  found  him  guilty  of  stealing  a  piece  of  paper,  and  I  have 
to  request  the  opinion  of  this  court,  whether  my  direction  was 
right  or  wrong. 

The  case  was  argued  June  8. 

Cochburn  (with  whom  were  Bodkin  and  Bramwell^  for  the  Ai^ument  for 
prisoner.) — If  this  is  any  offence  at  all,  it  is  embezzlement,  and  not  ^^  pri»oner. 
larceny.  Even  assuming  that  the  prisoner  was  the  servant  of  the 
directors,  still  this  piece  of  paper  never  came  into  their  hands  at 
all,  and  therefore  there  can  be  no  larceny  from  them  of  what  was 
never  in  their  possession.  The  course  of  business  appears  to  have 
been  for  the  messenger  to  receive  the  pass-book  and  the  old 
cheques  from  Messrs.  Glyn  &  Co.,  the  bankers,  and  deliver  them 
to  the  prisoner.  Supposing  that  to  have  been  done  in  this  in- 
stance, the  prisoner  was  to  keep  that  book  and  the  cheques  until 
they  were  required  for  any  purpose  bv  the  company.  He  was 
therefore  the  person  dealing  with  the  cheque,  and  having  a  right 
to  the  possession  of  it.  R.  v.  Masters  ( I  Den.  Cr.  Ca.  332  ; 
18  L.  J^  Rep.  Mag.  Ca.  2),  is  analogous  to  this.  There  the 
prisoner  had,  as  a  servant,  in  the  course  of  his  duty,  received  from 
a  fellow  servant  money  paid  to  that  servant  for  his  master,  by 
another  servant,  who  had  received  it  from  a  customer.  It  w^as  the 
duty  of  the  prisoner,  after  such  receipt,  to  hand  the  money  to 
another  servant,  the  cashier  of  his  master,  but  instead  of  so  handing 
it  over  he  fraudulently  retained  it,  and  it  was  held  to  be  embezzle- 
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1850. 


£vidmee. 


ArgameDt  for 
the  priaoner. 


Bbo.  v.  Waxts.  ment,  and  therefore  not  larceny.    Just  so  here ;  the  ptuper  never 
was  in  the  hands  of  the  master.     [Coleridge,  J. — But  sorely  the 
moment  it  is  put  into  the  proper  place  of  deposit,  it  is  in  the  pos- 
session of  the  master,  just  as  my  plate  would  be  in  my  possesion, 
if  my  butler  were  to  place  it  in  my  plate  chest.      If  he  ¥ere 
afterwards  to  take  it  out  fraudulently,  and  make  away  with  h, 
WQuld  not  that  be  larceny  ?]      But  the  state  of  things  is  different 
here,  there  is  no  proof  that  there  ever  was  any  place  of  depoot, 
and  even  if  there  were,  it  is  not  stated  in  the  case  that  the  prisoner 
ever  so  deposited  it     [^Coleridge,  J. — But  it  was  deiurly  die 
prisoner's  duty  to  hand  it  over  to  his  employers.]      Probably  that 
might  be  so  on  their  demanding  it,  but  uie  case  must  be  taken 
as  it  stands,  and  we  find  nothing  more  than  the  fact  that  the  paper 
was  receiv^  from  the  messenger.    If  the  possession  of  the  master 
was  necessary  to  nmke  this  a  larceny,  there  is  nothing  to  show  that 
such  possession  was  ever  had.      The  prisoner  might,  for  all  that 
appears,  have  put  the  cheque  into  his  pocket,  or  into  the  fire  the 
moment  he  received  it      [Alderson,  B. — But  how  does  this 
case  differ  from  B  v.  Murray  (1  M.  C.  C.  276;    5  C.  &  P.  145.) 
There  the  prisoner,  a  clerk  in  the  employment  of  A.,  received  from 
another  clerk  3iL  of  A.'s  money,  that  he  might  (among  other  thii^) 
pay  for  inserting  an  advertisement  in  the  Gazette.     The  prisoner 
paid  10«.  for  the  insertion,  and  charged  20^  for  the  same,  fraiidn* 
lently  keeping  back  the  difference.     The  prisoner  having  been 
convicted  of  embezzlement — on  a  case  reserved,  the  judges  iJboodit 
the  offence  not  within  the  statute,  because  A.  had  had  poesessiOB 
of  the  money  by  the  hands  of  his  other  clerk,  and  they  therefore 
held  the  conviction  wrong.]     There  the  money  proceeded  from  the 
master  to  the  prisoner,  for  the  latter  received  it  from  a  clerk,  who 
handed  it   to   him   for  a  specific  purpose;    that  is  not  so  here. 
[Patteson,  J. — But  does  it  not  in  this  case  proceed  from  the 
master  of  the  prisoner?     Had  they  lost  all  their  right  in  it  as  soon 
as  it  was  issued  ?     May  not  the  bankers  be  considered  as  their 
agents,  it  being  their  duty  to  return  the  cheque  to  them?]     But 
that  assumes  that  the  cheque  had  been  originally  in  the  hands  of 
the  company.      But  there  is  no  evidence  whatever  of  its  ever 
having  been  drawn  by  them,  or  ever  having  been  in  their  posses&ion. 
The  cheque  may  have  been  forged.     [Wilde,  C.  J. — How  can 
the  prisoner  be  allowed  to  say  that  this  was  a  forgery,  after  he 
himself  has  put  it  forward  as  genuine  ?]     At  all  events  the  bankers 
cannot  be  considered  as  the  agents  of  the  persons  who  drew  the 
cheque,  as  far  as  the  returning  the  cheque  is  concerned.     The 
bankers  are  entitled  to  keep  the  cheques  as  soon  as  they  have  paid 
them.     They  are  their  property,  for  they  are  the  only  vouchers  to 
them  that  money  of  a  customer  in  their  hands  has  oeen  paid  out 
to  his  order.     It  is  true  that  as  a  matter  of  practice,  old  cheques 
are  frequently  returned,  but  that  will  not  alter  or  take  away  the 
right  of  the  bankers  to  keep  them  in  any  particular  instance.    Hie 
practice  cannot  be  allowed  to  affect  the   question   of  property. 
[Wilde,  C.  J. — But  surely  a  cheque  has  always  been  taken  to 
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e  the  property  of  the  drawer  as  soon  as  it  is  pdd,  and  that  he  has  Beo.  v.  Watts. 
right  to  have  it  delivered  up  to  him.]    I  apprehend  that  a  cheque        7777 

bands  on  precisely  the  same  footing  as  a  bill  of  exchange,  which        .' 

be  acceptor  may  always  retain  after  he  has  paid  it.     It  is  his  only    Larcemf— 

vidence  to  discharge  himself  in  case  an  action  is  brought  against     ^^f*^^**^ 

im.   As  a  matter  of  custom,  although  it  is  true  some  bankers  give 

p  paid  cheques,  others  uniformly  refrain  from  doing  so.      The 

resumption  in  this  case  is,  that  the  cheque  was  destroyed  by  the 

risoner  as  soon  as  he  received  it,  for  the  evidence  shows  that  when 

lie  servant  of  the  company  went  to  look  for  it  in  the  place  where 

lie  prisoner  would  probably  keep  it,  it  could  not  be  found ;  and  if 

e  did  so  destroy  it  without  putting  it  into  the  constructive  pos- 

sseion  of  his  masters,  he  cannot  be  convicted  of  the  larceny. 

lecondly,  was  the  prisoner  in  such  a  situation  with  respect  to  the 

ompany,  that  he  could  be  considered  to  be  their  servant  in  dealing 

rith  this  cheque  ?     The  company  consists  of  a  number  of  share- 

olders,  not  incorporated,  but  authorized  under  the  statute  men- 

ioned  in  the  case,  to  sue  and  prosecute  in  the   name   of  their 

reasurer.     With  regard  to  all  other  matters,  the  company  is  to 

ave  all  the  incidents  of  a  common  partnership.      The  statute, 

berefore,  does  not  give  a  different  character  to  the  prisoner's  act, 

nd  make  that  a  larceny  which  would  not  be  one  under  ordinary 

ircumstances.     It  is  true  he  was  employed  as  a  clerk  at  a  salary,  Arguneot  for 

•at  he  was  also  a  shareholder,  that  is  to  say,  a  partner,  and  con-  '^®  pnaonor. 

equently  if  he  is  convicted  upon  this  indictment,  he  will  be  found 

tulty  of  stealing  his  own  goods.     The  fact  of  joint  ownership  must 

ntirely  override  any  conclusion  to  be  drawn  from  that  of  service, 

3r  while  the  former  exists,  no  trespass  can  be  committed  by  the 

lan  who  possesses  it.     The  receipt  of  a  salary  makes  no  difference. 

t  often  happens  that  one  partner,  in  consideration  of  his  taking  a 

irger  share  of  labour,  is  entitled  to  receive  an  extra  remuneration 

ot  of  the  joint  funds,  but  he  is  not  the  less  a  partner  with  respect 

0  them.     Suppose  this  indictment  to  have  been  framed  at  conunon 

%w,  then  it  would  have  been  necessary  to  set  out  the  names  of  all 

he  shareholders  of  the  company,  and  amongst  them  the  name  of 

be  prisoner  would  have  appeared.     In  that  case,  on  the  face  of  the 

ddictment,  it  would  have  been   apparent  that  the  prisoner  was 

barged  with  committing  a  crime  against  himself.     No  doubt  there 

re  cases  in  which  it  has  been  decided  that  a  man  may  be  found 

;iiilty  of  stealing  his  own  property ;  but  that  was  under  circura- 

tances  that  unquestionably  do  not  appear  here.      They  applied 

Qerely  to  cases  in  which  a  third  party  had  a  special  possession, 

nd  the  prisoner,  although  having  the  right  of  property,  had  no 

ight  to  possession  at  alL     Here  the  prisoner  has  not  only  the  right 

f  property,  but  he  has  the  right  of  possession  also,  and  there  is  no 

ase  which  goes  the  length  of  saying  that  under  such  circumstances 

a  these,  a  man  can  be  convicted  of  larceny :  (see  2  Kussell  on 

yrimes,  87.)     There  are  counts  here  calling  ^im  the  servant  of  the 

lirectors.     [Cresswell,  J. — He  is  called  in  some  the  servant  to 

roldsmid   and   others.]       And  the   ^^ others*'   mean  the  share- 
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Sio.  o.  Watts,  holders,  of  whom  he  himself  was  one.  He  is  ohar^^ed,  therrfm^ 
not  only  with  stealing  from  himself^  but  also  with  bemg  sernmt  to 
himselL 

Attorney'CfeneraI{SiTJohnBayleyBndBiwinyntii  him) for  the  pro- 
secution.— This  is  a  case  of  larceny  and  not  embezzlement.  The  prm- 
cipal  point  made  on  the  other  side  is  that  the  cheque  was  in  fnuudi 
and  never  reached  the  possession  of.  the  company — for  that  the 
prisoner  having  had  it  returned  to  him,  and  having  received  it  in 
the  course  of  business  for  the  use  of  the  directors,  if  he  destroyed 
it,  it  could  not  be  in  their  possession,  either  actually  or  constnic- 
tively.  I  contend  that  when  the  cheque  reached  the  prisoner, 
it  had  arrived  at  its  ultimate  destination.  The  case  R,  v.  Murrof 
is  an  authority  for  this  position.  There  the  property  had  neycr 
come  to  the  hands  of  the  master.  It  was  received  from  a  servant 
by  the  prisoner,  whose  duty  it  was  to  pay  it  over.  Suppose  I  send 
my  clerk  to  a  bookseller  to  get  me  a  particular  book,  and  be 
returns  with  it  and  puts  it  on  a  shelf  for  me,  or  gives  it  to  anotho* 
servant  of  mine.  In  either  case  it  comes  into  my  possession,  and 
if  any  ^eraon,  animofurandiy  takes  it  from  the  shelf,  or  the  servant 
to  whom  it  was  delivered  fraudulently  appropriates  it,  he  is  guilty 
of  larceny.  In  Murray's  case  the  master  had  possession  of  the 
money,  not  by  himself,  but  by  means  of  another  servant,  and  here 
the  company  had  possession  of  this  cheque  as  soon  as  it  was 
delivered  to  the  messenger  from  whom  the  prisoner  received  it 
It  is  quite  immaterial  what  may  be  the  practice  at  other  bankiiig 
houses,  for  the  case  finds  that  the  bank  here  was  in  the  habit  ot 
returning  the  cheques  to  their  customers,  and  this  suflBcientlj 
eatablishes  that  the  property  was  in  the  latter.  In  iZ.  v.  MasUn 
the  money  had  never  been  received  and  adopted  by  any  one  as  the 
master's  money.  [Cresswell,  J. — The  view  taken  in  that  case 
appears  to  be  that  no  one  of  the  persons  who  actually  received  the 
money  was  imder  any  obligation  to  hand  it  over  to  the  master. 
It  appeared  to  be  the  duty  of  each  to  pay  it  to  another  servant 
Wilde,  C.  J.  —  R.  v.  Masters  does  not  profess  to  overrule 
R.  V.  Murray i  but  it  distinguishes  it]  I  contend  that  as  soon 
as  the  prisoner  received  the  cheque,  it  became  the  property 
of  his  masters.  At  all  events  this  would  be  so  as  soon  as  he  had 
compared  the  entries  in  the  pass-book  with  the  books  of  the 
company,  for  all  exclusive  dealing  with  the  cheque  on  his  part 
would  then  be  at  an  end.  [Cresswell,  J. — But  it  does  not 
appear  from  anything  in  the  case  that  this  had  been  done.]  The 
case  finds  that  it  was  his  duty  to  do  it,  and  it  is  to  be  presumed, 
until  the  contrary  be  shown,  that  he  had  performed  his  duty  thos 
far.  With  regard  to  the  assertion  that  the  cheque  was  the  pro- 
perty of  the  bankers,  that  is  answered  also  by  the  case,  for  what- 
ever rights  the  bankers  might  have  had,  it  is  clear  they  relinquisbed 
them  when  they  delivered  the  cheque  to  the  messenger.  Hey 
clearly  intended  by  that  that  it  was  to  be  kept  by  the  company  for 
their  own  use.  Then  it  was  said  that  the  prisoner  had  himself 
the  property  in  the  cheque,  for  that  being  a  shareholder,  he  was  in 
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&ct  a  partner^  and  he  could  not,  therefore^  steal  his  own  goods.  B»3.  v.  Watib. 
But  in  A  Y.  HaU  (1  M.  C.  C.  474),  it  was  held  to  be  embezzlement 
in  a  member  (a  secretary)  to  a  society  fraudulently  to  withhold 
money  received  &om  other  members,  to  be  paid  over  to  the 
trastees.     [Colebidge,  J. — The  clerk  in  that  case  was  not  a 
trustee,  and  the  property  was  vested  in  the  trustees/]     But  here 
the  directors  stand  on  the  same  footing  as  trustees.     It'  a  man  be 
a  member  of  a  company,  he  may  delegate  to  others  the  property 
in  any  article,  and  if  he  afterwards  fraudulently  deprive  them  of 
it,  it  is  no  answer  to  say  that  that  article  belongs  as  much  to  him 
as  to  them.     He  has  got  rid  of  his  general  right  by  granting  to 
them  a  special  one,  just  as  a  man  who  bails  property  to  another 
may  be  guilty  of  larceny,  if  he  fraudulently  takes   it  from  the 
possession  of  the  bailee.     It  is  immaterial,  therefore,  whether  or 
not  the  prisoner  had  an  equal  right  to  the  property  with  the  direc- 
tors,  if  they  had   the    right    to   the  custody  and  possession  of 
the  article.        Here   the   directors,   by    the    assent   of    all  the 
shareholders,  had  a  special  property  m  the  books,  cheques,  &c. 
of  the  company.      This   is  part   of  the  case   in   J?,   v.  Jenson 
(1  M.  C.  C.  434.)     A  clerk  to  a  savings  bank  was  indicted  for 
embezzlement,  and  it  was  held  that  he  was  properly  described  as  a 
clerk  to  the  trustees,  although   he  was  in   fact  elected  by  the 
managers :     R.  v.  Miller  (2  Moo.  C.  C.  249),  is  also  in  point. 
Then  it  is  said  that  he  was  not  a  servant.     But  the  case  finds  that 
he  was  a  salaried  clerk  in  the  office  of  the  company ;  that  the 
directors  appointed  and  dismissed  clerks  and  servants,  and  fixed 
their  salaries  as  well  as  defined  their  particular  duties.     If  the  jury 
have  found  that  that  was  so,  how  can  it  be  now  contended  that 
the  prisoner  was  not  a  servant  ?  On  condition  of  receiving  a  salary, 
he  consents  to  become  a  servant  of  the  directors.     [Wilde,  C.  J. 
— Whom  would  he  sue  for  his  salary  ?]  The  directors  who  appointed 
him ;  they  entered  into  the  contract  with  him,  and  they  may  be  sued 
in  case  of  a  breach.     His  duties  as  a  servant,  and  his  rights  as  a 
shareholder,  are  totally  distinct  things.     It  is  in  the  former  cha- 
racter that  he  receives   this  cheque,  and  steals  it,  and  in  that 
character,  therefore,  may  he  be  convicted. 

Cochbum,  in  reply. — In  R,  v.  Murray  the  property  must  clearly  Reply. 
be  taken  to  have  been  the  money  of  the  master ;  the  case  proceeds 
upon  such  an  assumption.  In  R,  v.  Masters^  on  the  contrary,  the 
first  person  received  it  from  a  stranger,  and  it  had  never  been  the 
property  or  in  the  possession  of  the  master.  The  one  case  was  held 
to  be  larceny,  the  other  was  the  ordinary  one  of  embezzlement. 
R.  v.  Masters  is  analogous  to  the  present  case,  and  must,  therefore, 
r^ulate  the  decision. 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court. — We  Jodgment. 
have  considered  this  case,  and  we  are  all  of  opinion  that  the  counts 
in  the  indictment  which  charge  the  stealing  a  piece  of  paper,  the 
property  of  Goldsmid  and  others,  the  masters  of  the  prisoner,  are 
supported  by  the  evidence.  By  the  statement  of  the  case  it  appears 
that  Goldsmid  and  others  are  the  directors  of  the  company,  and 
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Bbo.  9.  Watts  that  by  Its  constitution  they  have  the  appointment  and  dismiflfial  of 
-—        the  servants  in  the  employ  of  the  socielr ;  that  they  fix  and  pay 

^'       their  salaries,  and  also  fix  the  daties  which  they  are  to  perform. 

The  prisoner  was  a  salaried  clerk  in  the  office,  and  therefore  he 
was  their  servant.  They  have  also  the  ultimate  charge  and  custody 
of  the  documents  of  the  company,  and  by  the  course  of  busmeas 
between  the  company  and  its  bankers  the  paid  cheques,  which  are 
part  of  the  company's  documents,  are  returned  to  the  directora, 
and  become  the  vouchers  of  the  directors ;  as  such  directors  they 
were  entitled  to  the  paper  in  question  as  one  of  those.  One  of 
the  prisoner's  appointed  duties  was  to  receive  and  keep  for  lis 
employers  such  returned  cheques ;  any  such  paper,  in  his  cus- 
tody, would  be  in  the  possession  of  his  emplovers.  The  paper 
in  question,  therefore,  as  soon  as  it  had  passed  m)m  the  hands  of 
the  messenger  and  arrived  at  Its  ultimate  destination  (the  custodj 
of  the  prisoner  for  the  directors),  was  really  In  their  possesaioD, 
and  when  he  afterwards  abstracted  it  for  a  fraudulent  purpose,  k 
was  guilty  of  stealing  it  from  them,  as  a  butler  who  has  the  keep- 
ing of  his  master's  plate  would  be  guilty  of  larceny  If  he  should 
receive  plate  from  the  silversmith  for  his  master  at  his  mastei'i 
house,  and  afterwards  fraudulently  convert  it  to  his  own  use  before 
It  had  In  any  other  way  than  by  his  act  of  receiving  it,  come  to  the 

Judgment  actual  possession  of  the  master.  This  case  is  distinguishable  frooi 
those  In  which  the  goods  have  only  been  in  the  course  of  pasaiif 
towards  the  master,  as  in  Beff.  v.  Masters^  where  the  prisoner's  dut? 
was  only  to  receive  the  money  from  one  fellow-servant  and  pass  it 
on  to  another,  who  was  the  ultimate  accountant  to  the  master. 
Here  the  paper  had  reached  its  ultimate  destination  when  it  came 
to  the  prisoner's  keeping,  and  that  keeping  being  for  his  masten^ 
made  his  possession  theirs.  In  this  view  of  the  case  no  dlfficoltj 
arises  as  to  the  part  ownership,  from  the  fact  that  the  prisoner  was 
a  shareholder  In  the  company.  As  such,  he  had  no  property  ii 
this  paper.  Conviction  cfffirmed, 

Attomey-Generaly  Sir  John  Bay  ley,  and  BovUU  for  the  proseeo- 
tion. 

Cockbum,  BodhiOj  and  Bramwell,  for  the  prisoner. 
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COURT  OF  QUEEN'S  BENCH. 
November  23,  1850. 

Eeg.  v.  E[ENEALET.(a) 

Indictment  removed  by  certiorari — Costs  of  prosecution — Civil  officers — 
Cruardians  of  ike  poor —  What  is  a  fact  which  it  concerns  them  to 
prosecute  as  such  officers — 5  fFilL  S^  M,  c.  11,  5.  3. 

Statute  5  WUl.  Sf  M,  c.  11,  «.  3,  is  not  confined  to  cases  in  which  there 
is  a  legal  obligation  upon  public  officers  to  prosecute^  but  entitles  them 
to  costs  if  they  institute  a  prosecution  in  obedience  to  a  duty  ofimper^ 
feci  obligation  only. 

An  illegitimate  child  found  straying  in  the  streets,  wUh  marks  of  serious 
injury  upon  its  person,  was  taken  before  a  magistrate,  who  received 
evidence  of  acts  of  violence  committed  upon  the  ckild  by  its  father,  and 
recommended  a  prosecution.  One  of  the  relieving  officers  took  the  child 
to  the  workhouse,  and  the  guardians  of  the  union  prosecuted  the  father 
for  iU'treating  the  chUd  ;  and  although  the  father  applied  to  them  for 
the  ckild,  and  offered  to  pay  any  expense  whick  tkey  had  incurred, 
they  refused  to  give  it  up  to  him.  It  turned  out,  upon  ike  trial  of  the 
indictment,  removed  by  tke  defendant  into  this  court,  that,  in  fact,  the 
father  had  behaved  generally  with  kindness  to  the  child,  though  on 
one  occasion  he  had  punished  it  excessively,  and  the  father  was  con^ 
victed  of  an  assatUt : 

Held,  that  the  guardians  were  entitled  to  the  costs  of  prosecution,  under 
5  Will.  Sf  M,  c.  \\,  s.Z,  they  being  civil  officers,  who,  as  such,  were 
concern^  to  prosecute. 

AKULE  had  b«en  obtained,  calling  upon  the  prosecutors  of 
this  indictment,  who  were  the  Guardians  of  tne  West  Lon- 
don Union,  to  show  cause  why  the  side  bar  rule  for  their  costs 
should  not  be  discharged.  This  was  an  indictment  for  various 
assaults,  upon  a  child,  found  at  the  Middlesex  Sessions,  and  removed 
into  this  court  by  certiorari,  at  the  instance  of  the  defendant.  The 
defendant  was  the  putative  father  of  the  child ;  and  the  circum- 
stances which  led  to  the  prosecution  were  these.  The  child  was 
found  straying  and  deserted  in  the  streets  by  a  constable,  who 
took  him  before  a  magistrate  of  the  City  of  London ;  there  were 
marks  of  great  violence  upon  the  child's  person;  and  the  magis- 
trate recommended  a  prosecution.  One  of  the  relieving  officers  of 
the  West  London  tfnion  being  present,  took  the  child  to  the 
workhouse,  and  then  the  guardians  of  that  union  took  up  the  case. 

(a)  Reported  by  A.  Bittleston,  Esq.,  Barrister-at-Law. 
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A  charge  was  made  before  a  mamstrate,  and  a  proeeeotion  insti- 
tuted by  the  guardians.  The  defendant  applied  to  them  to  mt 
up  the  child  to  him,  offering  to  pay  any  expense  to  which  they  had 
been  put  for  his  maintenance,  but  they  refused  so  to  da  Upon  the 
trial  before  Lord  Campbell,  C.  J.,  after  Trinity  Term,  it  appeared 
that,  although  on  one  occasion  iJie  defendant  had  been  gmlty  of 
excess  in  correcting  the  child,  his  general  conduct  towaros  it  was 
affectionate  and  land.  He  was  convicted  of  a  common  assault, 
and  sentenced. 

Crawder  {Huddleston  with  him),  now  showed  cause. — The  g^la^ 
dians,  it  may  be  admitted,  were  not  parties  aggrieved,  but  they 
certainly  were  civil  officers,  "concerned  to  prosecute,"  within 
sect.  3  of  5  Will.  &  M.  ell  ;{b)  if  so,  they  are  entitled  to  their 
costs.  The  statute  is  to  be  construed  liberally :  {Beff.  v.  iCrf&- 
toortk,  5  T.  R.  32.)  [Coleridge,  J. — In  Beg.  v.  Sharpnm 
(2  T.  R.  47),  it  is  said  that  it  ought  to  be  construed  strictly.]  At 
all  events  R.  v.  The  Earl  of  Waldegrave  (2  Q.  B.  341),  is  pre- 
cisely in  point ;  and  it  overrules  R,  v.  Edwards  (5  B.  &  Ad.  407.) 
How  can  it  be  said  that  they  were  not  concerned  ?  They  were 
bound  to  relieve  the  child  as  casual  poor,  but  even  if  they  were 
not,  the  question  is  not  whether  there  was  a  legal  obligation,  but 
whether  it  was  a  fair  moriil  duty,  a  duty  of  imperfect  obligation 
on  their  part  to  prosecute.  (He  referred  to  4  &  5  WilL  4,  c  76, 
8.  38;  and  11  &  12  Vict  c.  110.) 

Whately  and  Murphy^  Serjt.,  contr^ — In  J?,  v.  The  Earl  af 
Waldegrave^  there  was  a  clear  duty  on  the  part  of  the  police  com- 
missioners to  protect  their  force,  and  therefore  they  were  cleariy 
concerned  to  prosecute  an  assault  upon  one  of  their  officers ;  but 
here  this  child  was  not  casual  poor ;  he  was  not  chargeable  to  any 
parish  or  union,  for  the  father  offered  to  take  him  and  relieve  the 
union  from  all  liability;  and  the  interference  of  the  guardians 
stands  upon  the  same  footing  as  the  interference  of  any  humane 
person  happening  to  learn  the  circumstances.  [Lord  Campbell, 
C.  J. — They  were  bound  to  relieve  the  child  or  deliver  him  to  the 
father ;  and  under  the  circumstances  it  could  not  be  their  duty  to 
do  that.  Coleridge,  J. — Ex  officio  concerned  is  different  from 
ex  officio  bound.]  It  is  difficult  to  put  any  other  limitation  upon 
the  words.  The  Poor-Law  Acts  cast  upon  the  guardians  the  duty 
of  instituting  certain  prosecutions,  as  for  offences  committed  in  the 
workhouse ;  but  there  is  no  mention  of  any  prosecution  such  as 
this.  (He  referred  to  7  &  8  Vict.  c.  101,  s.  59.)  R.  v.  Edwards 
(5  B.  &  Ad.  407),  and  R,  v.  Deivhurst  (ib.  405),  go  much  fiirtiier 
than  this  case.  They  must  be  concerned  as  such  officers,  and  the 
prosecution,  therefore,  must  be  within  the  scope  of  their  office: 

(jb)  That  section  enacts  tliat  if  the  defendant  prosecuting  snch  writ  of  cetiiutmi  k 
convicted  of  the  oflfence  for  which  he  was  indicted,  then  the  said  Court  of  King's  BcmI 
shall  give  reasonable  costs  to  the  prosecutor,  if  he  be  the  partv  grieved  or  injoredf  or  be  t 
justice  of  the  peace,  major,  bailiff,  constable,  hcadborough,  tythingman,  chttrdmaida  * 
overseer  of  tlie  poor,  or  any  other  civil  officer  j  toho  shall  prosecute  upot^  lAe  oeeomit  sf  ovjr 
fact  committed  or  done^  that  concerned  him  or  them  as  officer  or  officers  to  proseadt  ^ 
present^  tfc. 
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[R.  V.  Sharpness^  2  T.  R  47 ;  5.  v.  Taunton  St.  Mary^  3  M.  &  S.        Bjw. 

r. 
Kbnxalkt. 


465.)  ^• 


Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  ought 
to  be  dischai^ed.     It  turns  upon  the  construction  of  5  &  6  WilL        1850. 
&  Mary^  c  11,  &  3,   and  I  will  not  say  that   that  statute  is  to        "^ 
receive  either  a  strict  or  liberal  construction.     I  will  adopt  the     ^Jjl^^J]^ 
canon  of  construction  suggested  by  my  brother  Murphy ;   I  will    certiorari^ 
look  at  the    words   of  the  section,   and   gather  from   them  the        ^^^'^'^ 
meaning  of  the  Legislature  according  to  tneir  fair  and  ordinary 
sense.      The   material  words  are   ^^any  civil  officer   who  shall 
prosecute  upon  the  account  of  any  fact  conunitted  or  done,  that 
concerned  him,  as  oflBcer,  to  prosecute."     Now,  the  prosecutors  in 
this  case  are    the  ^ardians  of  the  union,  and  the  question  is 
whether  it  concerned  them,  as  such  guardians  to  prosecute  this 
case.      If  the  position  with  which  Mr.  Whately  commenced  his 
ailment  could  be  sustained,  that  the  officers  were  not  concerned 
to  prosecute  unless  the  law  cast  upon  them  the  duty  of  instituting 
the  prosecution,  this  certainly  would  not  be  a  case   within  the 
enactment,  because  the  guardians  of  the  union  could  not  have 
been  indicted  or  punished  if  they  had  refused  to  prosecute.     But 
that  is  not,  in  my  opinion,  the  just  construction  of  the  section. 
Does  it  not  concern  the  oflBcers  as  such  to  prosecute,  if  it  be  a 
duty,  though  of  imperfect  obligation,  on  their  part  to  prosecute  ? 
That  was  the  construction  adopted  m  R.  v.  The  Earl  of  WaUegrave,  J«^«>*- 
where  the  court  held,  that  although  there  was  no  legal  binding 
obligation  to  prosecute,  for  the  neglect  of  which  the  commissioners 
might  have  been  punished,  yet  that  it  concerned  them  to  prosecute 
in  that  case.     Then  was  there  in  this  case,  though  not  a  legal,  yet 
a  moral  obligation  to  prosecute,  for  the  violation  of  which  the 
guardians  might  justly  have  been  censured  ?     I  think  there  was. 
It  certainly  turned  out  at  the  trial  that  though  the  defendant  had 
been  guilty  on  one  occasion  of  considerable  excess  in  punishing 
the  cmld,  he  had  generally  treated  it  with  kindness  and  affection ; 
but  what  was  the  situation  of  the  guardians  at  the  time  when  they 
instituted  the  prosecution  ?     The  child  was  apparently  cast  upon 
the  world  witnout  a  protector,  and  exhibited  marks  not  only  of 
most  unmerciful  flogging,  but  even  of  some  attempt  at  strangula- 
tion.     Such  were  the  appearances  on  the  child,  and  such  the 
evidence  before  the  magistrate.    Surely,  under  those  circumstances, 
it  was  the  duty  of  the  guardians  to  do  all  that  was  fit  to  be  done 
for  the  purpose  of  bringing  to  account  the  person  who  was  sup- 
posed to  have  been  guilty  of  such  violence.     There  was  no  one 
else  to  do  it;  the  guardians  were  not  mere  volunteers;  and  if  they 
had  not  taken  the  matter  up,  probably  no  investigation  would 
have  taken  place.     They  were  the  guardians  of  the  poor  of  the 
union  in  which  the  occurrence  took  place;    they  were   in  loco 
parentis  to  the  child  found  deserted  under  such  circumstances  in 
their  union;  and  I  think  it  was  their  duty  to  prosecute.     It  was 
for  the  good  of  the  public,  and  highly  proper  that  such  circum- 
stances snould  be  investigated ;   and  it  seems  to  me  that  it  did 
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concern  them,  as  sack  officers,  to  prosecute,  and  that  therefoie 
they  are  entitled  to  their  costs.  The  statute  is,  in  my  opinion, 
a  very  salutary  one ;  and  if  a  party  insists  upon  bringing  a  case 
into  this  court,  and  thus  rendering  the  proceeding  much  more 
expensive,  he  must,  if  he  is  convicted,  pay  the  costs. 

Coleridge,  J. — The  question  is,  whether  the  defendant  was 
prosecuted  on  account  of  a  fact  done,  which  it  concerned  tke 
guardians,  as  such  officers,  to  prosecute,  and  I  do  not  agree  with 
my  brother  Murphy,  that  that  expression  is  identical  with  the 
term  ex  officio  prosecution ;  becausCf  if  it  were,  then  the  omisaon 
to  prosecute  would  probably  render  them  liable  to  ponishment 
I  quite  agree  that  the  language  of  the  statute  is  not  to  oe  strained; 
but  remembering  the  defective  state  of  the  law  then  and  even 
now  as  to  the  costs  of  prosecutions,  I  think  this  is  a  very  whole- 
some statute,  and  full  effect  is  to  be  given  to  its  provisions.  Now, 
the  words  are  very  general;  they  include  anything  which  the 
officers  are  concerned  to  prosecute,  and  that  may  well  mean 
anything  in  which  their  office  gives  them  an  interest,  or  which 
has  relation  to  their  office.  Then,  did  not  these  guardians  occupy 
a  position  different  from  that  of  some  benevolent  individual—- 
some  mere  stranger  who  happened  to  see  the  occurrence  ?  Did 
not  their  situation  as  guardians  of  the  union  and  of  the  poor 
persons  brought  under  their  charge,  vary  their  position  in  some 
degree  ?  That  cannot  be  questioned ;  and  it  seems  to  me  that 
the  amount  of  that  variance,  whatever  it  was,  would  satisfy 
the  words  of  the  statute.  The  strongest  case  is  that  of  K  v. 
Sharpness ;  but  it  admits  of  a  satisfactory  explanation.  That  was 
the  case  of  a  justice  who  took  upon  him  to  prosecute  a  gaoler, 
who,  in  his  opinion,  had  neglected  his  duty ;  and  it  was  heM  that 
it  did  not  concern  him  as  a  justice  at  all  to  prosecute  that  offence. 
In  truth,  the  decision  proceeded  on  the  ground  that  it  is  foreign 
to  the  duty  and  character  of  a  justice  to  institute  prosecutions 
at  all ;  the  proper  function  of  a  justice  being  either  to  hear  as 
a  judge,  or  to  stand  between  the  party  and  the  Crown,  and 
not  to  institute  prosecutions.  R.  v.  The  Earl  of  Waldegrave  is, 
however,  1  think,  precisely  in  point 

Erle,  J. — In  construing  this  statute,  we  ought  to  look  at  the 
words  which  are  used,  and  the  mischief  which  it  was  intended  to 
remedy.  Now  the  statute  recites  that  divers  evil-disposed  persons, 
fearing  to  be  deservedly  punished  where  they  and  their  ofiences 
are  well  known,  have  obtamed  writs  of  certiorari  to  remove  indict- 
ments, and  the  prosecutors,  attending  with  their  counsel  and  wit- 
nesses, have  been  put  to  great  delay  and  expense ;  and  then  for 
remedy  of  that  evil,  provides  that  the  defendant  who  removes  an 
indictment  by  certiorari  is  to  enter  into  a  recognizance,  and  to 
become  liable,  if  convicted,  to  pay  the  costs.  If,  therefore,  a 
defendant  chooses  to  take  his  case  out  of  the  ordinary  tribunal 
appointed  by  law  for  its  decision,  he  does  so  at  the  risk  of  having 
to  pay  the  costs ;  and  in  the  present  case  it  seems  to  me  that  the 
statute  has  been  fully  satisfied.     It  is  quite  clear  that  the  statute 
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goes  beyond  cases,  in  which  the  officer  is  bound  ex  officio  to  prose- 
cute, and  would  be  liable  to  punishment  if  he  did  not.  If  the 
officer  acts  in  the  belief  that  he  is  fulfilling  a  duty  of  imperfect 
obligation  connected  with  his  office,  I  think  we  ought  not  to  look 
at  the  result  of  the  prosecution  to  decide  whether  he  is  entitled  to 
costs.  If  a  father  prosecuted  in  a  case  like  this  for  his  child,  there 
can  be  no  doubt  that  he  would  become  a  party  grieved  within  this 
statute ;  and  when  a  child  is  lost,  the  guardians  of  the  poor,  to 
whom  the  child  is  thrown — if  I  may  use  that  expression  to  signify 
its  helpless  and  desolate  condition — are,  I  think,  in  the  place  of  a 
parent.  I  know  no  way  of  defining  precisely  the  duty  which  would 
be  sufficient  to  bring  a  case  within  the  words  of  this  section ;  but 
I  should  always  be  disposed  to  give  costs,  unless  I  could  say  "you 
clearly  had  no  concern  with  this  prosecution ;  you  were  a  mere 
volunteer."  Rule  discharged. 
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COURT  OF  QUEEN'S  BENCH. 

November  28,  1850. 
Reg.  v.  The  Inhabitants  of  Turweston.  (a) 

Ilighway — Non-repair — Indictment — Averment  of  immemoriality — 

Parish. 

In  an  indictment  against  a  parish  for  non-repair  of  a  highway,  an 
averment  of  the  immemoriality  of  the  highway  is  surplusagey  and  need 
not  he  proved,  for  the  duty  to  repair  sufficiently  appears  from  the 
fact,  that  there  is  a  highway  in  the  parish  out  of  repair.  In  an  indict' 
ment  for  non-repair  of  a  highway  it  was  alleged,  that  from  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary,  there  was  and 
yet  is,  a  common  and  ancient  highway  leading,  SfC,  ami  that  a  certain 
part  of  the  same  Queen's  common  highway,  situate,  Sfc,  on  the  \st  day 
of  January,  in  the  I2th  year  of  the  reign  aforesaid,  and  continually 
afterwards  until  the  taking  of  this  inquisition,  was,  and  yet  is,  in  great 
decay,  SfC,  so  that  the  liege  subjects,  Sfc,  could  not,  during  the  time 
aforesaid,  nor  yet  can  return,  pass,  Sfc. 

Held^  that  though  the  averment  of  immemoriality  were  struck  out,  the 
indictment  would  show  the  existence  of  the  highway,  as  such,  at  the 
time  when  the  offence  was  alleged  to  have  been  committed, 

THIS  was  an  indictment  for  the  non-repair  of  a  highway.    The 
indictment  charged,   that  from  time   whereof  the   memory 
of  man  runneth  not  to  the  contrary,  there  was,  and  yet  is,  a 
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(a)  Reported  by  A.  Bittleston,  Esq.,  Barrister- at- Law. 
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RjEo.        common  and  ancient  Queen's  highway,  leading  from  the  village  of 

-^  "•  Turweston,  in  the  county  of  Bucks,  to  the  village  of  Evenley,  in 

OF  the  county  of  Northampton,  used  for   all  the  liege   subjects  of 

Turweston.  our  Lady  the    Queen,  and  her  predecessors,  Avith  their  horses, 

T777        coaches,  carts,  and  carriages,  to  go,  return,  pass,  ride  and  labour, 

!        at  all  times  of  the  year,  at  their  will  and  pleasure,  and  that  a 

Hightoay—  certain  part  of  the  same  Queen's  common  highway,  situate,  lying, 
Indtctmerufor  g^jjj  being  in  the  parish  of  Turweston  aforesaid,  beginning  at  and 
leading  out  of  the  Buckingham  and  Brackley  turnpike-road,  at 
and  through  a  gate  nearly  opposite  the  windmill,  in  the  parish  of 
Turweston  aforesaid,  and  so  continuing  towards  the  village  of 
Evenley  aforesaid,  as  far  as  the  new  Buckinghamshire  Eailway- 
bridge,  for  the  length  of  2,997  feet,  and  being  of  the  breadth  of 
30  feet,  on  the  1st  day  of  January,  in  the  12th  year  of  the  reign 
aforesaid,  and  continually  afterwards  until  the  taking  of  tbat 
inquisition,  was  and  yet  is  in  great  decay  for  want  of  due  repara- 
tion and  amendment  of  the  same;  and  that  the  liege  subjects  of  the 
Queen  passing  and  travelling  through  the  same,  with  their  horses, 
coaches,  carts  and  carriages,  could  not  during  the  time  aforesaid, 
nor  yet  can  go,  return,  pass,  repass,  ride,  and  labour  without  great 
danger,  to  the  great  damage  and  common  nuisance  of  all  the  hcge 
subjects  of  the  Queen  passing  through  that  way,  and  against  the 
peace,  &c. ;  and  that  the  inhabitants  of  the  said  jmrish  of  Tur- 
weston, in  the  said  county  of  Bucks,  the  common  highway 
aforesaid  (so  as  aforesaid  being  in  decay),  ought  to  repair  and 
amend  when  and  so  often  as  it  shall  be  necessary.  The  defendant 
j)leaded  not  guilty.  At  the  trial,  which  took  place  at  the  Spring 
Assizes  for  Bucks,  1850,  the  case  for  the  prosecution  was,  that 
there  had  been  an  immemorial  w^ay  leading  out  of  the  turnpike- 
road  towards  the  parish  of  Evenley,  but  that  in  the  year  1814  the 
occupier  of  the  land  had  made  a  new  way,  and  had  dedicated  it  to 
the  public;  and  that  that  was  a  public  highway,  and  out  of  repair. 
It  was  submitted,  at  the  close  of  the  prosecutor's  case,  that  they 
had  failed  in  proving  the  indictment.  The  objection  was  overrulwl 
by  Mr.  Justice  Wightman,  w^ho,  however,  reserved  le^ive  to  move 
to  enter  a  verdict  for  the  defendant.  A  rule  nisi  having  been 
obtained  pursuant  to  leave, 
Argnracnt.  O"  Malley  and  J  Fells  now  showed  cause. — The  wonls  of  imme- 

inoriality  in  this  in'lictnient  are  mere  surplusage.    The  observations 
of  Lord  Denman,  C.  J.,  and  Coleridge,  J.,  in  the  case  of/?,  v.  The 
Marchioness  of  Doicnshirc  (4  A.  &  E.  232),  apply  to  cases  in  which 
tiie  allegation  of  iininernoriality  is  necessary  in  order  to  show  any 
liability,  as  in  the  case  of  R,  v.   The  Tithing  of  JTestmark  (2  3L  & 
Ivob.  30.3.)    In  this  case,  the  allegation  of  a  highway  in  the  parish 
shows  a  duty  to  re[)uir  in  the  defendant,  and  the  allegation  of 
imincinoriality  may  be  struck  out  without  vitiating  the  indictment: 
so  that  the  rule  in  JJllliams  v.  Allanson  (2   East,   452),  which  is 
confirmed  bv  the  case  of  The  Attorney- General  v.  Clark  (12  iL  i 
W.  640),  applicii. 

Prmdergasty  and  Kcanr,  contra.  —  The   existence   of    a  high- 
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way,  and  its  immemoriality,  constitute  the  averment.     [Wight-        Rko. 
MAN,  J. — To  traverse  the  iinmemoriality  averred  would  raise  a  false  ^' 

issue.]     The    prosecutor    is    bound    by   the   description   he   has  of 

selected.     It  is  not  necessary  to  prove  tlie  termini;   yet  if  they  Turweston. 
be  alleged,  they  must  be  proved  as  alleged :  {R.  v.  St.  Weonards,        rT" 

6  C.  &  P.  582 ;  1  Russell  on  Crimes,  334 ;  R.  v.  Marchioness  of       .* 

Downshire,)  The  prosecutor  has  no  right  to  insert  an  allegation  Highway — 
which  may  mislead  the  defendants ;  on  the  issue  highway  or  no  ^^^^c^^^for 
highway,  he  says,  this  is  an  immemorial  highway,  and,  if  the  other  "^^'^-P***^- 
side  be  right,  the  defendants  ought  nevertheless  to  prepare  them- 
selves for  disproving  a  highway  by  dedication  under  the  5  &  6 
Will.  4,  c.  50.  Then,  if  the  words  "from  the  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary "  be  struck  out  of  the 
indictment,  there  will  not  be  any  positive  averment  that  the  road 
became  a  public  highway  at  any  time  earlier  than  just  before  the 
finding  of  the  indictment;  the  existence  of  a  highway  must  be 
averred  with  time  and  place,  before  the  fact  of  its  being  out  of 
repair  can  be  properly  averred ;  strike  out  from  this  indictment  the 
averment  of  immemoriality,  and  the  existence  of  this  road  as  a 
highway  at  the  time  when  it  is  therein  alleged  that  the  offence 
was  committed,  will  not  appear.  The  averment  of  immemoriality 
covers  every  part  of  the  period  of  legal  memory ;  the  period  indi- 
cated by  the  words  "  was  and  yet  is,"  may  leave  a  gap  during 
which  the  road  was  not  a  highway,  and  that  may  be  the  period  to 
which  the  allegation  of  non-repair  applies. 

CoLEUiDGE,  J. — I  think  tnat  this  rule  must  be  discharged. 
Immemoriality  is  not  matter  of  description,  nor  a  test  of  liability  in  Judgment. 
this  case ;  if  it  were,  I  agree  that  it  ought  to  appear,  and  be  proved. 
The  liability  in  this  case  arises  the  moment  the  road  becomes  a 
highway ;  no  matter  how.  The  other  point  has  not  been  niade 
out ;  for,  though  the  averment  of  immemoriality  were  to  be  struck 
out,  it  would  still  appear  that  part  of  the  same  nigh  road  which,  in 
the  commencement,  "  was  and  yet  is,"  on  the  Ist  of  January,  in 
the  12th  year  of  the  Queen,  "was  and  yet  is"  out  of  repair.  So 
that  a  date  anterior  to  the  finding  of  the  inquisition,  is  averred  of 
the  existence  of  the  road. 

Wi  iHTMAN,  J. — I  am  of  the  same  opinion.  The  allegation  of 
immemoriality  is  no  part  of  the  description  of  the  highway;  and 
the  gist  of  the  indictment  is,  that  the  part  described  is  a  highway, 
md  out  of  repair.  In  R,  v.  Marchioness  of  Downshire,  the  descrip- 
tion  of  the  highway  itself  was  involved:  in  this  case  the  description 
s  from  point  to  point;  the  rest  is  surplusage.  I  think  tlie  allega- 
jon  sufficient  for  the  present  pur]^)ose. 

l^RLE,  J. — It  is  necessary  to  show  a  duty  to  repair.  That  is 
lone,  in  the  case  of  a  parish,  by  alleging  a  highway,  and  that  it  is 
)nt  of  repair;  how  it  became  a  highway,  whether  its  origin  was 
mder  the  statute  of  5  &  6  Will.  4,  or  in  any  other  way,  is  quite 
mmaterial. 

Rule  discharged. 
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November  21,  1850. 

Reg.  r.  Blakemore.  (a) 

Reference  of  indictment  for  not  repairing  a  highway — Legality  of— 
Costs— Statute  5^6  Will  4,  c,  50,  s.  98. 

When  the  subject-matter  of  an  indictment  of  a  public  nature  was  referred 
before  trial,  and  it  was  agreed  that  a  verdict  in  conformity  with  (he 
award  should  be  entered  on  the  application  of  either  party : 

Held,  that  the  indictment  itself  was  virtually  referred ;  that  the  referentt 
was  illegal ;  and  that  an  attachment  for  not  paying  the  costs  directed 
to  be  paid  by  the  award  ought  not  to  issue. 

A  RULE  nisi  had  been  obtained,  calling  upon  the  defendant 
to  show  cause  why  an  attachment  should  not  issue  against 
him  for  nonpayment  of  costs,  pursuant  to  the  Master's  allocaiur. 
This  was  an  indictment  for  not  repairing  a  public  highway,  in  the 
parish  of  St.  Chad's,  in  Stafford,  alleging  the  defendant  to  be 
liable,  ratione  tenurte.  The  indictment  was  removed  into  this  court 
by  certiorari^  and  before  the  trial  it  was  agreed  between  the  pro- 
secutor and  the  defendant,  that  the  subject-matter  of  the  indict- 
ment should  be  referred,  with  power  to  the  arbitrator  to  certify 
to  a  judge  at  Nisi  Prius,  that  a  verdict  in  conformity  with  his 
award  might  be  entered  at  the  assizes,  on  the  application  of  either 
party,  and  that  no  advantage  should  be  taken  by  either  party  by 
reason  of  the  record  not  having  been  entered,  and  the  trial  not 
having  been  proceeded  with.  The  arbitrator  awarded  that  the 
defendant  was  liable,  that  his  defence  was  frivolous  and  vexatious, 
and  that  the  prosecutor  should  be  at  liberty  to  enter  a  verdict  of 
guilty.  This  was  done ;  and  the  prosecutor  proceeded  to  tax  hi8 
costs,  notwithstanding  notice  to  the  contrary,  and  an  allocatur  for 
79/.,  which  included  the  costs  of  the  reference  and  the  award,  was 
ultimately  given. 

Whateley  now  showed  cause. — First,  the  reference  was  illegal,  for 
the  indictment  related  to  a  public  grievance,  and  there  was,  in 
fact,  a  reference  of  the  indictment,  because  it  was  agreed  that  a 
verdict  should  be  entered  in  accordance  with  the  result  of  the 
award :  {Keir  v.  Leman,  6  Q.  B.  321 ;  R.  v.  Bardell,  5  A.  &  E.  619; 
7?.  V.  Hardy,  19  L.J.  196,  Q.  B.) 

(a)  Reported  hy  A.  Bittlestos,  Esq..  Rarrietcr  at-Law. 
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[Several  other  objections  were  taken,  but  the  decision  of  the        ^ko- 
court  renders  it  unnecessary  to  state  them.]  BiJkKKMORE. 

Bramwelly  contr^. — This  reference  was  lawful.     It  contemplated         

and  avoided  all  the  diflSculties  that  arose  in  the  case  of  R.  v.  Hardy.        1850. 
It  refers  to  the  subject-matter  only  of  an  indictment,  and  there   Re/erenct  of 
was  no  absolute  stipulation  that  a  verdict  should  be  entered,  at  indictmeni  to 
least  without  permission  of  the  court.    All  the  powers  of  the  arbi-    arbitration. 
trator  were  to  be  exercised  before  verdict. 

Lord  Campbell,  C.  J. — They  were  to  operate  on  the  verdict. 

WiGHTMAN,  J. — In  R.  V.  Hardy  the  indictments  were  com- 
pletely disposed  of  by  verdicts  of  not  guilty. 

Lord  Ca3IPBELL,  C.  J. — The  first  objection  is  fatal ;  though 
we  yield  to  it  with  regret,  for  it  is  a  most  ungracious  one.  The 
reference  took  place  in  good  faith,  but  the  submission  clearly 
includes  the  indictment  as  well  as  the  subject-matter  of  it.  The 
case  of  Keir  v.  Leman  shows  that  if  the  subject-matter  of  the 
award  cannot  be  enforced  by  action,  the  award  cannot  be  enforced 
by  attachment.  Adopting  this  criterion,  we  have  to  inquire 
whether  the  subject-matter  of  the  indictment  could  be  the  ground 
of  a  civil  action.  It  is  clear  that  it  could  not,  for  the  subject- 
matter  was  the  neglect  to  repair  a  public  highway,  which  is  a 
public  grievance,  to  remedy  which  a  civil  action  would  not  lie. 
The  rule,  therefore,  must  be  discharged. 

Coleridge,  J.,  Wigutman,  J.,  and  Erle,  J.  concurred. 

Rule  discharged. 


COURT  OF  QUEEN'S  BENCH. 

November  21,  1850. 

Reg.  v.  BARTON.(a) 

Criminal  information  against  a  magistrate — Misconduct  in  office. 

Misconduct  in  his  office  may  render  a  magistrate  amenable  to  a  criminal 
information  J  though  he  be  not  actuated  by  motives  of  pecuniary  in- 
terest or  personal  malice, — a*,  if  he  gives  way  to  passion  so  as  clearly 
to  interfere  with  the  due  administration  of  justice ;  but  a  mere  displuy 
of  ill-humour,  or  an  error  of  judgment,  such  as  the  omission  to  admi- 
nister an  oath  or  to  give  a  caution  to  a  dying  man  before  taking 
his  examination,  will  not  induce  the  court  to  interfere. 

A  RULE  nisi  had  been  obtained,  calling  upon  the  defendant,  a 
Lincolnshire  magistrate,  to  show  cau^  why  a  criminal  infor- 
mation should  not  be  filed  against  him  for  misconduct  in  his  ofilice. 

(a)  Beported  hj  A.  Bittleston,  Esq.,  Barrii»ter-»t-Law. 
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Crkniaal 
in/orvMtum 

againtt 
magittraUt, 


Jadgment. 


The  affidavits  disclosed  the  exliibition  of  considerable  ill-feeling 
between  the  defendant  and  Mr.  Graybum,  the  magistrate's  clerk, 
at  the  bed-side  of  one  Thompson,  whose  evidence  the  magistrate 
had  attended  to  take  upon  a  charge  of  cutting  and  wounding. 
Thompson  had  been  dangerously  wounded  by  a  man  named  Saun- 
derson,  and  was  on  his  death-bed  when  the  defendant  took  his 
examination ;  but  no  oath  was  administered  to  him^  nor  any  cau- 
tion given  that  he  was  in  a  dying  state ;  and  Thompson  becoming 
worse,  the  examination  was  never  completed.     Any  further  state- 
ment of  the  facts  is  deemed  unnecessary,   as  the   case  is  only 
valuable  for  the  principles  stated  in  the  judgment  of  the  court 

Sir  F,  Thesigcr  and  Willmore  show^ed  cause. 

M.  D,  Hill,  contra. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  should 
be  discharged.  No  doubt  my  brother  Patteson  did  well  in  granting 
it.     A  magistrate  is  properly  answerable  to  a  criminal  charge  for 
misconduct  in  his  office,  though  in  such  misconduct  he  may  not  be 
actuated  by  any  motive  of  pecuniary  interest,  and  though  he  may 
not  mean  maliciously  to  injure  any  individual.     If  he  gives  way 
to  passion,  if  in  doing  anything  connected  with  the  administration 
of  justice  he  is  guilty  of  any  impropriety  of  demeanour  so  as  to 
affect  the  due  discharge  of  his  duties,  this  court  may  direct  that 
the  case  against  him  shall  be  laid  before  a  jury.     It  was  a  feeling 
that  something  of  this  kind  had  occurred  which  induced  my  brother 
Patteson  to  grant  the  rule.     He  did  not  grant  it  merely  because 
there  had  been  a  foolish  display  of  feeling  among  these  parties. 
He  may  have  supposed  that  tne  affidavits  offered  prima  facie  proof 
that  the  defendant  did  give  way  to  his  bad  passions  in  his  conduct 
in  this  case,  and  that  through  his  doing  so,  though  he  was  not 
actuated  by  pecuniary  motives,  justice  could  not  be  done  in  the 
case.     That  being  so,  the  object  for  which  the  rule  was  granted 
has  been  answered.     Though  I  do  not  say  that  the  defendant  con- 
ducted himself  throughout  with  great  propriety,  for  I  think  he 
would  have  done  better  when  he  came  to  the  house  to  take  the 
examination,  to  say  nothing  about  his  disappointment  or  chagrin 
at  being  kept  waiting;  still  we  must  consider  that  the  appointment 
had  been  in  fact  first  broken  in  the  morning  and  the  second  time 
in  the  afternoon,  and  that  the  defendant  had  on  the  latter  occasion 
been  compelled  to  wait  twenty-five  minutes.    And  when  we  recol- 
lect these  things,  I  think  we  cannot  say  that  he  behaved  with  very 
great  impropriety  in   remonstrating   upon   the   subject  with  the 
magistrate's  clerk.     The  clerk,  in  the  most  unbecoming  manner, 
said  that  this  remonstrance  all  arose  out  of  private  pique.     Now, 
therefore,  though  I  cannot  say  that  the  defendant  acted  with  the 
greatest  propriety,  I  do  not  say  that  he  gave  way  to  passion  in  a 
manner  which  renders  him  amenable  to  the  criminal  jurisdiction  of 
this  court.     Then  I  ask  myself  whether  justice  was  defeated  by 
this  impropriety  of  the  defendant's  conduct,  such  as  it  was,  and  in 
ansAver  I  cannot  say  that  I  think  it  was,  for  the  examination  was 
conducted  in  the  way  that  Grayburn  suggested,  and  questions 
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were  put  in  examination  as  long  as  the  man  was  capable  of  the        Kko. 
eftbrt  of  answering  them.     1  see  no  reason  for  supposing  that  tliis  f- 

altercation  between  the  defendant  and  Grayburn  at  all  affected  '      * 

the  examination,  or  that  justice  in  any  way  suffered  from  it.     I        1850. 
am  therefore  of  opinion  that  this  rule  for  a  criminal  information        ~r 
against  the  defendant  must  be  discharged.     With  respect  to  the    information 
charge   against   the   defendant   that   he   had   omitted  to  caution       agiunst 
Thompson  as  to  the  statement  he  was  making,  and  likewise  that    •^«r^«»<»«^« 
he  omitted  to  administer  an  oath,  these  are  only  errors  of  judg- 
ment, and  for  errors  of  judgment  in  magistrates  this  court  will  not 
interfere  in  this  way.    1  cannot  shut  my  eyes  to  the  discovery  that 
it   is  not  Saunderson  but  Grayburn  who  is  the  mover  of  this  rule. 
I  think  that  Grayburn  has  conducted  himself  with  great  impro- 
priety in  the  manner  in  which  this  application  is  presented  to  the 
court,  seeking  for  an  opportunity  to  impute  motives  of  animosity 
for  the  conduct  of  the  defendant.     Thus,  in  his  aiBdavit,  he  says 
that  he  believes  the  defendant  had  not  on  the  20th  of  August  had 
any  pretence  to  instigate  him  to  an  attack  on  the  deponent  (Gray- 
burne),  except  the  gratification  of  an  unrestrained  vindictiveness 
and  disposition  to  injure  him,  in  which  he  believes  the  defendant 
always  to  have  indulged.    Now  here  is  a  charge  against  the  defen- 
dant's character  and  general  conduct,  wliich  seems  to  me  to  show 
that  this  application  is  not  made  in  good  faith  as  a  means  of  cor- 
recting errors  of  magisterial  conduct,  but  has  been  made  with  the 
view  of  gratifying  a  personal  ill-feeling.    I  am  therefore  of  opinion 
that  the  rule  should  be  discharged  with  costs. 

Coleridge,  J. — It  was  said  in  the  course  of  the  argument  that  '^"*^&"^^"^- 
if  a  magistrate,  while  in  execution  of  his  office,  should  suffer  him- 
self to  fall  so  under  the  dominion  of  passion  as  to  impede  public 
justice,  the  court  would  grant  a  rule  for  an  information  against 
him,  even  though  mala  fides  should  not  be  attributable  to  him.  I 
do  not  deny  that  the  law  may  be  so,  but  I  do  not  recollect  any 
instance  of  such  a  case.  If,  however,  the  rule  is  to  go  for  a  mere 
yielding  to  human  infirmity,  the  case  should  be  strong  in  itself,  and 
such  as  to  leave  no  doubt  in  the  mind  of  the  court.  Now  the  affi- 
davit of  Mr.  Grayburn  falls  far  short  of  either  requisite,  and  with 
that  I  have  said  enough  to  dispose  of  the  matter.  On  looking  at 
the  other  affidavits,  however,  I  say  that  Mr.  Barton's  misconduct. 
For  some  misconduct  on  his  part  1  think  there  was,  was  so  slight, 
while,  on  the  other  hand,  Mr.  Gray  burn's  misconduct  and  his 
CDotive  in  instituting  this  inquiry,  are  so  much  to  be  condemned, 
that  this  rule  ought  to  be  discharged  with  costs. 

WiGHTMAN,  J.,  and  Erle,  J.,  concurred. 

Sir  F,  Thesiger. — Then  the  rule  will  be  discharged  with  costs, 
to  be  paid  by  Grayburn. 

Lord  CAMrsELL,  C.  J.  —  The  court  discharges  the  rule 
Tcnerally.  If  Mr.  Saunderson  is  called  on  for  the  costs,  he  may 
idopt  such  steps  with  respect  to  any  other  party  as  he  may  be 
idviscd.  Rule  discharged  with  costs. 
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November  26,  1850. 

(Before  Lord  Campbell,  C.  J.,  Parke,  B.,  Alderson,  R, 

Cresswell,  J.,  and  Erle,  J.) 

Reg.  v.  David  Williams,  (a) 

Forgery — Indictment — Description  of  instrument —  Warranty  orders  ad 

request. 

If  an  indictment  for  forgery  sets  out  the  forged  instrument  in  hoc  verhoy 
describing  it  as  a  warrant,  order y  and  request  for  the  delivery  ofgooii^ 
it  is  not  necessary,  in  order  to  sustain  the  indictment,  that  the  instrU' 
ment  should  answer  all  the  terms  of  that  description, 

THE  prisoner  was  convicted  at  the  Cheshire  Spring  Assizes 
before  W.  N.  Welsby,  Esq.,  sitting  for  Williams,  J.,  of 
uttering  a  forged  warrant,  order,  and  request,  for  the  delivery  of 
goods.  The  instrument,  which  was  set  out  in  some  counts  of  the 
indictment,  was  as  follows : 

"  Sidney-streety  22nd  December ,  1849. 
"  Mr.  Beavan. 

**  Sir, — Please  to  send  by  bearer  a  quantity  of  basket  mdls  and 
clasps  for  "  E.  Lloyd." 

Caae.  The  prisoner  had  been  employed  by  Mr.  Lloyd,  who  was  a  cus- 

tomer of  Beavan^s,  to  sell  various  things  upon  commission,  and  had 
frequently  been  to  Beavan's  shop  in  company  with  his  employer. 
At  the  trial  it  was  contended  tnat  the  instrument  set  out  in  the 
indictment  was  simply  a  request  for  the  delivery  of  goods,  and 
therefore  did  not  support  the  averment  that  it  was  a  warrant,  order, 
and  request.  In  support  of  this  view  the  case  of  Iteff.  v.  Mary 
Williams  (2  C.  &  K.  51)  was  cited. 

]Mr.  Welsby  reserved  the  following  questions  for  the  considera- 
tion of  the  court.  1st.  Is  the  instrument  a  warrant,  order,  and 
request.  2nd.  Is  it  necessary  that  it  should  be  all  three  to  support 
the  indictment. 

April  21  y  1850. 

Argament  for         M^Iutyre  for  the  prisoner.     The  indictment  describes  the  forg«d 

prisoner.  instrument  as  a  warrant,  order,  and  request.     It  was  clearly  not 

an  order,  because  there  was  no  authority  to  order ;  and,  in  order 

(a)  Reported  by  A.  Bittleston,  Esq.,  BarrUter-at-Law. 


CRIMINAL  LAW  CASES.  357 

support  the  indictment  it  ought  to  have  been  a  warrant,  an        Reo. 
der,  and  a  request.     [Parke,  IJ. — This  would  be  a  warrant  as  «'• 

on  as  the  goods  were  delivered.    Cresswell,  J. — If  it  purports     williamb. 

be  an  order,  I  apprehend  it  is  not  necessary  that  there  should        

3  authority.     Lord  Campbell,  C.  J. — Suppose  the  words  were        ^^^^- 
I  order."]     That  would  not  make  the  instrument  an  order  unless     Forgery-— 
le  relation  between  the  parties  was  such  as  to  entitle  one  to  order  Detcnptum  of 
lie  other :  {R.  v.  Newton,  2  Mood.  C.  C.  59.)     A  cheque  would    «w'"«««i/. 
nswer  all  the  three  terms  of  description.     In  Reg.  v.  Crowther 
5  Car.  &  P.  316);  and  in  Reff.  v.  Gilchrist  (Car.  &  M.  224,  232) 
he  instruments  were  held  to  be  both  warrants  and  orders,  and  so 
nswered  the  description  given  of  them  in  the  indictment ;  but  if  the 
nstrument  answers  one  term  of  description  only,  there  is  a  fatal 
'ariance  between  the  averment  and  the  proof,  according  to  the 
ase  oi  Reg.  v.  Williams  (2  Car.  &  Kir.  51.)  (h)     [Parke,  B. — If  Argument  for 
he  indictment  had  alleged  a  forgery  of  one  order,  one  warrant,  pri«>n«- 
nd  one  request,  that  would  have  done,  subject  to  the  discretionary 
ower  of  the  judge,  to  call  upon  the  prosecutor  to  elect ;  but  here 
ou  say  it  is  all  matter  of  description.    Erle,  J. — But  the  instru- 
ment was  set  out  in  some  of  the  counts.    Lord  Campbell,  C.  J. 
-Then  in  those  counts  the  charge  is  of  forging  the  very  instru- 
lent  set  out.]     In  that  view  of  the  case  the  objection  would  be  in 
treat  of  judgment,  because  it  alleges  that  the  defendant  forged  a 
ertain  warrant,  order,  and  request,  in  the  words  and  figures  fol- 
>wing ;  and  then  the  instrument  set  out  is  not  a  warrant,  order, 
ttd  request     [Parke,  B. — You  say  that  the  indictment  alleges 
lat  the  instrument  set  out  in  terms  is  a  warrant,  order,  and 
iquest,  and  that  upon  the  face  of  it  it  appears  not  to  be  a  warrant, 
rder,  and  request.] 

Lord  Campbell,  C.  J. — We  will  look  at  the  indictment. 

No  counsel  appeared  on  the  part  of  the  prosecution. 

Cur.  adv.  vult. 

November  26,  1850. 

Lord  Ca3IPBELL,  C.  J. — We  conjectured  that  an  inspection  of '^^<^g™«'»^ 

e  indictment  would  remove  all  doubt  in  this  case,  and  so  it  has 

rned  out.    It  appears  that  the  instrument  is  in  several  counts  set 

it  in  h(Bc  verba,  and  therefore  there  is  no  doubt  that  the  convic- 

)n  is  good. 

Alderson,  B. — That  which  was  set  out  as  the  forged  instru- 

ent  was  clearly  proved.  Conviction  affirmed. 

'fi)  In  Reg.  ▼.  Ckarretie  (3  Cos  C.  C.  503),  Davison  amicus  curicBf  mentioned  that  Cress- 
[1,  J.,  in  a  subsequent  case,  had  declined  to  act  upon  the  anthoritj  of  Reg.  ▼.  WilUamt. 
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November  20  and  26,  1 850. 

(Before  Pollock,  C.  B.,  Wightman,  J.,  Williams,  J., 
Talfourd,  J.,  and  Martin,  B.) 

Reg.  v.  George  DADSON.(a) 

Shooting — Justification — Apprehension  of  offender — Felony  or  muk' 

meanor, 

A,,  a  constable,  was  set  to  watch  a  copse,  from  which  wood  had  bttn 
stolen.  He  saw  B.  coming  from  the  copse  carrying  wooil,  which  he  had 
stolen,  and  having  no  other  means  of  apprehending  him,  shot  at  and 
wounded  him.  B.  had  been  previously  convicted  several  times  of  steal- 
ing  wood,  so  that  he  teas  in  fact  committing  a  felony  when  wounded; 
but  A.  had  no  knowledge  of  those  previous  convictions. 

Held,  that  A,  icas  guilty  of  shooting  at  B,  with  intent  to  do  him  grierotu 
bodily  harm, 

^^HE  prisoner  was  tried  and  convicted  before  Erie,  J.,  at  the 
-1-     last  Maidstone  Assizes,  but  the  learned  judge  entertaimog 
some  doubt  as  to  the  propriety  of  the  conviction,  reserved  the  fol- 
lowing cjise : — 
c,jg^  George  Dadson  was  indicted  for  shooting  at  William  Waters^ 

witii  intent  to  do  him  grievous  bodily  harm.  It  appeared  that  he, 
being  a  constable,  was  employed  to  guard  a  copse,  from  which 
wood  had  been  stolen,  and  for  this  purpose  carried  a  loaded  gun. 
From  tliis  copse  he  saw  the  prosecutor  come  out,  carrying  wooJ, 
which  he  was  stealing,  and  called  to  him  to  stop.  The  prosecutor 
ran  away,  and  the  prisoner,  having  no  other  means  of  bringing 
him  to  justice,  fired,  and  wounded  him  in  the  leg.  These  were 
the  facts  on  which  the  prisoner  acted.  It  was  aUeged  in  addition 
that  Waters  was  actually  committing  a  felony,  he  having  bcei 
before  convicted  repeatedly  of  stealing  wood,  but  these  oonvictioiu 
were  unknown  to  the  prisoner,  nor  was  there  any  reason  for  sup- 
posing that  he  knew  the  difference  between  the  rules  of  law  relating 
to  felony  and  those  relating  to  less  offences.  I  told  the  juiy  that 
shooting  with  intent  to  wound  amounted  to  the  felony  chargedi 
unless  from  other  facts  there  was  a  justification ;  and  that  neither 
the  belief  of  the  prisoner  that  it  was  liis  duty  to  fire  if  he  couM 
not  otherwise  apprehend  the  prosecutor,  nor  the  alleged  felony,  it 
being  unknown  to  him,  constituted  such  justification.     Upon  thi? 

(a)  Reported  by  A.  Bittlesto:v,  E;>q^  Barrister-at*Law. 
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e  prisoner  was  convicted  of  felony,  and  let  out  on  his  recogni-  Bko. 

nces  to  come  up  for  judgment,  if  required.     I  have  to  request  *• 

e  jopinion  of  the  judges  whether  this  conviction  was  right.  d^«^ 

[This  case  stood  for  argument  on  Wednesday,  November  20,  

it  no  counsel  were  instructed.    For  the  legal  distinction  adverted  ^®^^' 

in  the  case  with  regard  to  the  apprehension  of  felons  and  misde-  shooting— 

eanants  only,  see  I  Hale,  481 ;  4  131.  Com.  179;  Fost.  271 ;  B.  v.  Appnhtntum 

mith  (1  Kuss.  on  Cr.  546.)]  ^/  «/««*»•• 

Cur,  adv.  vulL 

Judgment. — November  26. 

Pollock,  C.  B.,  delivered  the  judgment  of  the  court.  (After  judgment, 
tatiog  the  facts  as  above) — ^We  are  all  of  opinion  that  the  convic- 
ion  is  right.  The  prosecutor  not  having  connnitted  a  felony  known 
}  the  prisoner  at  the  time  when  he  fired,  the  latter  was  not  jus- 
fed  in  firing  at  the  prosecutor ;  and  having  no  justifiable  cause, 
e  was  guilty  of  shooting  at  the  prosecutor  with  intent  to  do  him 
rievous  bodily  harm,  and  the  conviction  is  right. 

Conviction  affirmed. 


ENTRAL   CRIMINAL   COURT   AND   COURT   OF 

CRIMINAL   APPEAL. 

Reg.  v.  Faderman  and  two  OTnEus.(a) 

April  21  y  and  May  8,  1850. 

4r  12  Vict,  c,  78 — Court  of  Criminal  Appeal — Jurisdiction  of  court — 
Questions  raised  by  demurrer — Forgery — 1  Will,  4,  c.  66,  s,  19 — 
Indictment — 2  4*  3  JVill,  4,  c.  123,  s,  3 — Demurrer—Judgment, 

\e   Court  of  Criminal  Appeal^  under  11  ^  12   Vict,  c,  78,   has  no 

mrisdiction  to  decide  questions  raised  by  demurrer, 

here  one  of  several  prisoners  included  in   an    indictment   upon   being 

irraigned  has  demurred  to  the  indictment^  the  court  will  not  allow 

*he  demurrer  to  be  argued  until  the  rest  of  the  prisoners  have  pleaded 

7r  demurred, 

fon  an  indictment  under  the  1  fVilL  4,  c,  66,  s,  19,  for  engraving  on 

I  plate  several  parts  of  a  foreign  promissory  note,  it  is  not  necessary 

hat  the  promissory  note  itself  of  which  they  are  alleged  to  be  parts, 

hould  be  set  out, 

(a)  Reported  by  B.  C.  Bobinsoiv,  Esq.,  Barrister-at-Law. 
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Reo. 

V. 

Faderican 
and  othbb8. 


1850. 


Jurisdiction — 
Forgery, 


Indictment. 


The  2  Sf  S  IVill.  4,  c,  123,  8,  3,  does  not  apply  to  engraving;  and 
countSj  therefore,  for  forgery,  which  described  certain  parts  cf  en 
engraved  plate  as  they  would  be  described  in  simple  larceny,  irm 
held  bad, 

A  general  demurrer  to  an  indictment  confesses  the  subject  matter  of  it, 
and  judgment  against  a  defendant  on  such  a  demurrer  is  final, 

THE   prisoners  were  arraigned  before  Mr.  Justice  Williams 
at  the  February  session  of  the  Central  Criminal  Court  upoo 
the  followinor  indictment : — 

Central  Criminal  Court,    1    The  jurors  for  our  Lady  the  Queen, 
to  wit.  J       upon  their  oath  present,  that  before 

and  at  the  time  of  the  committing  of  the  felony  and  offence 
hereinafter  next  mentioned,  and  from  thence  hitherto  divers  foreiga 
undertakings  for  payment  of  money  of  a  certain  foreign  state,  tnt 
is  to  say,  of  the  Empire  of  Kussia,  were  made,  issued,  negotiate^ 
and  circulated  in  the  said  empire,  and  the  said  undertakings  ftr 
payment  of  money  were,  and  each  of  them  respectively  wa^ 
during  all  the  time  aforessud,  made,  issued,  negotiated,  and  circiH 
lated  for  the  payment  of  a  certain  amount  of  foreign  money,  that 
is  to  say,  for  the  payment  of  ten  pieces  of  foreign  coin  called 
roubles,  the  said  pieces  of  coin  during  all  the  time  aforesaid  being 
lawfully  current  in  the  empire  aforesaid,  and  during  all  the  time 
aforesaid  being  of  great  value,  to  wit,  of  the  value  in  English 
money  of  one  pound  ten  shillings  and  tenpence.  And  the  juron 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
Sodaick  Fadcrman,  late  of  the  parish  of  Saint  Botolph-withoot- 
Aldgate,  in  the  city  of  London,  labourer,  otherwise  called  Zadok 
Federman,  Saul  Laurio,  late  of  the  same  place,  labourer,  othenrise 
called  Saul  Aronsohn  and  Bernard  Gordon,  late  of  the  same  place, 
labourer,  well  knowing  the  premises,  and  whilst  the  said  unde^ 
takings  were  current  in  the  said  Empire  as  aforesaid,  to  wit,  on 
the  7th  day  of  August,  in  the  year  of  our  Lofd  1849,  with  force 
and  arms,  at  the  parish  aforesaid,  in  the  city  aforesaid,  and  witMn 
the  jurisdiction  of  the  said  court,  wilfully,  knowingly,  feloniouslv, 
and  without  the  authority  of  the  said  state  did  engrave  and  make 
upon  four  several  plates  four  several  parts  of  an  undertaking  for 
payment  of  money  purporting  respectively  to  be  parts  of  one  of 
the  foreign  undertakings  for  payment  of  forei^  money  of  the 
said  foreign  state,  to  wit,  the  said  Empire  of  Kussia,  so  mad^ 
issued,  negotiated,  and  circulated  in  the  said  empire  as  aforesaid 
and  one  of  which  said  four  several  parts  of  an  undertaking  ficr 
payment  of  foreign  money,  so  engraven  and  made  upon  a  plate  ai 
aforesaid,  is  as  follows,  that  is  to  say — 

\_Here  was  engraved  afac^simile  of  a  portion  of  the  plate.'] 
and  one  other  of  wliich  said  four  several  parts  of  an  undertaking 
for  payment  of  foreign  money  so  engraven  and  made  upon  one 
other  plate  as  aforesaid,  is  as  follow^s,  that  is  to  say — 

[Engraving  of  another  portion  of  the  plate,  consisting  of  a  scroll 
and  wreath,  with  words  within  the  border/] 
and  which  said  last -mentioned  part  of  an  undertaking  for  payment 
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)reign  money  so  engraven  and  made  as  aforesaid,  when  trans-        Reo. 
i  into  the  English  language  is  as  follows,  that  is  to  say —  p    *• 

^  1^  AND   OTHKB8. 

^  P  1850. 

K  w  

00  O  JuritdicHon — 

^  ^  i)cmiirr6r — 

§  a 

«  CO 

one  other  of  which  said  several  parts  of  an  undertaking  for 
ment  of  foreign  money  so  engraven  and  made  upon  one  other 
e  as  aforesaid,  is  as  follows,  that  is  to  say — 
A  fac'simile  of  the  undertaking  itself  in  the  Russian  language'] 
which  said  last-mentioned  part  of  an  undertaking  for  payment 
jreign  money  so  engraven  and  made  as  aforesaid,  when  trans- 
1  into  the  English  language  is  as  follows,  that  is  to  say — 

10  10 


cP  ^ 


• 


Indictment. 


^ 


Imperial 
Credit  Note. 

On  presentation  of  this  note,  immediately  is  given  out 
of  the  Exchange  Cashes  of  the  OflSce  of  Credit  Notes, 
Ten  Roubles  in  Silver  or  Gold  Coin. 

Managing  Director Khaltshinsky. 

Director    San  Laurent. 

Cashier Keln. 

No.  X.  No. 

one  other  of  which  said  several  parts  of  an  undertaking  for 
ncnt  of  foreign  money  so  engraven  and  made  upon  one  other 
e  as  aforesaid,  is  as  follows,  that  is  to  say — [Engraving  of 
her  portion  of  the  note]  and  which  said  last  mentioned  part 
a  undertaking  for  payment  of  foreign  money  so  engraven  and 
e  as  aforesaid,  when  translated  into  the  English  language  is 
)llows,  that  is  to  say — 

Extract  of  the  Supreme  Manifest  concerning 

Credit  Notes. 

1.  The  imperial  credit  notes  are  secured  by  the  total  property 
16  empire,  and  by  the  instantaneous  exchange  at  all  times  for 
iding  coin  out  of  the  pre-established  funds. 
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"  1.  The  imperial  credit  notes  ....  by  the  total  property  of  the 
empire^  and  by  the  instantaneous  exchange  at  all  times  tor  sourdan^ 
coin  out  of  the  pre-established  funds. 

**  1.  The  imperial  credit  notes  ....  by  the  total  property  of  the 
empire,   and   by   the    instantaneous    exchange    at   all   times  for 


Jurigdiciion—  soundiug  coin  out  of  the  pre-established  funds. 


Forgery. 


Indictment. 


throughout  the  whole 


"2.  To  credit  notes  currency  is  given  throughout  the  whole 
empire  the  same  as  to  silver  coin. 

"  2.  To.  credit  notes  currency  is  given 
empire  the  same  as  to  silver  coin. 

"  2.  To  credit  notes  currency  is  given  throughout  the  whole 
empire  the  same  as  to  silver  coin. 

"  3.  The  exchange  of  credit  notes  for  sounding  coin  is  eflfected  at 
the  exchange  cashes  established  in  both  capitals. 

"  3.  The  exchange  of  credit  notes  for  sounding  coin  is  eflFected  at 
the  exchange  cashes  established  in  both  capitals. 

"  3.  The  exchange  of  credit  notes  for  sounding  coin  is  effected  at 
the  exchange  cashes  established  in  both  capitals. 

**  4.  For  facilitating  the  cxchancjc  of  credit  notes  for  small  sums 
in  the  government  districts,  the  district  exchequers  are  bound  to 
effect  the  same  to  every  presenter  to  the  sum  of  100  roubles  into 
one  hand. 

"4.  For  fiicilitating  the  exchange  of  credit  notes  for  small  sums 
in  the  government  districts,  the  district  exchequers  are  bound  to 
effect  the  same  to  every  presenter  to  the  sum  of  100  roubles  into 
one  hand. 

"  4.  For  facilitating  the  exchange  of  credit  notes  for  small  sums 
in  the  government  districts,  the  district  exchequers  are  bound  to 
effect  the  same  to  every  presenter  to  the  sum  of  100  roubles  into 
one  hand. 

"  5.  The  takincj  across  the  frontier  and  the  brinfring  from  thence 
of  credit  notes  is  prohibited  by  the  existing  customs  regulations. 

"5.  The  takin<x  acros:^thc  frontier  and  the  brinirincj  from  thence 
of  credit  notes  is  prohibited  by  the  existing  customs  regulations. 

'*o.  The  taking  across  the  frontier  and  the  bringing  Irom  thence 
of  credit  notes  is  prohibited  by  the  existing  customs  regulations. 

^'  6.  The  forgery  of  credit  notes  subjects  the  guilty  to  the  punbh- 
ment  provided  by  the  laws. 

"  6.  The  forgery  of  credit  notes  subjects  the  guilty  to  the  punish- 
ment provided  by  the  laws. 

"  6  The  forgery  of  credit  notes  subjects  the  guilty  to  the  punish- 
ment provided  by  the  laws,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen  her  crown  and  dignity."' 

Scamd  Count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  before  and  at  the  time  of  the  coramit- 
ting  of  the  felony  and  oflbnce  hereinafter  next  mentioned,  and 
from  thence  hitherto,  divers  foreign  undertakiup^  for  payment 
of  money  of  one  Theodore  Khaltsliinsky  and  one  San  Laurent, 
known  by  the  name  and  description  of  Director  San  Laurent,  and 
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one Kcln,  known  by  the  name  and  description  of  Cashier        Reg. 

Keln,  had  been  and  were  made,  issued,  nej^otiated,  and  circulated    ^     *'• 

in  a  certain  foreign  state,  that  is  to  say,  the  Empire  of  Russia.  And  ^^d  othkks. 

the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 

that  the  said  last-mentioned  undertakings  for  payment  of  money        

were  and  each  of  them  respectively  was  made,  issued,  negotiated,  jurUdiction— 
and   circulated   by   the   said   Theodore    Khaltshinsky,    the    said    Demurrer— 

San  Laurent,  and  the  said Keln,  as  officers  in  the  service  of      ^<*^^' 

the  said  foreign  state,  for  the  payment  of  a  certain  amount  of 
foreign  money,  that  is  to  say,  for  the  payment  of  ten  pieces  of 
foreign  coin  called  roubles,  the  said  pieces  of  coin  during  all  the 
time  aforesaid  being  lawfully  current  in  the  foreign  country  afore- 
said, and  the  said  pieces  of  foreign  coin  during  all  the  time  afore- 
said being  of  great  value,  to  wit,  of  the  value  in  English  money  of 
one  pound  ten  shillings  and  ten  pence,  and  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present  that  the  said  Sodaick 
Fadennan,  otherwise  called  Zadock  Federman,  the  said  Saul 
Laurio,  otherwise  called  Saul  Aronsohn,  and  the  said  Bernard 
Gordon,  well  knowing  the  premises  aforesaid,  afterwards,  and 
whilst  the  said  undertakings  were  so  current  as  aforesaid,  to  wit, 
on  the  day  and  year  aforesaid,  with  force  and  arms  at  the  parish 
aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction  of  the 
said  court,  wilfully,  knowingly,  and  feloniously,  and  without  the 
authority   of  the    said   Theodore    Khaltsliinsky,    the    said    San 

Laurent,  and  the  said Keln,  or  either  of  them,  did  engrave 

and  make  upon  four  several  other  plates  four  several  other  parts 
of  an  undertaking  for  payment  of  money,  purporting  respectively  Indictment 
to   be   parts   of  one   of  the   said  undertakings   for  payment   of 
foreign   money   of    the   said    Theodore    Khaltshinsky,    the    said 

San  Laurent,  and  the  said Keln,  so  made,  issued,  negotiated, 

and  circulated  in  the  said  empire  by  the  said  Theodore  Khalt- 
shinsky, the  said  San  Laurent,  and  the  said Kcln,  as  afore- 
said, and  one  of  which  said  several  last-mentioned  parts  of  an 
undertaking  for  payment  of  money  so  engraven  and  made  upon 
one  of  the  said  last-mentioned  plates  as  last  aforesaid  is  as  follows, 
that  is  to  say  [same  as  engraving  in  \st  count]^  and  one  other  of 
which  said  four  several  last-mentioned  parts  of  an  undertaking  for 
payment  of  foreign  money  so  engraven  and  made  upon  one  other 
plate  as  aforesaid  is  as  follows,  that  is  to  say  Uis  in  \st  count]^  and 
which  said  last-mentioned  part  of  an  undertaking  for  payment  of 
foreign  money  so  engraven  and  made  as  aforesaid,  when  translated 
into  the  English  language,  is  as  follows,  that  is  to  say  [translation 
as  in  \st  count\  and  one  other  of  which  said  several  last-mentioned 
parts  of  an  undertaking  for  payment  of  foreign  money  so  engraven 
and  made  upon  one  other  plate  as  aforesaid  is  as  follows,  that  is  to 
say  [as  in  \st  count],  and  which  said  last-mentioned  part  of  an 
undertaking  for  payment  of  foreign  money  so  engraven  and  made 
as  aforesaid,  when  translated  into  the  English  language,  is  as 
follows,  that  is  to  say  [translation  as  in  \st  connt']^  and  one  other  of 
which  said  several  last-mentioned  parts  of  an  undertaking  for  pay- 
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ment  of  foreign  money  so  engraven  and  made  upon  one  other 
plate  as  aforesaid  is  as  follows,  that  is  to  say  [as  in  \st  eount]f  and 
which  said  last-mentioned  part  of  an  undertaking  for  payment  of 
foreign  money  so  engraven  and  made  as  aforesaid,  when  translated 

into  the  English  language,  is  as  follows,  that  is  to  say  [trarulatum 

Juritdiethn—  CLS  in  Ist  count]y  against  the  form  of  the  statute  in  such  case  made 
i>enmrrtr—   and  provided,  and  against  the  peace  of  our  Lady  the  Queen  h» 
Forgery,      crown  and  dignity. 

Third  Count — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  before  and  at  the  time  of  the  com- 
mitting the  felony  and  offence  hereinafter  next  mentioned,  and 
from  thence  hitherto,  divers  other  foreign  undertakings  for  pay- 
ment of  money  of  a  certain  foreign  prince,  that  is  to  say,  NioohiSi 
during  all  the  time  aforesaid  Emperor  of  a  certain  foreign  conntiy 
called  Russia,  were  made,  issued,  negotiated,  and  circulated  in  the 
said  foreign  country  by  the  said  foreign  prince,  and  that  the  said 
last-mentioned  undertakings  for  payment  of  money  were  and  each 
of  them  was  made,  issued,  negotiated,  and  circulated  by  the  said 
foreign  prince,  to  wit,  the  said  Nicolas  as  aforesaid,  for  payment  of 
a  certain  amount  of  foreign  money,  to  wit,  for  the  payment  of  tea 
pieces  of  foreign  coin  called  roubles,  the  said  pieces  of  coin  dorii^ 
all  the  time  aforesaid  being  lawfully  current  in  the  said  foreign 
country  as  aforesaid,  and  during  all  the  time  aforesaid  being  of 
great  value,  to  wit,  of  the  value  in  English  money  of  one  pound 
ten  shillings  and  tenpence.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  Sodaick  Faderman, 
&c.,  the  said  Saul  Laurio,  &c,  and  the  said  Bernard  Grordon, 
well  knowing  the  premises  last  aforesaid,  afterwards,  and  whibt 
the  said  last-mentioned  undertakings  were  current  in  the  said 
foreign  country,  to  wit,  on  the  day  and  year  aforesaid,  with  foree 
and  arms  at  the  parish  aforesaid,  in  the  city  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  wilfully,  knowingly,  and  felo- 
niously, and  without  the  authority  of  the  said  Nicolas,  did  engrave 
and  make  upon  four  several  other  plates  four  several  other  parts 
of  an  undertaking  for  payment  of  money,  purporting  respectively 
to  be  parts  of  one  of  the  undertakings  for  the  payment  of  money 
of  the  said  foreign  prince,  that  is  to  say,  the  said  Nicolas,  so  made, 
issued,  negotiated,  and  circulated  in  the  said  foreign  country  by 
the  said  Nicolas  as  last  aforesaid,  and  one  of  which  said  several 
last-mentioned  parts  of  an  undertaking  for  payment  of  foreign 
money  so  engraven  and  made  upon  one  of  the  said  last-mentioned 
plates  as  last  aforesaid  is  as  follows,  that  is  to  say  [this  count  am- 
eludes  as  the  first  count\ 

The  4th,  5th,  and  6tn  counts  were  the  same  as  the  first  three, 
except  that  the  instrument  was  described  as  a  promissory  note 
instead  of  an  undertaking. 

The  next  six  counts,  from  the  7th  to  the  12th,  were  the  same 
as  the  first  six,  except  that  they  omitted  the  inducement  altogether. 

The  counts  from  the  13th  to  the  24th  were  the  same  a? 
the  first  twelve,  except  that  the  translation  of  the  parts  of  the 
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undertaking  or  promissory  note  set  out  varied  from  the  former       Rso. 
translation.  *• 

Twenty-Jifth  Count — And  the  jurors  aforesaid,  upon  their  oath  j^^^^^^^ 
aforesaid,  do  further  present  that  the  said  S.  F.,  otnerwise  called 


Z.  F.,  the  said  S.  L.,  otherwise  called  S.  A.,  and  the  said  B.  G.,        ^^• 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  with  force  and  jurUdkUim^ 
arms,  at  the  parish  aforesaid,  in  the  city  aforesaid,  and  within  the    DMnnrrsr— 
jurisdiction  aforesaid,  feloniously,  and  without  the  authority  of  a     ^^^^v^' 
certain  foreign  state,  that  is  to  say,  of  the  Empire  of  Russia,  did 
engrave  and  make  upon  four  several  other  plates,  four  several 
other  parts  of  an  undertaking  for  the  payment  of  money,  purport- 
ing respectively  to  be  parts  of  an  undertaking  of  the  said  foreign 
state,  agaiiAt  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Twenti/'Sixth  Count, — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  S.  F.,  otnerwise  called 
Z.  F.,  the  said  S.  L.,  otherwise  called  S.  A.,  and  the  said  B.  G., 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  city  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  feloniously  and  without  the  authority 
of  T.  K.,  S.  L.,  and  K.,  then  and  there  being  officers  in  the  sevice 
of  the  said  foreign  state,  that  is  to  say,  the  Empire  of  Russia,  or  of 
either  of  them,  did  engrave  and  make  upon  four  several  other 
plates,  four  several  other  parts  of  an  undertaking  for  payment  of 
money,  purporting  to  be  parts  of  an  undertaking  of  the  said  T.  K.,  iBdictmeot. 
the  said  S.  L.,  and  the  said  K.,  so  being  such  officers  as  aforesaid, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Tkcenty-seventh  Count — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  S.  F.,  otherwise  called 
Z.  F.,  the  said  S.  L.,  otherwise  called  S.  A.,  and  the  said  B.  G., 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  city  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  feloniously  and  without  the  authority 
of  a  certain  foreign  Prince,  that  is  to  say,  the  said  Nicholas,  then 
being  Emperor  of  a  certain  foreign  state  called  Russia,  did  engrave 
and  make  upon  four  several  other  plates,  four  several  other  parts  of 
an  undertalang  for  the  payment  of  money,  purporting  respectively 
to  be  parts  of  an  undertaking  of  the  said  foreign  Prince,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Twenty-eighth  to  thirtieth  Counts.^— The  same  as  the  three  last, 
except  that  the  instrument  was  alleged  to  be  a  promissory  note 
inst^d  of  an  undertaking. 

The  case  came  on  at  the  February  Session  of  the  Central 
Criminal  Court,  before  Mr.  Justice  Williams,  when  the  prisoners 
demurred  to  the  indictment,  and  after  the  subject  had  been  discussed 
at  great  length,  the  learned  judge  suggested,  that  as  the  points 
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liEQ.  involved  were  of  great  importance  and  also  of  considerable  difficulty, 
^-  it  would  be  more  satisfactory  if  the  opinion  of  the  judges  of  the 

AND  OTHKR8.  Court  of  Criminal  Appeal  could  be  taken,  although  there  was  a 

doubt  as  to  whether  a  question  raised  upon  demurrer  was  within 

1850.        |.jjg  gcope  of  their  authority.    It  was  then  arranged  that  the  matter 

Jwifdiction—  sbould  bc   Submitted  to  them,  and  the   following  case  was  sent 

Demurrer^-    for  their  consideration. 


Farmery, 


CASE. 

This  case  came  on  to  be  tried  before  me  at  the  Central  Criminal 
Court,  on  the  8th  February,  1850.  The  prisoners  were  indicted 
under  the  statute  1  WilL  4,  c.  66,  s.  19,  by  which  it  is  made  a 
felony  to  engrave,  &c,  (without  authority),  on  any  plate,  or  on  any 
wood,  stone,  or  other  material,  any  bill  of  exchange,  promissory 
note,  undertaking,  or  order  for  the  payment  of  money,  or  any  part 
of  any  bill  of  exchange,  &c.,  of  any  foreign  prince  or  state;  or 
knowingly  to  have  in  possession  any  plate,  &c.,  so  engraved,  or  to 
utter  or  knowingly  have  in  possession  any  paper  upon  which  any 
part  of  such  foreign  bill,  &c.,  shall  be  made  or  printed. 

The  counsel  for  the  prisoners  demurred  to  the  indictment,  and 
the  demurrer  having  been  argued,  I  gave  judgment  for  the  Crown, 
but  I  reserved  the  question  as  to  the  validity  of  the  indictment 
(a  copy  of  which  will  accompany  this  statement),  for  the  con- 
sideration of  this  court. 

A  copy  of  the  indictment  was  added. 


COURT  OF  CRIMINAL  APPEAL. 

May  Sth. 

(Before  Lokd  CAMrnELL,  C.  J.,  Parke,  IJ.,  Alderson,  B., 

Cresswell,  J.,  and  Erle,  J.) 

ON  the  case  being  called  on 

Lord  Campbell,  C.  J.,  said — We  have  referred  to  the  act,  and 
are  all  of  opinion  that  we  have  no  power  to  review  a  judgment 
given  upon  demurrer.  The  prisoners  arc  entitled  to  their  writ  of 
error,  which  they  might  bc  deprived  of  if  we  were  to  assume  a 
jurisdiction  which  the  statute  docs  not  give  us. 

Huddleston  (for  the  prisoner  Faderman). — On  the  trial  of  & 
Harris,  subsequently  reported  in  19  L.  J.,  M.  C.  11,  I  was  refo^ 
permission  to  withdraw  a  plea  of  not  guilty,  that  I  might  demur  to 
the  indictment,  but  the  question  of  law  was  reserved  to  me.  It 
came  before  this  court,  and  it  was  suggested  that  the  court  could 
not  entertain  the  case  as  it  then  stood,  but  no  decision  was  come 
to,  and  Baron  Piatt  afterwards  altered  it  so  that  it  might  come  on 
as  a  matter  in  arrest  of  judmient. 

Parke,  B. — No  doubt  that  is  within  the  words  of  the  statute, 
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rment  on  demurrer  is  not.     In  this  case  you  probably  think        Rbo. 
lection  might  not  be  sustainable  in  arrest  of  judgment  and  ^• 

e  you  may  argue  that  we  are  bound  to  hear  the  matter  ^^^^ 
d  upon  demurrer.  — 

'JestoTL — I  called  the  learned  judge's  attention  to  this  diflS-        ^^' 

the  trial,  and  he  said  he  would  take  care  that,  if  he  gave  juritdietum— 
it  for  the  Crown,  no  prejudice  should  arise  to  the  prisoners.   Demurrer— 

so  merely  for  the  purpose  of  getting  a  decision  of  this      ^^"V^- 
X)n  the  question. 

)  Campbell. — If  no  judgment  was  given  for  the  Crown, 
I  we  entertain  the  question  at  all  ? 

CE,  B. — ^We  can  only  take  the  case  as  it  stands,  and  the 
judge  says  expressly  that  he  did  give  judgment  for  the 

SBSON,  B. — You  seem  to  intimate  that  the  learned  judge 
nerely  to  ask  our  advice  as  to  how  he  should  act  under  the 
tances,  but  we  have  no  authority^  sitting  here  as  a  court,  to 
vice. 

>  Campbell. — Whether  judgment  has  been  given  or  not, 
not  appear  to  us  that  we  have  power  to  interfere.  If  it  has 
ven,  then  the  prisoners'  course  is  to  bring  a  writ  of  error 
:he  indictment  be  wrong.     If  it  has  not  been  given,  then 

no  judgment  before  us  for  our  consideration.     But  as- 
as  we  are  bound  to  do  from  the  case,  that  judgment  has  been 
iced,  it  is  open  for  you  to  argue  that  we  have  jurisdiction  to 
that  judgment.  ^       jurisdiction  of 

SRSON,  B. — But  it  IS  a  grave  question  for  you  to  consider  the  court. 
:  it  is  worth  your  while  to  satisfy  us  upon  this  point,  and 

take  away  from  the  prisoners  their  right  to  brmg  a  writ 
".  Because,  whatever  judgment  we  pronounce  here  is  a 
e. 

/  (for  another  of  the  prisoners). — The  argument  was 
)ted  in  the  court  below  before  it  was  half  completed,  and  if 
30  taken  that  judgment  was  given  absolutely,  great  injustice 
done,  because  it  may  turn  out  that  judmnent  upon  demurrer 

But  for  the  arrangement  that  was  made,  I  should  probably 
ked  permission  to  withdraw  the  demurrer. 
[)  Campbell.  —  Was  not  some  such  course  as  has  been 
ere  pursued  in  Manning* s  case?  (4  Cox  Crim.  Cas.  31.) 
4ttorjiet/-GencraI, {with  whom  were  Clarhsan  and  Ballantine), 

prosecution.  —  In  that  case  there  was  no  demurrer,  the 
prisoner  claimed  a  right  to  be  tried  by  a  jury  de  medietate 
and  the  question  (which  was  a  mere  collateral  one),  was 
j,  as  t(»  whether  she  was  entitled  to  it. 
lleston. — Then  as  to  the  power  of  the  court  to  review  a 
nt  upon  demurrer.  The  11  &  12  Vict.  c.  78,  s.  1,  enacts, 
len  any  person  shall  have  been  convicted  of  any    treason, 

or  misdemeanor,  before  any  court,  &c.,  the  judge 
I  his  discretion  reserve  any  question  of  law  which 
ave   arisen   on    the   trial   for    the    consideration    of   the 

0  C  2 
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Reo.       judges.     Any  question,  therefore,  may  be  reserved  wluch  uriaeB 

Fadeemax    ^P^^  *^®  tns\.     What  then  is  the  meaning  of  a  trial?    I  salmut 

AND  OTHERS,  tluit  thc  momeut  a  prisoner  is  called  upon  to  pleads  the  trial  has 

commenced,  and  it  continues  until  final  judgment  is  riven. 


Alderson,  B. — The  first  proceeding  is  the  am^nment,  then 

JwMktitm-^  comes  the  trial,  which  is  by  the  jury. 

^>«M»w^        Parke,  B. — Surely  the  trial  commences  upon  issue  being  joinei 
Farmery,      rpj^^  words  addrcsscd  to  the  prisoner  before  the  jury  are  sworn 
show  tliis. 

Huddleston. — The  recognizance  is  that  the  prisoner  shall  take 
his  trial,  and  the  b^l  are  discharged  upon  his  surrender. 

Parke,  B. — No ;  it  is  that  he  shall  surrender  and  take  his  tziaL 

Cresswell,  J. — Can  a  man  be  said  to  be  tried  who  plcKk 
guilty  ? 

Huddleston. — K  he  is  convicted  on  his  own  confession,  the  pro- 
ceedings in  court  are  a  trial  of  whether  the  prisoner  is  guilty  or 
not.  A  trial  need  not  be  by  a  jury ;  there  are  many  species  of 
investigations  to  which  the  term  trial  is  applied,  as  trial  by  battk^ 
trial  by  view,  &c,  where  a  jury  is  not  resorted  to.  In  AicL  Cr. 
Pr.  Ill,  nth  ed.,  it  is  said,  "Under  this  statute  (the  11  &12 
Vict.  c.  78),  the  judge  has  authority  to  reserve,  and  the  court  ta 
entertain,  not  only  questions  of  law  which  are  raised  by  the  eri- 
dence,  but  also  any  question  that  arises  upon  the  record,  and  is 
made  the  subject  of  a  motion  in  arrest  of  judgment  (iL  v.  Marian 
2  C.  &  K.  950),  or,  as  it  would  seem,  of  a  demurrer." 
JarifdictioQ  of  Alderson,  B. — In  R.  V.  Martin  the  point  was  taken  in  arrest 
the  court         of  judgment. 

Huddleston.  —  But  in  that  case,  as  reported  in  18  Li.  J.  137, 
]VL  C,  B.  Rolfe  says,  ^^  I  state  it  as  my  opimon  that  questions  arisng 
upon  a  trial  may  be  taken  to  mean  anything  that  arises  in  the 
course  of  the  proceedings,  in  the  particular  case,  in  the  court  below, 
and  I  come  to  this  conclusion  principally  because  I  find  that,  in 
the  2nd  section  of  the  11  &  12  Vict,  c  78,  power  is  given  to  tUi 
court  to  amend  or  arrest  the  judgment,  which  can  only  be  when 
the  judgment  appears  to  be  erroneous  on  the  face  of  the  proceed- 
ings." The  2nd  section  of  the  above  statute  enacts,  that  ^tk 
judge  or  commissioner,  &c.^  shall  thereupon  state,  in  a  case  signed 
in  the  manner  now  usual,  the  question  or  questions  of  law  wludi 
shall  have  been  so  reserved,  with  the  special  circumstances  apon 
which  the  same  shall  have  arisen ;  and  the  said  justices,  &c.,  shall 
thereupon  have  full  power  and  authority  to  hear  and  finally  deto^ 
mine  the  said  question  or  questions,  and  thereupon  to  reverse, 
affirm,  or  amend  any  judgment  which  shall  have  been  given  on  the 
indictment  on  the  trial,  or  to  avoid  such  judgment,  or  order  an 
entry  to  be  made  on  the  record  that  the  party  ought  not  to  hare 
been  convicted,  or  to  arrest  the  judgment,  &c.,  or  to  make  sock 
other  order  as  justice  may  require."  These  appear  to  be  as  exten- 
sive powers  as  can  well  be  given. 

Lord  Campbell. — ^But  is  not  a  conviction  to  be  in  all  cases  i 
condition  precedent  to  this  court  having  jurisdiction  ? 


OBIMINAL    LAW  CASES.  369 

Huddkstan. — ^But  the  question  is,  is  not  this  a  conviction  ?     In        Reo- 
felony  it  is  still  doubtful  whether  judgment  on  demurrer  is  not  a    „  ^^' 
final  one,  and,  if  it  is>  the  judgment  operates  as  a  conviction.     A  ahd  otueum. 
jury  is  no  more  necessary  to  a  conviction  than  it  is  to  a  triaL     On        — 
pleading  guilty,  a  prisoner  is  told  he  has  been  convicted  on  his  own        ^^' 
confession.     It  is  said,  that  for  this  court  to  exercise  jurisdiction  in  JurMtictum— 
such  a  case  as  this,  would  be  depriving  a  prisoner  of  his  writ  of  "^^JT^J]^ 
error ;  but  there  is  nothing  in  tne  act  which  specifically  leads  to       *"^^^* 
such  a  conclusion. 

LoBD  Campbell. — This  act  was  very  carefully  drawn,  with 
the  assistance  of  my  brothers  Parke  and  Alderson,  and  certainly 
our  judgment  is  final  in  all  matters  which  we  have  authoritv  to 
decide.  Cases  of  conviction  by  verdict  seem  all  that  the  Legisla- 
ture contemplated. 

Parry. — This  act  was  passed  for  the  purpose  of  substituting  for 
the  old  tribunal  of  the  fifteen  judges  one  wnich  should  have  ^1  its 
powers  and  a  great  deal  more,  and  the  object  the  court  was  intended 
to  have  in  view  was,  to  advise  the  judges  upon  points  of  criminal 
law  upon  which  its  advice  might  be  aslsed.  The  preamble  of  the 
act  recites,  *^  that  it  is  expedient  to  provide  a  better  mpde  than 
that  now  in  use  of  deciding  any  difficult  question  of  law  which 
may  arise  in  any  criminal  trials." 

Parke,  B. — There  were  great  complaints  made  that  prisoners, 
in  many  cases,  stood  as  pardoned  felons  who  ought  never  to  have 
been  convicted  at  alL 

Parry* — If  a  conviction  is  necessary  to  give  this  court  jurisdic-  Jnrisdicdon  of 
tion,  then  the  other  side  is  now  prepared  to  contend  that  this  is  a      **"'' 
conviction,  for  that  the  judgment  on  demurrer  is  finaL 

Pabke,  B. — But  we  are  not  prepared  at  present  to  say  whether 
U  is  final  or  not. 

Parry. — The  object  of  the  Legislature  appears  to  have  been  to 

E've  this  court  jurisdiction  and  authority  over  every  question  of 
w  that  mav  arise  on  the  trial  of  an  indictment,  otherwise,  what 
18  the  use  of  the  words  empowering  the  judges  to  make  any  such 
order  as  they  shall  be  advised,  and  justice  may  require  ? 

Pab£^,  B. — To  enable  them  to  postpone  the  judgment,  or  to 
permit  the  prisoner  to  go  out  on  bail. 

/>arry.— Taldng,  then,  this  strict  view  of  the  meaning  of  the  act, 
the  court  would  have  no  jurisdiction  in  cases  of  pleas  to  the  juris- 
diction, or  in  abatement. 

Lord  Campbell. — Whatever  consequences  may  follow  from 
the  limitation  of  our  authority,  we  clearly  have  no  powers  but 
what  the  act  gives  us. 

Metcalf  (for  the  third  prisoner)  quoted  R.  v.  Toshack  (4  Cox 
Crim.  Cas.  38.)  There  the  prisoner  pleaded  guilty  upon  being 
arraigned ;  but  Mr.  Justice  Patteson,  entertaining  doubts  whether  the 
indictment  could  be  sustained,  reserved  the  question  for  this  court. 

The  Attorney-General  was  not  called  upon. 

Lord  Campbell. — This  is,  no  doubt,  a  question  of  very  great 
importance ;  but  I  entertain  the  opinion  I  before  expressed,  that 


Faderman 
ard  otiibbs. 
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Reo.        this  court  has  no  jurisdiction  in  the  case.     Here  there  is  an  in£ct- 
v*  mcnt  for  felony,  a  demurrer  to  that  indictment,  and  judgment 

given  for  the  crown ;  and  we  are  called  upon  to  inquune  into  toe 
propriety  of  that  judgment,  and  if  we  think  it  wrong  to  reverse  it 

^^^-  We  have  clearly  no  power  to  do  so  unless  it  is  given  to  us  by  this 
act  of  Parliament.  The  power  which  formerly  belonged  to  the 
fifteen  judges  was  a  very  limited  one.  They  were  merely  called 
Forgery,  upon  to  givc  an  Opinion  upon  a  case  submitted  to  them,  and  if  they 
thought  the  conviction  was  erroneous,  they  recommended  that  a 
pardon  should  be  granted  by  the  Crown ;  but  now,  a  power  u 
given  to  review  or  to  reverse  what  has  been  done  below  under 
certain  circumstances^  and  we  must  see  whether  such  a  power  as 
is  now  contended  for  is  vested  in  this  court.  I  think  there  is  no 
such  power.  The  act  of  Parliament  is  confined  to  questions  of  law 
which  shall  have  arisen  on  the  trial  of  persons  who  have  been  con- 
victed of  treason,  felony,  or  misdemeanor.  Looking  to  the  language 
employed,  it  seems  to  all  of  us  that  the  word  ^^  convicted  "  means 
convicted  on  a  verdict,  and  that  trial  means  trial  by  jury.  There 
is  an  express  power  given  to  arrest  the  judgment  after  there  has 
been  a  conviction,  but  no  power  given  to  consider  or  review  what 
has  been  done  upon  demurrer.  And  very  important  it  would  be  for 
us  not  to  exercise  such  an  authority  unless  we  clearly  possessed  it, 
because  we  might  be  depriving  prisoners  of  a  right  to  which  they 
were  entitled,  of  bringing  a  writ  of  error.  It  is  clear  that  any 
judgment  we  may  pronounce  w^ould  be  finaL  It  may  be  that  these 
prisoners  wish  to  have  our  decision ;  but  others  may  hereafter 
wish  that  a  different  course  should  be  pursued,  and  might  be  dis- 
posed to  have  the  opinion  of  the  House  of  Lords.  I  think,  then, 
that  we  must  decline  the  jurisdiction  sought  to  be  given  to  us,  and 
that  we  must  allow  the  judgment  to  stand.  We  give  no  opinion 
upon  the  case ;  we  simply  decline  to  interfere,  and  we  leave  tbe 
parties  in  the  same  position  in  which  they  were  before  the  case  was 
submitted  to  us. 

Caselflismissed 
The  Attomey^GeneraU  darhson^  and  BaUantine^  for  the  prosecu- 
tion. 

Iluddlestoriy  Parry ^  and  Metcalfy  for  the  defence. 


CENTRAL  CRIMINAL  COURT. 

May  Session. 

(Before  Alderson,  B.,  Cresswell,  J.,  and  Williams,  J.) 

May  Sth. 

IN  consequence  of  the  refusal  of  the  judges  of  the  Court  of 
Criminal  Appeal  to  entertain  the  above  questions,  the  case  came 
on  again  at  the  above  session,  when  the  demurrer  was  again 
handed  into  the  court  and  was  fully  argued,  but  before  aigoment, 
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AldebboN^  B.,  said,  I  wish  it  to  be  distinctly  understood  that  the        Beg. 
prisoners  must  take  the  consequence  of  demurring,  and  if  we  decide  ^' 

against  them  and  it   should  turn   out  that  in  point  of  law  the  and^otiiers. 

judgment  on  demurrer  is  final,  we  shall  proceed  to  pass  sentence  at        

once.     The  reason  why  I  say  so  is  this,  that  if  prisoners  plead  not        ^^^- 
guilty,  they  may  take  advantage  afterwards  of  any   substantial  juriaduHfm— 
leg/al  objection  in  arrest  of  judgment.  By  demurrer  they  choose  to    Demwrer— 
avail  themselves  of  mere  technical  defects,  and  if  they  take  their      ^on/«ry- 
stand  upon  such  ground,  they  must  incur  all  the  risk  of  failure 

The  Attomey-GeneraL — I  shall  certainly  press  your  Lordships 
for  a  strict  legal  judgment. 

Htiddleston. — ^We  take  the  course  we  have  done,  my  Lord,  after 
full  deliberation,  and  must  abide  by  the  result 

Parry. — I  apprehend,  my  Lord,  that  the  prisoner  for  whom  I 
appear  is  not  bound  to  plead  or  demur  at  present.  One  of  the 
prisoners  has  demurred,  and  that  demurrer  may  be  argued. 

Cresswell,  J. — The  prisoners  must  all  plead  or  demur  before  we 
proceed  to  the  argument. 

Demurrers  on  the  part  of  all  the  prisoners  were  then  handed  in. 

HuddlestoTL — I  will  first  state  the  nature  of  the  different  counts 
in  the  indictment,  which  is  under  the  1 1  Geo.  4  &  1  Will  4,  c  66, 
8.  19:— 

The  1st  count  contains  a  charge  of  engraving  parts  of  an  under- 
taking for  the  payment  of  money  purporting  to  be  parts  of  an 
undertaking  for  the  payment  of  money  of  a  foreign  state,  to  wit, 
the  Empire  of  Bussia,  and/ac  similes  of  the  parts  are  set  out.  Anmm 

The  2nd  charges  the  same  offence,  but  the  undertaking  is  said  ^^drararra! 
to  be  an  undertaking  of  persons  who  are  alleged  to  be  officers  of  a 
foreign  state. 

The  3rd  charges  it  as  an  undertaking  of  a  foreign  Prince,  to 
wit,  of  the  Emperor  of  Bussia. 

The  4th,  5th,  and  6th  counts  call  it  a  promissory  note  instead 
of  an  undertaking,  but  with  no  other  variation. 

The  7th  to  the  12th  are  the  same  as  the  first  six,  except  that 
the  inducement  is  omitted. 

The  13th  to  the  24th  are  the  same  as  the  first  twelve,  except 
that  there  is  a  different  translation  of  the  parts  of  the  instrument 
set  out. 

The  25th  to  the  30th  describe  the  instrument  as  it  would  be 
described  in  a  case  of  larceny.  The  iirst  three  of  those 
counts  calling  it  an  undertaking,  and  the  last  three  a  promissory 
note. 

The  statute  under  which  the  last  six  counts  are  drawn  is  the 
2  &  3  WilL  4,  c  123,  s.  3,  the  words  are,  '^  that  to  prevent  justice 
from  being  defeated  by  clerical  or  verbal  inaccuracies  in  all  infor- 
mations or  indictments  for  forging,  or  in  any  manner  uttering  any 
instrument,"  &c.,  and  therefore  I  shall  contend  that  engraving  upon 
a  plate  is  not  such  an  offence  as  will  come  within  that  statute. 
Before  that  act  it  would  have  been  necessary  to  set  out  the 
instrument  on  the  face  of  the  indictment  {MclsotCs  cascy  2  East 


372  OBDilNAL   LAW  CASES. 

Beo.       Pleas  of  the  Crown,  975),  and  to  render  it  unnecesaary  now,  tlie 

^    ^'         case  must  be  brought  clearly  within  the  act  of  Parliunent    In 

aWS^.  -B-  ▼•  Harris  (7  C.  &  P.  429),  the  point  was  raised  whether  under 

—       the  word  *^  fomng^  in  that  act  engraying  was  included^  and  it  was 

^—       held  that,  although  the  objection  woiud  have  been  gDod  upoa 

JuritdkUtm^  demurrer,  the  de^t  was  aided  by  verdict.    In  IZ.  y.  Salb  (7  C 

-'^JTJ^JJ^  &  P.  427),  Littledale,  J.,  intimated,  that  he  thought  the  act  only 

'*'^^*'  applied  to  English  notes  and  bills,  but  he  reserved  the  punt 
Again,  the  undertakings  are  called  ^  undertakings  for  the  nyment 
of  mone^,"  but  it  is  not  stated  what  the  money  was,  whether  it 
was  foreign  or  English  money,  nor  does  it  specify  its  amount.  In 
B.  V.  Harris  (7  C.  &  P.  430  ft),  this  point  was  also  taken,  and  it 
seems  to  have  been  held  by  a  majority  of  the  judges  that  such  a 
description  was  imperfect  But  there  is  one  general  olyectian 
concerning  all  the  counts  in  the  indictment,  and  that  is,  that  the 
undertaking  of  which  the  portions  engraved  are  alleged  to  be  part 
is  not  set  out  in  any  part  of  the  indictment,  nor  is  there  any 
translation  of  such  undertaking.  The  word  ^purport"  imjdifli 
that  there  was  a  real  instrument,  and  the  court  must  be  enable!  to 
see  on  the  face  of  the  record  that  what  is  set  out  does  purport  to 
be  a  part  of  a  genuine  instrument :  but  how  is  that  to  be  seen 
unless  the  genuine  instrument  is  set  forth  ?  It  may  not  in  troth  be 
an  undertaking  at  all,  it  may  be  a  bond  or  a  receipt.  How  codd 
a  Court  of  Error  tell  firom  this  indictment  that  what  was  alleged 
to  be  an  undertaking  was  reaUy  one  ?  and  unless  it  is  so  no  cnme 
Argument  on  has  been  committed.  In  LloytPs  case  (2  East  P.  C.1122),  which 
the  demnner.  ^as  a  charge  of  sending  a  threatening  letter,  it  was  held  that  the 
letter  ought  to  have  been  set  out  in  order  that  the  court  might  see 
whether  it  fell  \sathin  the  purview  of  the  statutes.  In  LyoH*s  eaas 
(2  Leach,  597),  it  was  held,  that  an  instrument  set  out  was  not  a 
receipt;  but  here  the  court  has  no  opportunity  whatever  of 
seeing  whether  what  is  alleged  as  an  undertaking  is  one  in  con- 
struction of  law.  In  R.  v.  Goldstein  (Russ.  &  Ry.  473),  judgment 
was  arrested  on  an  indictment  which  charged  the  K>rgery  of  a 
Prussian  Treasury  Note,  on  the  ground  that  there  was  no  trans- 
lation of  the  note  which  was  in  a  foreign  language.  It  was  said 
that  the  court  should  be  enabled  to  form  an  opinion  whether  Ae 
instrument  was  what  it  was  alleged  to  be. 

Alderson,  B. — But  here  that  which  is  allied  to  be  forged  is 
set  out,  and  is  translated.  Your  objection  seems  to  be  that  some- 
thing else  is  not  set  out. 

Huddleston. — But  that  which  is  set  out  is  not  within  the  statote, 
unless  it  is  connected  with  something  else.  The  court  cannot  say 
that  this  is  part  of  an  undertaking  unless  they  see  what  the 
undertaking  is. 

Aldebson,  B. — The  prisoners  are  charged  with  forging  a  part 
of  some  undertaking :  how  can  the  prosecutor  set  out  the  under- 
taking, of  which  this  was  intended  to  be  a  part,  when  it  is  in  fact 
unfinished  ?  It  is  part  of  a  class  of  undertakings,  not  of  any 
specific  one. 
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Huddk9Um. — ^Bat  there  is  nothing  on  the  face  of  the  indictment       K»o* . 
to  satisfy  the  court  that  the  instrument  intended  to  be  imitated    p^^^^^^ 
was  an  undertaking  at  alL  ahd  orusBa. 

Cbesswell,  J. — Suppose  that  there  are  undertakings  current  in  — 
Bossia  for  five,  ten^  and  twenty  roubles,  and  no  more,  and  an  ^^^' 
instrument  similar  in  all  other  respects  was  forged  for  thirty  roubles, 

there  would  be  no  valid  undertaking  of  that  precise  character        

which  could  be  set  out,  but  would  not  that  be  a  forgery  ?  For^ftrg^ 

HuddlesUm. — I  think  not. 

Aldebson,  B. — On  the  principle,  you  mean,  that  no  man  now 
could  be  guilty  of  forging  a  one  pound  or  a  two  poimd  Bank  of 
England  note. 

Cbesswell,  J. — Suppose  then,  Mr.  Huddleston,  that  you  had 
never  accepted  a  bill  of  exchange,  and  that  some  one  forged  your 
aooeptance,  would  not  that  be  an  offence,  although  there  may  be 
no  genuine  instrument  of  which  the  forgery  was  an  imitation? 

Huddleston. — There  the  whole  Instrument  would  be  forged,  and 
it  would  not  be  necessary  to  set  out  any  valid  bill ;  but  this  is 
under  a  statute  which  msJ^es  the  forging  a  part  of  an  instrument 
an  offence,  and  I  contend  that  it  cannot  appear  to  be  a  part  without 
setting  out  the  whole. 

Aldebson,  B. — But  is  there  not  an  averment  that  there  were 
««&  undertaMngs  current  in  RoBsia,  and  that  this  is  a  part  of  one 
such? 

Huddleston. — That  might    have  been  uiged    in    the  case   of 
R.  V.  Goldstein ;  If  It  is  a  mere  matter  of  evidence,  then  In  that  Argument  on 
case  it  might  have  been  shown,  when  the  Instrument  was  translated,  ^  demoner. 
that  it  was  in  fact  what  It  was  allied  to  be,  but  the  court 
held  that  the  nature  of  the  Instrument  must  appear  on  the  &ce  of 
the  indictment. 

Aldebson,  B. — But  you  cannot  apply  the  word  "purport"  to 
an  incomplete  instrument,  as  you  can  to  a  complete  one,  because 
the  paper  mi^ht  be  a  part  on  which  only  one  or  two  words  were 
engraved,  and  those  words  might  of  themselves  have  no  purport 
whatever. 

Huddleston. — ^In  R.  v.  Hunter  (2  Leach,  624),  it  was  held,  that 
where  the  Indictment  charged  a  prisoner  with  foiling  a  receipt  to 
an  assignment  for  the  payment  of  a  certain  sum  In  a  navy  bill,  and 
the  tenor  of  the  receipt  as  set  forth  merely  consisted  of  the  sig- 
nature of  the  party,  the  Indictment  was  defective. 

Aldebson,  B. — No  doubt  It  Is  not  every  signature  of  another 
man's  name  that  will  constitute  forgery.  The  signature  must  be 
connected  with  the  Instrument  alleged  to  be  forged.  But  that  is 
done  here  by  averment.  Suppose  m  this  case  the  prosecution  had 
gone  further,  and  set  out  a  vdid  undertaking,  how  could  you  tell, 
except  by  averment,  that  It  was  a  forel^  Instrument  ? 

Huddleston. — The  same  argument  might  have  been  urged  in  R. 
T.  Cfoldstein. 

Aldebson,  B. — And  I  do  not  see  how  It  is  answered.  Take 
the  case  of  a  navy  bill.     Suppose  a  man  Is  charged  with  forging 
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Bbo.        a  receipt  to  euch  a  document,  and  that  the  forgery  consists  in 

*RMAw    '^^S^^S  ^^other  person's  name  at  the  back  of  the  bm ;  this  of  itself 

AKD  oTUBRs.  would  not  purport  to  be  a  receipt,  and  it  is  only  by  avennents 
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wouia  not  purport  to  oe  a  receipt,  ana  it  is  omy  oy  aTcrments 
that  it  can  be  shown  to  be  one.  suppose  that  a  valid  undertaking 
had  been  set  out,  and  then,  in  setting  out  the  part  forged,  it 
appeared  that  there  was  a  variance  of  one  or  two  words,  you  would 
say  that  it  did  not  purport  to  be  a  part  of  a  valid  document;  but 
Forgery,  would  it  uot  be  an  offence?  According  to  your  argument,  it  might 
be  impossible  to»draw  any  indictment  at  all,  although  it  was  dear 
that  a  crime  had  been  committed. 

Huddleston. — In  R.  v.  Bond  (4  Cox  CriuL  Cas.  231),  it  appeared 
that  the  decision  of  the  court  would  render  it  difficult,  if  not 
impossible,  to  draw  any  indictment  for  certain  offences  under  cer- 
tain circumstances ;  but  there  the  ailment  ab  incanvetdenti  was 
allowed  to  have  no  weight  whatever.  Not  only  are  the  parts 
forged  aUeged  here  to  be  parts  of  an  undertaking,  but  parts  of  an 
unaertaking  purporting  to  be  parts  of  one  of  the  said  foreign 
undertakings  for  payment  of  foreign  money  of  the  said  fordgn 
state,  to  wit,  the  Empire  of  Kussia.  The  meaning  of  the  w<ffd 
"purport"  is  illustrated  in  GilchriM^s  case  (2  Leach,  657.)  Thoe 
it  is  said  the  purport  of  an  instrument  is  that  alone  which  appears 
on  the  face  of  it ;  and  it  was  held  further^  that  an  averment  was 
not  sufficient  to  make  up  for  what  was  omitted  from  the  indict- 
ment. So  in  Reading^ s  case  (2  Leach^  590),  the  indictment  alleged 
that  a  bill  purported  to  be  directed  to  one  J.  Eang,  by  the  name 
Argument  on  *^^  description  of  One  J.  Ring,  and  BuUer,  J.,  in  deuvering  the 
the  denraircr.  Opinion  of  the  judges,  said,  ^*  It  is  clear  that  where  an  instrument 
is  to  be  set  forth,  a  description  that  it  purports  a  particular  fiict 
necessarily  means  that  what  is  stated  as  the  purport  of  the  instru- 
ment appears  on  the  face  of  the  instrument  Itself." 

Aldebson,  B. — Those  are  cases  in  which  the  real  purport  was 
contrary  to  what  was  alleged  to  be  so.  Here  there  is  no  inconsis- 
tencv  whatever.  The  averment  gives  the  additional  meaning  to 
the  instrument.  Where  it  purports  to  be  one  thing,  it  cannot  be 
averred  to  purport  to  be  another ;  but  where  it  purports  to  be  one 
of  several  things,  an  averment  may  properly  aeclare  which. 
Edsalfs  case  {2  Leach,  662),  is  distinguishable  upon  this  princ^de, 
and  the  principle  itself  seems  to  have  been  acted  upon  in  Ruoii 
case  (2  Leach,  808 ;  2  East  P.  C.  984.)  There  it  was  allied  that 
a  receipt,  signed  C.  Oilier,  purported  to  be  signed  Chnstmther 
Oilier,  and  it  was  thought  to  be  unobjectionable,  because  tlieie 
was  no  repugnancy. 

Parry  was  then  heard  on  the  question  as  to  whether  or  not  the 
judgment  on  the  demurrer  was  final. — In  civil  cases  the  ju^^ment 
is  final,  because  the  matter  in  the  previous  pleadings  is  confessed; 
but  nothing  is  taken  to  be  admitted  in  a  criminal  case,  and  the 
prisoners  here  merely  ask  the  opinion  of  the  judges  whether,  in 
point  of  law,  they  are  to  be  called  upon  to  answer  the  in^ctment 

Aldebson,  B. — Li  2  Hawkins,  334,  it  is  s^d,  ^  that  if  a  pri- 
soner demurred  to  the  indictment  in  crixninal  cases,  the  court  wooM 
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give  final  judgment  against  him."    In  4  Bl.  Com.  431,  it  is  laid        Rflo, 
down  that,  *^  if  judgment  be  against  a  defendant,  and  the  offence  ^' 

for  which  he  is  indicted  be  a  misdemeanor  or  a  felony,  but  not  ^^j^  oibbbb. 
capital,  such  judgment,  according  to  the  better  authorities,  is  final;        — 
and  even  in  capital  cases,  some  have  held  that  if,  on  demurrer,  the        ^f^ 
point  of  law  be  adjudged  against  the  defendant,  he  shall  have  JurudkAm-^ 
judgment  of  execution  as  if  convicted  by  verdict."  ^^^!!!!li!L~ 

Party.— In  Arch.  Cr.  PL  81,  7th  ed.,  it  is  said  to  be  at  least      ^'''''^' 
doubtful  whether,  in  a  felony,  the  judgment  is  or  is  not  finaL 

Aldebson,  B. — And  in  1  Starkie,  315,  it  is  observed,  "  by  a 
demurrer  the  defendant  refers  it  to  the  court  to  pronounce 
whether,  admitting  the  matters  of  fact  alleged  against  nim  to  be 
true,  they,  in  point  of  law,  constitute  him  guilty  of  the  offence 
charged.  The  question  then  is,  whether  humamty  is  to  prevail 
against  principle. 

Parry. — But  universal  practice,  especially  in  criminal  cases, 
becomes  principle,  and  the  necessity  for  demurring  is  much 
increased  since  the  7  Geo.  4,  c  64,  which  declares  that  manv 
defects  shall  be  cured  by  verdict.  In  2  Hale  P.  C.  25  7,  it  is  said, 
^'and  regularly  in  all  cases  of  felony  or  treason,  where  a  man 
pleads  a  special  matter,  though  he  concludes  his  plea  with  not 
guilty  to  the  felony,  or  do  not  conclude  it  so,  yet  if  his  plea  be 
tried,  or  found,  or  ruled  against  him,  he  shall  be  put  to  his  plea  of 
not  guilty,  and  be  tried  for  the  felony ;  for,  though  a  man  shall 
lose  nis  land  in  some  cases  for  mispleading,  yet  he  shall  not  lose 
his  life  for  mispleading. 

Aldebson,  B. — That  clearly  applies  to  cases  that  are  capital;  Bflqwodc 
but  then  all  felonies,  except  petty  drceny,  were  so ;  for  you  could  «»*«• 
not  tell,  in  grand  larceny,  that  a  man  would  not  be  handed,  because 
he  might  not  plead  his  clergy;  the  rule  is  always  laid  down  as  one 
in  favor  em  vittB. 

Parry. — But  the  question  is,  whether  that  does  not  mean  where 
judgment  would  render  a  man  civilly  dead.  Suppose  a  person 
pleads  a  pardon.  There  is  a  confession ;  but,  if  found  against 
him,  the  judgment  shall  be  respondeat  ouster :  (2  Hale,  256.) 

Aldebson,  B. — In  that  case  there  is  no  confession ;  the  prisoner 
merely  says,  if  I  was  guilty  of  that  offence  I  have  been  pardoned. 
Here  the  prisoner  says^  I  have  done  what  is  alleged  against  me,  but 
it  does  not  constitute  a  crime. 

Parry. — There  is  no  further  confession  in  this  case  than  in  the 
former;  the  prisoner  may  just  as  well  be  supposed  to  say,  if\ 
have  done  what  is  here  charged,  it  is  no  crime.  In  R.  v.  Purchase 
rC.  &M.  617),  Patteson,  J.,  expressed  a  decided  opinion  that  a  party 
aemurring  to  an  indictment  for  embezzlement  might,  on  judgment 
being  given  against  him,  plead  over.  In  the  case  of  Gray  v.  R. 
(11  CL  &  Fin.  437),  a  majority  of  the  judges  were  of  opinion  that 
a  prisoner,  although  indicted  for  a  crime  that  was  not  capital,  was 
entitled  to  challenge  jurors  peremptorily,  notwithstanding  that  the 
privil^e  was  generally  said  to  be  infavorem  vitcB.  In  some  recent 
cases  the  question  has  been  mooted  whether  a  defendant  could 
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^"^        demur  and  plead  at  the  same  time :  {R.  y.  Odgers,  2  Moo.  &  Bob. 

FAD^kMAN    4-^9-)    In  A  V-  Phelps  (Car.  &  Mar.  180),  Coltman,  J.,  obeeires, 

AHD^oTHEBs.  ^^  I  am  iiicliiied  to  think  that  a  prisoner  may  demur  and  plead  over 

to  a  felony  at  the  same  time ;  at  all  events,  I  am  clearly  of  opinion 

that  he  may  demur,  and  if  the  demurrer  shall  be  decided  against 

him,  he  may  plead  over  to  the  felony." 

Williams,  J. — In  the  case  of  a  dilatory  plea,  there  seems  no 
inconsistency  in  pleading  not  guilty  with  it. 

Aldebson,  B. — And  where  there  is  a  demurrer  and  a  pka  of 
not  guilty  at  the  same  time,  we  cannot  give  judgment  of  respondeas 
ousteTy  because  the  prisoner  has  pleaded  already ;  and  we  cannot 
give  final  judgment,  oecause  we  have  already  allowed  him  to  plead 
a  plea  which  remains  undisposed  of  on  the  record. 

Parry. — In  B.  v.  Adams  (Car.  &  M.  299),  Coleridge,  J.  allowed 
a  prisoner  to  demur  and  plead  at  the  same  time.  It  is  true  that 
in  R.  V.  Bawen  (1  C.  &  Kir.  504),  Tindal,  C.  J.  suggested  that  a 
party  might  be  bound  by  a  demurrer,  but  that  was  the  newly- 
created  offence  of  having  destroyed  a  register,  which  never  was  a 
capital  felony,  and  there  may  be  a  distinction  between  such  cases 
and  the  present  one. 

Cresswell,  J. — In  Gray  v.  Reg.  the  Chief  Baron  seems  to  be  of 

opinion  that  when  the  capital  punishment  is  taken  away  simplj, 

sind  a  different  punishment  awarded  by  law,  all  the  other  incidents 

remain  the  same.     Now,  the  charge  here  never  was  a  capital  one. 

BespcHideM       It  is  made  a  felony  by  an  act  passed  subsequently  to  the  repeal  of 

^^^'  the  punishment  of  death. 

^DEBSON,  B. — You  will  find  many  dicta  in  the  books,  thst 
peremptory  challenge  was  given  in  all  cases  of  felony. 

Parry.— hi  R.  v.  Taylor  (3  B.  &  C.  312),  which  was  a  case  of 
misdemeanor,  it  was  held  that  the  judgment  was  final  on  demurrer; 
but  in  this,  and  in  many  other  cases,  the  distinction  is  always 
stated  to  be  between  misdemeanor  and  felony  generally,  without 
drawing  any  distinction  between  capital  and  other  felonies.  In  the 
case  last  named,  infavorem  vUcb  seems  to  be  analogous  to  infaaxntm 
Uberatis. 

Aldebson,  B. — If  that  is  so,  why  should  not  the  principle  be 
extended  as  well  to  misdemeanors  as  felonies,  since  they  are  gene 
rally  punishable  by  imprisonment  ? 

Parry.— In  R.  v.  Serva  (1  Cox  Crim.  Cas.  292 ;  2  C.  &  K  53^, 
the  prisoners  demurred  to  the  indictment,  and  were  afterwards 
allowed  to  plead  not  guilty  on  judgment  given  against  them.  So 
also  in  R.  v.  Duffy  (4  Cox  Crim.  Cas.  24),  a  case  which  lately 
occurred  in  Ireland,  and  which  was  fully  and  elaborately  discussed, 
the  same  course  was  pursued.  In  Kastall's  Entries,  584,  the 
question  was  raised  as  to  a  plea  of  sanctuary,  and  it  would  seem 
there  that  the  judgment  against  the  prisoner  was  not  finaL 

Cbesswell,  J. — But  that  has  nothing  to  do  with  the  question. 
Here  there  is  a  confession ;  there,  there  was  none. 

Aldebson,  B. — The  plea  of  sanctuary  was  called  a  dedinatoiy 
plea.   The  prisoner  there  said  the  crown  had  no  right  to  make  him 
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plead  at  all,  so  that  the  very  nature  of  the  judgment  agunst  him        Rbo. 
was,  that  he  should  answer  over.   He  said  he  would  not  plead,  and    _    *• 
the  court  said  he  must  i»^S^ 

Parry. — The  words  of  our  demurrer  are,  that  the  prisoners  ought  — 
not  to  be  bound  to  answer  the  indictment,  because  it  is  not  suffi-  ^®^o* 
eient  in  law.  If  the  court  is  ag^nst  the  demurrer,  the  natural 
reply  is  that  they  must  answer.  

Cresswell,  J. — But  the  form  of  the  joinder  in  demurrer  is,      Fargtrif, 
that  the  prisoner  ought  to  be  compelled  to  answer,  and  judgment 
of  conviction  is  prayed. 

Parry. — In  autrefois  acquit  or  autrefois  convict^  the  judgment  is, 
that  the  prisoner  shall  plead  over. 

Aldebson,  B. — But  the  question  there  is  as  to  the  identily  of 
the  offence.  If  found  against  the  prisoner,  all  that  is  decided  is, 
that  that  of  which  he  has  been  convicted  or  acquitted  is  not  the 
same  as  that  with  which  he  is  immediately  charged.  Here  he 
admits  the  facts  in  the  indictment.  There  he  admits  other  facts, 
and  asks  whether  they  are  not  those  alleged  against  him.  In 
1  Chitty's  Crim.  Law,  442,  the  distinction  between  a  demurrer 
in  bar  and  a  demurrer  in  abatement  is  clearly  laid  down.  In  the 
one  case  the  judgment  is  final,  in  the  other  it  is  respondeat  ouster. 

Metcatf  {on  the  same  side.)--In  2  Hale,  255,  257,  the  cases  cited 
are  distinctly  in  favour  of  the  prisoners.  No  admission  can  be 
made  by  a  prisoner  in  a  case  of  felony. 

Aldebson,  B. —  Surely  this  is  not  so.     K  a  man  were  to  say  g^pondew 
upon  his  trial  that  he  was  guilty,  probably  the  jury  would  think  he  oofter. 
i^ke  the  truth,  and  mi^ht  say  so  by  their  verdict. 

Metcalf. — Yes,  it  might  be  evidence  to  go  to  the  jury,  but  it 
could  not  be  taken  as  a  fact  proved  without  the  intervention  of  a 
jury.  With  regard  to  the  first  point,  it  is  a  well-known  principle 
that  a  foreign  document  must  be  construed  according  to  the  foreign 
law.  What  proof  is  there  that  by  the  Bussian  law  this  is  either 
an  undertaking  or  a  promissory  note. 

Aldebson,  B. — xour  argument  would  go  the  length  of  sajdng 
that  the  Bussian  law  should  be  set  out.  Is  not  that  a  reductio  ad 
absurdumf 

Metcalf. —  And  yet  what  other  means  has  the  court  of  saying 
that  this  instrument  is  what  it  is  alleged  to  be,  since  it  is  an 
acknowledged  principle  that  it  will  not  take  notice  of  foreign 
laws :  (Story's  Conf.  of  Laws,  527 ;  Trimbey  v.  Vtanier^  1  Bing. 
N.  C.  151.)  In  Rothschild  v.  Currie  (1  Q.  B.  43),  the  foreign  law 
was  set  out ;  and  in  Benham  v.  B.  Momington  (3  C.  B.  133),  a  case 
of  debt  on  bond,  the  laws  of  France  with  reference  to  the  matter 
were  stated.  So  in  Astley  v.  Fisher  (18  L.  J.  59,  C.  P. ;  6  C.  B. 
150),  defendant  pleaded  certain  facts,  and  that  by  reason  diereof  he 
was  entitled  to  a  lien,  and  it  was  held  that  he  should  have  shown 
what  was  the  law  of  New  South  Wales  upon  the  point  Even  in 
this  country,  although  a  public  act  need  not  be  set  out,  a  private 
one  must. 

The  Attorney-General  (with  whom  were  Clarkson  and  BaBantine 
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Bbo.        for  the  proeccution). — First,  as  to  the  six  last  counts.     The  words 

9'         of  the  2  &  3  Will  4,  c  123,  s.  3,  will  apply  to  every  instrument 

AKDanurRs.  '^'^'^^cli  ^8  made  the  subject  oF forgery  or  false  making.     The  word 

^^  forging"  has  a  much  wider  sense  than  has  been  ^ven  to  it  by  the 

1850.  counsel  for  the  prisoners.  It  is  observable  that  me  statute  applies 
to  the  foi^ery  of  an  instrument  as  well  as  of  a  writing.  Now  in 
the  1  WilL  4,  c  46,  there  is  a  great  number  of  acts  mentioned 
Forgen/,  to  which  the  word  **  forgery"  might  not  in  its  restricted  sense  apply , 
such  as  making  false  entries  in  roasters,  wilfully  inserting  matter 
in  certain  documents,  &c. ;  but  it  is  submitted  that  the  2  &  3  WilL  4, 
c  123,  is  applicable  to  every  thing,  the  false  making  of  whidi 
was  declared  by  that  act  to  be  a  crime.  It  is  said  that  these 
counts  should  state  the  nature  of  the  coin,  its  value,  &c.,  because 
that  would  be  necessary  in  an  indictment  for  larceny,  but  all  that 
is  necessary  to  be  done  is  to  describe  the  article  with  reasonable 
certainty.  If  you  describe  it  by  the  name  by  which  it  is  known, 
that  is  sufficient.  It  has  been  said  that  Littledale^  J.  in  R.  v.  Harris^ 
threw  out  a  suggestion  that  the  last-mentioned  statute  could  only 
apply  to  English  instruments. 

Alderson,  B. — No ;  only  to  those  which  were  the  subject  of 
forgery. 

Cresswell,  J. — Surely  the  forgery  of  a  foreign  bill  would  be 
within  the  statute. 

Williams,  J. — But  suppose  that  the  offence  charged  was,  that 
he  had  made  a  plate  for  the  purpose  of  engraving  a  foreign  bill 
ArgniDont  ibr         Attorney 'GenerdL — The  charge  here  is  that  he  did  forge  a  certain 
the  pTOMcotion.  instrument 

Cresswell,  J. — No ;  the  difficulty  is  that  you  do  not  charge  it  as 
a  forgery.  You  say  that  he  made  and  engraved  without  leaya 
It  is  more  like  a  charge  of  infringing  a  patent. 

Attomey-General — ^But  what  is  making  an  engraving  under  the 
circumstances  allied  unless  it  be  forging?  Kfac  simile  of  hand- 
writing may  be  engraved,  but  surely  that  would  be  a  forgery. 
Forgery  is  a  generic  term,  which  includes  engraving  within  it 

Cresswell,  J.  —  A  man  does  not  as  a  matter  of  course 
forge  an  entry  who  makes  a  false  one.  He  may  do  so,  but  not 
necessarily. 

Attaniei/'General — Not  unless  it  is  one  specially  prohibited;  but 
here  there  is  no  doubt  that  the  act  of  which  the  charge  consists  is 
such,  and  the  only  question  raised  is  as  to  the  manner  in  which  it 
is  charged.  Then  as  to  the  objection,  that  a  genuine  undcrtakii^ 
ought  to  have  been  set  out,  I  contend  that  it*  there  never  was  an 
undertaking  or  a  promissory  note  of  the  Emperor  of  Russia,  such 
as  we  are  in  a  condition  to  prove,  yet,  if  the  prisoners  have  engraved 
a  part  of  an  instrument  purporting  to  be  such  an  undertaking,  they 
have  committed  the  crime  alleged  in  the  indictments 

Cresswell,  J. — At  present  I  am  of  that  opinion. 

Attomcy-GenerdL — Then  how  can  we  be  expected  to  set  out  that 
which  may  never  have  existed  ?  The  Emperor  of  Russia  may  hare 
announced  an  intention,  on  a  given  day,  to  issue  a  paper  curreocj; 
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and  in  anticipation  of  hia  so  doing,  these  forgeries  may  have  been       Beo. 
resorted  to.     Then  as  to  the  objection  that  these  parts  do  not  pur-    p^^^^^j^ 
port  to  be  parts  of  an  undertaking.     One  of  these  parts  is  a  mere  ^,^0  oTHSBa 

Sicture.     How  are  we  to  describe  it  differently  from  what  we  have        — 
one  ?  we  say  it  is  part  of  an  undertaking,  and  we  afterwards  must        \^* 

prove  it  to  be  80.  Jvritdiction^ 

Cresswell,  J. — The  objection  turns  entirelv  on  the  meaning  of  />«»»«»'»^«^ 
the  word  "purport"    The  other  side  says  that  the  instrument        <^«^- 
must  show  on  the  face  of  it  what  ^ou  say  it  purports  to  be. 

AUomey^CreneraL — The  distinction  has  been  already  drawn  that 
where  the  instrument  set  out  does  not  contradict  the  averment,  it 
is  sufficient.  We  say  this  has  a  certain  meaning,  what  is  there  to  show 
on  the  record  that  it  has  not  that  meaning?  Our  evidence  will 
show  that  it  is  what  we  have  averred,  and  that  might  be  contradicted 
by  evidence  if  it  were  otherwise. 

Williams,  J. — You  would  say  then,  that"  if  a  person  had  got 
no  fiirther  in  the  forgery  of  a  bank-note  than  the  making  the  figure 
of  Britannia  in  the  comer,  that  that  J  purported  to  be  part  of  a 
bank-note. 

Attamev'GeneraL — If  to  engrave  a  part  of  a  note  is  an  offence, 
under  this  statute,  then  the  present  indictment  must  be  good, 
because  it  is  the  only  way  in  which  it  could  be  drawn.  The 
statute  uses  the  word  ^^  purport,''  and  we  have  precisely  adopted 
its  language. 

Alderson,  B. — How,  under  any  circumstances,  could  we  tell 
without  extrinsic  evidence,  whether  it  is  part  of  a  foreign  note  or  Argmnentfor 
not?  The  case  of  B,  v.  Goldstein  and  the  other  cases  cited  were  the  proaecatioii. 
those  in  which  complete  instruments  were  forged.  Take  the  case 
of  the  forgery  of  the  figure  of  Britannia  on  an  engraved  platc^  how 
could  it  be  made  to  appear  on  the  face  of  the  indictment,  without 
evidence,  that  it  was  part  of  a  genuine  note  ?  It  must  be  proved 
by  witnesses,  and  the  jury  must  find  it. 

Attomey^Generah — Suppose  a  genuine  note  was  set  out  in  the 
indictment,  still  the  setting  out  a  part  would  not  show  that  it 
purported  to  be  a  part  of  a  genuine  one,  we  must  still  resort  to  an 
averment  to  that  effect ;  and  if  the  forging  a  part  of  what  never 
existed  is  within  the  act,  then  we  have  surely  a  sufficient  excuse 
for  not  setting  out  a  vaUd  document.  All  that  it  can  be  essential 
to  set  out  is  the  instrument  forged,  and  that  is  done  here.  Then 
as  to  the  nature  of  the  judgment  on  demurrer.  By  the  demurrer 
itself  the  prisoners  pray  that  they  may  be  discharged,  we  on  the 
contrary  pray  that  they  may  be  convicted.  This  is  a  question 
which  comes  formallv  before  a  court  for  the  first  time,  because  in 
all  those  cases  in  which  opinions  have  been  expressed  there  has  been 
no  demurrer  properly  drawn  up;  and  those  opinions  in  favour  of  a 
judgment  of  respondeas  ouster  have  been  adopted  rather  on  the 
ground  of  mercy  than  on  that  of  any  definite  principle.  If  this 
was  a  plea  in  confession  and  avoidance,  instead  of  a  demurrer,  no 
doubt  the  judgment  would  be  final 

Alderson,  B. — Every  demurrer  does  not  involve  a  confession^ 
as,  for  instance,  where  it  is  with  respect  to  the  name. 
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Kbo.  Attamey'GtneraL — In  R,  y.Purchasej  it  is  true  that  Patteeon,  J^ 

Fadbkmas    thought  the  judgment  on  demurrer  was  not  final,  but  there  was  do 

AjiD  oTHERi.  argument  on  the  point,  and  other  judges  both  pubUdy  and  priTately 

have  expressed  opinions  the  other  way.    In  A  v.  Serva  it  does  not 

1S50.       clearly  appear  whether  there  was  any  former  judgment  given,  or 
whether  the  demurrer  was  allowed  to  be  wididrawn ;  the  r^ort 

merely  states  that  the  demurrer  was  overruled ;  at  all  events  that 

Forgtry.  ^^  ^  capital  case  and  therefore  inapplicable  to  this  diacnswon. 
The  chaige  in  A  v.  Duffy  was  treason  before  the  late  act  of 
Victoria  making  certain  treasons  felony,  and  was  therefore  c^iitil; 
and  if  there  is  anything  in  the  suggestion  that  the  rule  m  faaomrem 
vittB  aj^lies  to  all  cases  that  were  once  capital,  although  no  longer 
so,  the  answer  is,  the  crime  allied  in  this  indictment  never  was  a 
capital  one.  IL  v.  Gny  has  no  bearing  on  the  question,  bec»ue» 
as  Lord  Campbell  there  says,  the  rule  as  to  challenging  Jurors  wm 
well  established,  and  has  been  recognized  by  the  Legislature  in 
felonies  which  are  not  capitaL 

Aldebson,  B. — The  act  of  Henry  8,  as  to  challenges,  ezpresify 
refers  to  felonies :  that  is  the  rule,  the  reason  of  it  might  be  that 
it  was  infavorem  viitB* 

Attomey-GeneraL — The  prisoners  have  chosen  to  take  this  ooune 
after  full  notice,  they  have  perfect  liberty  to  take  advantage  of  any 
legal  technicalities  in  the  way  they  have  done;  but  if  they  do  so^ 
they  must  also  takp  the  risk.  If  this  course  were  to  be  generally 
pursued  the  statute  of  Geo.  4  would  become  a  nullity. 
^^       -  Huddleston  (in  reply.) — It  is  said  that  the  act  of  JParliament  m 

^r^btnAiXL  applicable,  although  such  an  undertaking  as  the  prisaners  ave 
charged  with  forging  never  had  an  existence,  but  the  proeeenton 
have  alleged  that  they  have  an  existence,  and  that  they  are  cmreat 
in  Russia,  and  therefore  there  could  be  no  difficulty  in  settii^  theai 
out.  Supposing  it  not  necessary  to  set  out  the  undertakingi^ 
still  something  should  be  set  out  to  give  a  meaning  to  the  wm 
'^  purport,''  for  at  present  it  has  none ;  but  surely  if  a  man  is  chaigel 
with  forging  something  which  purports  to  be  something  elset  the 
court  should  have  the  opportunity  of  seeing  on  the  face  of  the 
record  what  that  purport  really  is ;  it  is  not  only  necessary  that 
the  court  below  should  be  satisfied  that  it  is  what  it  is  alleged  to 
be,  which  they  may  be  convinced  of  by  evidence,  but  the  Comt  of 
Error  should  have  some  means  of  coming  to  the  same  oondnaka. 
We  have  pointed  out  a  course  by  which  the  indictment  might  have 
been  drawn  without  objection,  but  even  if  it  were  not  so,  ^ 
would  be  no  answer  to  what  we  suggest. 
Jndgment.  Aldebson,  B. — But  it  would  be  a  great  absurdity  for  us  ao  to 

construe  this  act  of  Parliament  that  no  indictment  could  be  dmva 
upon  it. 

The  learned  Judges  took  time  to  conoder  their  judgmeal^ 
which  was  on  the  following  morning  delivered  by 

Alderson,  B. — We  have  taken  time  to  consider  the  variooi 
questions  raised ;  and  the  first  point  on  which  it  is  necesaaiy  to 
decide  is,  whether  the  demurrer  to  the  indictment  can  be  snstaiaed, 
and  we  all  think  that  it  must  be  overruled.    It  is  quite  suffideat 
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lere  is  any  one  count  which  will  support  a  judgment  of  convic-        R«o. 
,     This  18  an  indictment  framed  under  the  1  Will.  4,  c  66,  «'• 

>,  which  enacts,  that  « if  any  person  shaU  engrave,  or  in  any-  ^^'^JJ^ 
{  make  upon  any  plate  whatever,  or  upon  any  wood,  stone,  or  — 
r  material,  any  bill  of  exchange,  promissory  note,  undertaking,  ^^^- 
rder  for  payment  of  money,  or  any  part  of  any  bill  of  exchange,  JurUdktiom-^ 
oissory  note,  undertaking,  or  order  for  payment  of  money,  in  i>emurref^- 
tever  language  or  languages  the  same  may  be  expressed,  and  ^^"^'V^- 
ther  the  same  shall  or  shall  not  be,  or  intended  to  be  under 
,  purporting  to  be  a  bill,  note,  undertaking,  or  order,  or  part 
bill,  note,  undertaking,  or  order,  of  any  foreign  Prince  or 
«,  or  of  any  minister  or  officer  in  the  service  of  any  foreign 
ice  or  State,  &c.,  without  the  authority  of  such  foreign  Prince 
State,  minister  or  officer,"  &c.,  he  shall  be  subject  to  the 
dties  mentioned  in  the  act.  It  will  be,  in  the  first  place, 
rable  to  ascertain  what  is  the  meaning  of  the  words  "pur- 
ing  to  be  a  bill,  or  part  of  a  bill,"  &c,  and  it  appears  to 
hat  we  must  construe  it  in  this  way:  If  it  be  a  complete 
or  note,  then  it  must  appear  on  the  face  of  it  to  be  what 
\  alleged  it  purports  to  be;  but  that  word,  when  it  is  used 
1  reference  to  part  of  a  bill  or  note,  cannot  be  construed  in  the 
5  manner,  for  part  of  a  bill  cannot  purport  to  be  anything ; 
n  applied  to  a  part,  it  must  mean  that  it  is  part  of  a  bill  or 
which,  if  complete,  would  purport  to  be  what  is 
ribed  in  the  act.  This  is  the  only  reasonable  construction 
can  be  put  upon  the  statute.  When  a  prisoner  is  charged '^"'^s™*^** 
L  forging  part  of  an  instrument,  we  must  be  satisfied  not  from 
jly  looking  at  the  indictment,  but  by  proper  averments  and  by 
insic  proof^  that  the  instrument,  when  complete,  would  be 
t  it  is  stated  to  be.  The  cases  cited  to  us  on  behalf  of  the 
mer  were  cases  where  the  instruments  were  complete.  There 
sis  necessary  to  set  them  out,  to  give  the  judges  information  as 
16  punishment  to  be  awarded,  as  well  as  for  the  information  of 
prisoners  themselves.  Here  the  prosecutors  have  set  out  the 
rent  parts,  and  have  made  averments  that  they  are  parts  of 
irtakings  of  a  foreign  Government,  and  for  the  payment  of 
ey,  and  we  think  nothing  more  need  be  alleged.  The  first 
ity-four  counts  are  therefore,  in  our  judgment,  sufficient, 
last  six  cannot  be  sustained,  and  that  upon  another  ground, 
ely,  that  they  are  not  within  the  2  &  3  Will.  4,  c  123,  inas- 
[i  as  that  applies  and  is  confined  to  indictments  for  forgery, 
li  this  is  not,  and  also  to  complete  instruments,  and  not  to 
I,  because  they  only  can  be  described  as -in  an  indictment  for 
;ny.  Then  comes  the  much  more  difficult  and  important 
tion,  as  to  what  judgment  is  to  be  given  by  the  court  on  their 
ruling  the  demurrer ;  and  we  have  taken  time  since  yesterday 
ok  fully  into  the  authorities  on  the  subject  It  is  a  question 
h  has  very  seldom  come  before  judges  in  modem  times,  and, 
an  experience  of  twenty  years,  this  is  the  first  time  it  has 
raised  before  me.     On  full  investigation,  I  have  no  doubt 
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that  the  judgment  must  be  a  final  one.     It  appears  to  me  clear 
enough  that  any  plea  in  confession  and  avoidance  of  a  felony,  if 
decided  against  a  prisoner,  subjects  him  at  once  to  all  the  conse- 
quences of  a  con^ssion.      This  is  according  to  every  rule  and 
principle  of  pleading.     It  is  with  reference  to  the  old  law  of  appeal 
Junsdictum^  that  WO  shall  find  most  of  the  authorities  on  the  question  before 
Demurrer^-    US,  for  it  has  scldom  been  mooted  in  cases  of  indictment    In 
Forgery,      appeals  of  fclony  there  were  several  pleas  which  did  not  confess 
the  felony  at  all.      For  instance,  where  the  appellant  was  the 
brother  of  the  party  killed,  it  was  competent  to  plead  his  bastardy, 
or  that  he  had  an  elder  brother  to  whom  the  plea  belonged,  and 
there  is  an  instance  in  the  Year  Books,  7  Edw.  4,  in  which  that 
last-mentioned  plea  was  pleaded,  and  the  question  arose  whether 
there  was  an  elder  brother  of  the  whole  blood  or  half-blood ;  in 
one  case  the  appellant  would  be  entitled  to  the  appeal^  in  the 
other  not     There  the  plea  did  not  go  to  the  confession  of  the 
crime  itself.     Whatever  might  be  the  guilt  or  innocence  of  the 
accused,  the  question  raised  was  merely  whether  he  was  appealed 
by  the  right  person.     So,  again,  if  a  woman  appealed  a  man  of 
the  death  of  her  husband,  it  was  competent  to  plead  that  they 
were  never  accoupled  in  lawful  matrimony,  and  that  was  tried  by 
the  certificate  of  the  bishop.     Here  also,  the  question  of  guilt  or 
innocence  is    untouched.       In  2  Hale,  237,  there  is  a  case  in 
which  a  person,  indicted  as  Alan  Gerard,  pleaded  that  he  ought  to 
have  been  indicted  by  the  name  of  John  Alkn,  and  the  Attorney- 
General,  instead  of  demurring,  replied  that  he  was  as  well  known 
by  one  name  as  by  the  other.     Here,  then,  is  another  instance  in 
which  guilt  is  neither  confessed  nor  avoided.     There  is  a  great 
number  of  others  of  the  same  character ;  amongst  them  those  of 
autrefois  convict  and  autrefois  acquit,  and  many  other  dilatory  or 
declinatory  pleas.     It  seems  to  have  been  the  practice  in  olden 
times  to  plead  the  plea  of  not  guilty  with  the  declinatory  pkai 
In   2  Hale,   255,  it  is  said — ^'Regularly,  where  a  man  pleads 
any  plea  to  an  indictment  or  appeal  of  felony  that  doth  not  confess 
the  felony,  he  shall  yet  plead  over  to  the  felony  in  favarem  vUm, 
and  that  pleading  over  to  the  felony  is  neither  a  waiving  of  Us 
special  plea,  nor  makes  his  plea  insufficient  for  doubleness.      'DaX 
snows  distinctly  that  the  two  were  pleaded  together,  and  they  well 
might  stand  together  but  for  the  oojection  of  doubleness ;  and  n 
favorem  vitcB  the  courts  would  not  allow  this  to  prevaiL     But  ^ 
practice  was  always  confined  to  those  cases  where  the  plea.,  together 
with  which  that  of  not  guilty  was  pleaded,  did  not  confess  ^e 
felony ;  for,  if  it  did,  then  the  pleading  would  not  only  be  double, 
it  would  be  contradictory.     If  the  other  cases  are  ftdly  examined, 
this  will  be  found  to  be  the  solution  of  the  difficulty  that  has  arisen 
on  the  subject      Even  in  those  cases  where  a  plea  is  pleaded 
that  does  not  confess  the  matter  at  issue, — ^in  misdemeanors  and  in 
civil  suits, — the  judgment  against  the  defendant  on  such  a  plea  is 
final.     But  in  felonies  it  is  said  the  indulgence  of  the  oonmion  law 
was  applied  to  mitigate  the  ordinary  and  general  rules  of  pleading 
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in  favorem  vit(By  and  in  all  capit4d  cases^  therefore,  the  defendant        Rbo. 
was  allowed  to  plead  over,  but  he  was  never  allowed  to  plead  a    ^^J^ 
plea  in  confession  and  avoidance,  at  the  same  time  with  a  plea  of 
not  guilty.     And  where  the  plea  was  not  in  confession,  and  might 
be  pleaded  at  the  same  time  with  not  guilty.  Lord  Hale  mentions        ^^^• 
that  a  defendant  should  take  care  that  they  are  pleaded  together,  jurisdiction 
for,  if  not,  he  may  lose  the  advantage  he  would  otherwise  obtain   Demurrer-^ 
from  the  indulgence  the  law  gives;  and  he  puts  some  instances      Forgery. 
which  clearly  show  that  it  was  a  mere  indulgence,  and  that  a  partyy 
in  order  to  avail  himself  of  it,  was  obliged,  according  to  strictness^ 
to  plead  not  guilty  at  the  same  tune  with  his  dilatory  or  declinatory 
pleas,  or  any  special  one  which  did  not  confess  and  avoid  the 
felony.     That  being  the  case,  we  find  we  have  authorities  dis- 
tinctly  to   show   that,    on    pleading    a  plea  in  confession   and 
avoidance,  which  was  determined  against  a  prisoner,  the  judg- 
ment  was  final,  and  he   was  not  allowed  to  plead  over.      So 
it  was  in  the  case  of  a  general  demurrer.     But  then  comes  the 
difliculty  arising  from  Lord  Hale's  observation  on  the  case  in  the 
Year  Books,  14  Edw.  7,  and  which  seems  to  have  misled  those 
learned  judges  whose  dicta  have  been  quoted  to  us,  and  who,  in 
the  hurry  of  Nisi  Prius,  had  not  the  opportunity  which  we  have  had 
of  looking  into  the  authorities.     Lonl  Hale  speaks  of  that  decision, 
which  is  expressly  in  point,  that  it  is  to  be  understood  ^^  cum  grano 
salts"     But,  in  saying  so,  he  does  not  mean  to  question  its  validity, 
but  only  to  apply  to  it  a  distinction  which  the  court,  on  the  present 
occasion,  is  prepared  to  act  upon ;  otherwise  he  would  have  said  Judgment 
that  it  ou^ht  not  to  be  attended  to  at  all,  but,  on  the  contrary,  he 
says  that  it  is  a  good  opinion  if  you  do  but  understand  it  aright 
It  was  a  case  which  came  before  all  the  judges  in  the  Exchequer 
Chamber.      A  prisoner,  having  pleaded,   refused  to  put  himself 
upon  the  country,  and  it  was  considered  by  some  of  the  judges 
that  he  might  have  judgment  as  if  he  had  confessed ;  by  others, 
that  he  might  be  put  to  the  peine  forte  et  dure ;  and  Choke,  J.  says, 
by  way  ot  illustration^  **If  a  person  be  indicted  or  appealed  of 
felony,  and  he  will  demur  to  the  indictment  or  appeal,  and  it  be 
adjuo^ed  against  him,  he   shall  have  judgment  to  be    hanged." 
Now  it  is  upon  that  observation,  made  by  one  of  the  judges  in  the 
coarse  of  the  argument,  and  very  much  to  the  point, — an  observa- 
tion, moreover,  to  which  the  other  judges  assented, — that  Lord 
Hale  says  it  is  to  be  understood  cum  grano  salisy  and  that  it  can- 
not be  taken  generally  that,  if  a  man  demurs,  and  the  demurrer  is 
decided  against  him,  the  jud^ent  must  be  final.     He  means  that 
in  some  cases  it  is  final,  and  m  others  it  is  not.     Then  the  question 
]8y  what  cases  are  within  the  rule,  and  what  are  to  be  excluded ; 
and,  then,  does  the  present  case  come  within  one  branch  or  the 
other?    Now,  it  seems  to  me  that  the  rule  which  is  applied  to 
pleas  generally  applies  to  demurrers  also.     Where  the  plea  is  a 
plea  in  eonfession  and  avoidance,  the  party  has  final  judgment  upon 
his  plea  being  adjudged  against  him,  but  where  it  is  dilatory  or 
declinatory,  and  might  well  be  pleaded  with  not  guilty,  he  has 
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only  judgment  against  liim  upon  that  plea,  and  is  permitted  to  be 
tried :  indeed  he  has  a  right  to  be  tried  upon  the  plea  of  not  guilty, 
where  he  had  pleaded  it  with  that  plea.  Even  where  he  had  n^ 
it  seems  to  have  been  the  habit  of  the  judges,  as  a  mere  indulgence, 

to  rive  him  the  same  advantage,  and  to  permit  him,  in  cases  of 

Jmitdkiim—  Capital  felony,  that  is  to  say,  in  all  cases  of  felony — for  I  do  not 
Demurrer—  mean  to  make  any  distinction  between  them — to  take  his  trial 
Forgery,  upon  the  merits.  Lord  Hale  appears,  therefore,  to  mean  that  the 
doctrine  laid  down  must  be  subject  to  the  same  rules  as  were 
applicable  to  the  case  of  a  special  plea,  and  that  where  the 
demurrer  really  confesses  and  avoids  the  charge,  judCTient  upon  it 
against  the  prisoner  is  to  be  considered  final ;  but  tnat  where  the 
demurrer  is  what  is  called  a  demurrer  in  abatement,  there  judg- 
ment is  not  finaL  Some  demurrers  are  to  the  jurisdiction  of  t& 
court,  and  we  had  a  case  cited  from  Dyer,  38,  of  a  demurrer  to 
the  jurisdiction,  which  demurrer  might  well  stand  with  a  plea  aS 
innocence,  and  there,  after  demurrer  adjudged  against  the  party, 
he  had  an  opportunity  of  pleading  not  guuty,  because  he  might 
plead  that  probably  with  a  demurrer.  There  was,  too,  a  demuirer 
m  a  celebrated  case  in  Wilson,  to  an  appeal  of  death,  in  the  time 
of  Lord  Mansfield.  There  they  pleaded  to  the  appeal  of  death, 
praying  that  the  writ  might  be  quashed,  and  they  pleaded  with 
that  plea  a  plea  of  not  guilty  to  the  felony,  as  they  might  well  do, 
seeing  that  their  plea  went  to  the  quashing  of  the  indictment,  and 
not  to  a  confession  of  it,  and  there  was  judgment  in  favour  of  the 
defendant.  So,  a^n,  some  pleas  are  called  by  Hawkins  demurrers 
in  abatement.  Now  to  these  the  indulgence  which  Lord  Hale 
speaks  of  applies,  and  the  prisoner  was  allowed  to  plead  over  after 
demurrer  adjudged  against  him ;  but  it  seems  doubtful,  in  case  he 
had  not  pleaded  not  guilty  with  the  demurrer,  and  afterwards 
refused  to  plead  it,  whether  or  not  the  court  must  not  have  given 
judgment  final  against  hun,  because  they  could  not  compel  him, 
after  having  once  demurred,  to  plead  by  peine  forte  et  dure,  for  the 
demurrer  was  i^  the  nature  of  a  plea.  And  this  is  said  by  Lord 
Hale  (P.  C.  315):  **If  a  man  indicted  for  felony  demur  to  the 
indictment,  and  will  not  otherwise  answer,  this  is  no  standing 
mute ;  but  if  the  demurrer  be  ruled  against  him,  he  shall  have 
judgment  of  death."  And  therefore  it  appears  that  even  in  those 
cases  in  which,  by  the  indulgence  of  the  law,  he  was  permitted 
to  plead  over,  inasmuch  as  he  could  not  be  compelled  to  do  eo 
after  the  demurrer  was  overruled,  if  he  refused  so  to  plead,  he 
was  to  have  judgment  of  death :  that  was  the  only  way  m  which 
the  court  could  proceed  against  him.  This  seems  to  me  dedmve 
of  the  question  that  the  strict  rule  of  law  was  that  the  judgment 
was  final,  and  that  it  was  only  by  the  indulgence  of  the  court  tint 
the  party  was  allowed  to  come  in  and  plead  not  guil^  in  those 

Earticuhur  cases  to  which  the  indulgence  was  appucahle.  If  he 
ad  lost  the  opportunity  by  not  pleading  not  guilty  with  the 
demurrer,  in  that  case  there  was  nothing  on  the  record  but  the 
demurrer,  and  the  strict  judgment  (although  it  was  in  certain 
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cases  relaxed)    was  a  final  one.     If  that  was  so,  it  decides  the        Rio. 

5 resent  case,  because  there  is  nothing  upon  the  record  but  the  ^^ 

emurrer.     No  plea  of  not  guilty  pleaded  with  it,  neither  could  it      -^■""'^ 
be  so  pleaded,  for  then  the  demurrer  and  plea  would  be  contra- 
dictory.    Therefore  it  seems  to  me,  upon  the  whole  case,  this 
being  a  general  demurrer,  that  it  does  contain  a  confession,  and  Juriidie^on— 
that  the  permission  to  plead  not  guilty  afterwards  is  an  indulgence    '^'^?*^3]*2~ 
granted  by  the  court  only  in  those  cases  in  which  the  demurrer  is        ^^^n- 
what  is  called  a  demurrer  in  abatement,  and  this  is  not  one  of  that 
description.     The  judgment  is  a  final  judgment    We  have  looked 
into  the  modem  authorities  that  have  been  cited  to  us  which,  we 
repeat,  only  appear  to  be  judgments  given  at  Nisi  Prius,  and  are  not 
therefore  of  that  weight  to  which  they  would  otherwise  be  entitled 
from  the  knowledge  and  learning  of  those  learned  judges  whose 
names  are  appended  to  them.      The  cases  seem  to  us  not  to 
have  been  so  fully  considered  as  under  other  circumstances  they 
might  have  been,  and  we  are  compelled,  therefore,  to  decide  against 
them. 

Parry  requested  to  be  allowed  to  withdraw  the  demurrer,  that 
the  prisoners  might  plead,  and  be  tried  upon  the  merits. 

JiXD£BSON,  B. — We  cannot  accede  to  any  such  request.  The 
prisoners  have  taken  the  risk,  and  they  must  abide  by  the  conse- 
quences. 

The  Attorney-Generaly  ClarhsoUy  and  Ballantine  for  the  prose- 
cution. 

Huddlestan,  Parry ^  and  Metcalftov  the  prisoners. 


CENTRAL  CRIMINAL  COURT. 

March  Session,  1850. 

March  8. 

Reg.  v.  Austin,  (a) 

Grand  Jury — Bill — Practice, 

Where  the  grand  jury  have  ignored  a  hilly  the  court  vnU  not  permit  a 
second  hiU  of  a  Uke  nature  to  be  presented  to  them  at  the  same  session, 

HE  grand  jury  having    come  into  court,   and  delivered  in, 
amount  others,  a  bill  against  the  above  prisoner,  for  arson, 
which  they  nad  ignored. 

Robinson  said  that  he  was  instructed  to  ask  the  court  to  direct  the 

(a)  Reported  by  B.  C.  BoBiiraoif,  Esq.,  Barrister-ai-Law. 
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grand  jury  to  reconsider  the  bilL  Only  five  out  of  twelve 
witnesses  had  been  examined,  and  the  remaining  seven  were 
prepared  to  give  material  evidence  in  support  of  the  charge. 

Payne  (for  the  prisoner)  contended  that  such  an  application  was 
unprecedented.  What  occurred  in  the  grand  jury  room  could 
not  be  made  the  basis  of  any  motion  in  the  full  court,  nor  could 
the  reasons  which  induced  the  grand  jury  to  ignore  the  bill  be 
inquired  into. 

The  Recorder. — I  cannot  interfere  with  the  decision  of  the 
grand  jury,  nor  inquire  into  the  grounds  on  which  they  have  acted, 
but  I  see  no  objection  to  a  fresh  bill  being  sent  up  to  the  grand 
jury,  before  they  are  discharged,  and  then  all  the  witnesses  may  be 
examined. 

Another  bill  was  accordingly  sent  up,  but  when  the  grand  jury 
came  into  court  to  return  it, 

Payne  objected  to  its  being  received,  on  the  ground  that  it  was 
not  competent  for  the  prosecution  at  the  same  sessions  to  send  a 
second  bill  before  the  grand  jury  on  the  same  facts,  after  they  had 
ignored  the  first.  He  referred  to  R,  v.  Humphrey  (C.  &  M.  601), 
before  Mr.  Justice  Patteson,  on  the  Oxford  circuit ;  in  that  case  the 
grand  jury  threw  out  a  bill  containing  a  charge  of  burglary,  upon 
which  another  bill  was  sent  before  them.  The  foreman  of  the 
grand  jury  came  into  court  to  consult  the  learned  judge  as  to  the 
course  they  should  pursue,  and  he  held  that  a  second  bill  could  not 
be  preferred  upon  the  same  facts  at  that  session  before  the  same 
grand  jury. 

The  Recorder  Rafter  consulting  Wightman,  J.): — The 
learned  judge  is  of  opmion  that  the  same  grand  jury  ought  not  to 
be  called  upon  to  reconsider  the  same  facts  which  have  induced 
them  to  throw  out  a  bill,  on  a  similar  bill  being  presented  to  them. 
I  think,  therefore,  I  ought  not  to  receive  this  presentment,  but 
should  act  on  the  previous  one  which  has  been  recorded ;  I  thought 
at  first  that  there  was  no  obiection  to  a  second  bill  going  up,  but  I 
find  it  is  opposed  to  the  general  practice,  and  there  is  on  prindfJe 
a  very  good  reason  why  it  should  not  be  done,  for  if  two  bills  may 
be  presented,  so  may  three  or  more,  and  the  labours  of  a  grand 
jury  would  be  most  inconveniently  increased;  I  shall  therefore 
request  Mr.  Clark  (the  clerk  of  the  arraigns)  to  let  the  present 
decision  stand  recorded  as  a  rule,  that  the  same  bill  shall  not  be 
sent  a  second  time  before  the  same  grand  jury,  as  it  would  be  only 
calling  upon  them  to  go  through  the  same  facts  on  which  they  had 
already  come  to  a  decision. 
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April  Session,  1850. 

JprillS. 

(Before  Baron  Platt.) 

Beg.  v.  Tiddeman,  Bennett,  and  others. 

TTireatening  to  accuse  of  an  infamous  crime — Indictment, 

On  an  intUctment  for  threatening  to  accuse  of  an  infamous  crime,  vnth 

intent  to  extort  a  certain  security  for  money : 
Held,  not  necessary  to  aver  to  whom  the  security  belonged, 

THE    prisoners    were    charged    upon    the    following    indict- 
ment : — 

Central  Criminal  Court,  1  The  Jurors  for  our  Lady  the  Queen  indietmrat. 
to  wit.  J  upon  their  oath  present,  that  Henry 

Tiddeman,  late  of  the  parish  of  Saint  Giles  in  the  Fields,  in  the 
county  oT  Middlesex,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  labourer,  John  Bennett,  late  of  the  same  place, 
labourer,  William  Landler,  late  of  the  same  place,  labourer,  John 
Jones,  late  of  the  same  place,  labourer,  otherwise  called  John  Joyce, 
and  John  Sullivan,  late  of  the  same  place,  labourer,  on  the  2nd 
day  of  March,  in  the  13th  year  of  the  reign  of  our  Sovereign 
Lady  Victoria,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
witlun  the  jurisdiction  of  >  the  said  court,  feloniously  did  threaten 
one  Samuel  Wyatt  to  accuse  him  the  said  Samuel  Wyatjk  of 
having  committed  the  abominable  crime  of  buggery  with  th^  said 
Henry  Tiddeman,  with  a  view  and  with  the  intent  in  so  doin^ 
then  and  there  and  thereby  to  extort  and  gain  from  the  said  Samuel 
Wyatt  a  certain  valuable  security  for  the  payment  of  money,  to 
wit,  a  security  for  the  payment  of  the  sum  of  fifty  pounds,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

The  second  count  alleged  that  the  prisoners  feloniously  did  accuse 
the  said  Samuel  Wyatt  of  having  committed  the  abominable  crime, 
&C.,  with  the  said  Henry  Tiddeman. 

Third  count, — That  they  feloniously  did  threaten  the  said  Samuel 
Wyatt  to  accuse  him  the  said  Samuel  Wyatt  of  having  attempted 
and  endeavoured  to  commit  the  abominable  crime>  &c.,  with  the 
said  Henry  Tiddeman. 

Fourth  count, — That  they  did  accuse  the  said  Samuel  Wyatt  of 

(a)  Reported  bj  B.  C.  Robinbon,  Esq.,  Barrister-at-Law. 
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Rko.        having  attempted  and  endeavoured   to   comniit  the   abominable 

T   DEMAH    ^^°^®  ^^  buggery  with  the  said  Henry  Tiddeman. 

BENNKTr,'        Fifth  count — That  they  feloniously  did  threaten  the  said  Samuel 

AND  oTHEBB.  Wyatt  to  accuse  him  the  said  Samuel  Wyatt  of  a  certain  in&mous 

7~        crime,  that  is  to  say,  of  having  made  to  the  said  Henry  l^ddeman 

a  certain  solicitation,  whereby  to  move  and  induce  him  the  said 

Threauningto  Henry  Tiddcmau  to  commit  with  said  Samuel  Wyatt  the  abominable 


'«'*^"-     crime,  &c. 


Sixth  count, — That  they  did  accuse  the  said  Samuel  Wyatt  of  a 
certain  infamous  crime,  tnat  is  to  say,  of  having  made  to  the  sud 
Henry  Tiddeman  a  certain  solicitation,  whereby  to  move  and 
induce  him  the  said  Henry  Tiddeman  to  commit  with  the  said 
Samuel  Wyatt  the  abominable  crime,  &c 

Seventh  count. — That  they  did  threaten  the  said  Samuel  Wyatt 
to  accuse  him  the  said  Samuel  Wyatt  of  having  committed  the 
abominable  crime,  &c. 

Eighth  count — That  they  did  accuse  the  said  Samuel  Wyatt  of 
having  committed  the  abominable  crime,  &c. 

Ninth  count. — That  they  did  threaten  the  said  Samuel  Wyatt  to 
accuse  him  the  said  Samuel  Wyatt  of  having  attempted  and 
endeavoured  to  commit  the  abominable  crime,  &c. 

Tenth  count — That  they  did  accuse  the  said  Samuel  Wyatt  of 
having  attempted  and  endeavoured  to  conunit  the  abominable 
crime,  &c. 

Eleventh  count — That  they  did  threaten  one  Samuel  Wyatt  to 
accuse  him  the  said  Samuel  Wyatt  of  having  committed  tlie 
abominable  crime,  &c.,  with  the  said  Henry  Tiddeman,  with  a  view 
and  intent  thereby  to  extort  money  from  the  said  Samuel  Wyatt 
There  were  nine  other  counts,  only  varying  from  the  first  ten 
as  the  eleventh  did  in  alleging  the  intent  to  be  to  extort  money. 
There  was  no  allegation  in  any  count  as  to  whose  property  the 
security  or  the  money  was. 

Parnell,  PVoollett,  and  Prendergast  (for  the  prisoners),  severally 
contended,  in  arrest  of  judgment,  that  the  indictment  was  defec- 
tive for  not  alleging  that  the  security  sought  to  be  obtained  was 
the  property  of  the  prosecutor.  In  R.  v.  Parker  (3  Q.  B.  292), 
which  was  a  charge  of  conspiracy  to  obtain  money  by  false  pre- 
tences, it  was  held  necessary  to  show  to  whom  the  property  belonged. 
So,  in  R,  V.  Norton  (8  C.  &  P.  186),  which  was  a  charge  of 
obtaining  money  by  false  pretences,  a  similar  defect  was  held  fiataL 
Platt,  B. — But  whose  security  should  the  indictment  all^eit 
to  have  been  ?  The  instrument  obtained  was  an  I  O  U,  and  it 
would  be  of  no  value  in  the  hands  of  the  maker. 

Pamelh — But  it  is  alleged  to  be  a  valuable  security,  and  must 
have  been  of  some  value  to  satisfy  the  terms  of  the  charge. 

Bodkin  (with  whom  was  Cooper  for  the  prosecution.*) — It  is  DOt 
necessary  that  the  property  should  be  alleged  to  be  in  any  on& 
The  gist  of  the  charge  is  not  the  obtaining,  but  the  demanding  and 
endeavouring  to  obtain,  by  threats.  It  is  not  necessary  that  any- 
thing at  all  should  have  been  obtained.  It  is  like  a  case  of  breaking 
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into  a  house  in  the  night  time  with  intent  to  steals  where  it  is        Rbo. 
quite  immaterial  whether  anything  is  stolen  or  not.     In  such  a  *'* 

case,  where  the  goods  of  a  particular  person  were  alleged  to  have     btoSkit/ 
been  stolen,  it  was  held  not  necessary  to  prove  that  they  were  his  akd  othbbs. 
goods:  (R.  V.  Clarke^  1  C.  &  K.  421.)  — 

Pamell. — The  same  thing  might  have  been  urged  in  the  case  of        .' 

R.  V.  Parker.     There  it  was  quite  immaterial  whether  anything  Thtaumttg  to 
was  obtained  or  not.     The  conspiracy  was  the  gist  of  the  offence,     r^S!^^ 
and  yet  it  was  held  that  a  conspiracy  to  obtain  goods  by  false  pre- 
tences must  state  whose  property  the  goods  were. 

Platt,  B.,  took  time  to  consider  the  objections,  and  on  the 
next  day  delivered  the  following  judgment: — The  indictment 
chaises  the  prisoners  with  making  certain  threats,  with  intent  to 
extort  from  the  prosecutor  a  valuable  security ;  but  it  does  not 
state  whose  property  that  security  was,  and  the  question  is  whether 
or  not  the  omission  is  fatal  to  its  validity.  The  statute  on  which 
the  indictment  is  framed  is  the  10  &  11  Vict  c  66,  s.  2,  which 
makes  it  an  offence  to  accuse  or  threaten  to  accuse  any  person  of 
the  offence  specified,  with  a  view  or  intent  to  extort  or  gain  from 
such  person  any  property,  money,  or  security.  The  words  of  the  judgment 
statute  are  exceedingly  important,  because  one  of  them,  namelv, 
^'  extort,"  has  a  certain  technical  meaning,  which  is  defined  m 
2  Salk.,  and  when  a  man  is  charged  with  extorsively  taking,  the 
very  import  of  the  word  shows  that  he  is  not  acquiring  possession 
of  his  own.  The  ordinary  form  of  indictment  for  extortion  mav 
be  found  in  Burn's  Justice,  and  the  language  there  shows  that  it  is 
not  at  all  necessary  that  the  thing  extorted  should  be  said  to  be 
the  property  of  any  person.  In  R.  v.  Norton^  the  indictment 
was  neid  bad  for  want  of  such  an  averment ;  but  that  was  an 
indictment  under  another  statute,  which  made  it  necessary  that 
the  party  charged  under  it  should  actually  obtain  the  thing  sought 
to  be  obtained ;  but  that  is  not  so  here,  because,  whether  any thmg 
is  obtained  or  not,  the  crime  is  complete^  and,  therefore,  wnether 
the  property  belongs  to  the  person  threatened  or  not,  is  quite 
immaterial,  the  offence  is  committed  immediately  the  accusation  is 
made,  with  the  evil  intent  stated  in  the  indictment. 

Bodkin  and  Cooper  for  the  prosecution. 

Pamell,  Woolleti,  and  Prendergast  for  the  prisoners. 

Verdict,  GtuUy, 
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July  9,  1850. 

(Before  the  Recorder.) 

Reo.  v.  Bailey  and  others. 

8^-9  Vict  c.  109,  *.  17 — Gaming — False  pretences. 

Upon  a  prosecution  under  the  8^9  Vtct,  c,  109,  s,  17,  for 
money  by  fraudulently  playing  at  a  certain  game: 

Held  that  there  must  he  frauds  unlawful  device^  or  ill  praetiee  during 
the  game,  and  it  is  not  sufficient  that  fraud  was  resorted  to  to  indMee 
the  prosecutor  to  play. 

Quiere,  whether  skittles  is  a  game  within  the  above  statute  f 

Where  several  persons  confederated  and  combined  together  to  play  ai 
skittles  so  that  the  play  of  one  of  them  should  betoken  his  skUl  to  he 
much  less  than  it  really  wasy  in  order  that  the  prosecutor  (a  looker-om) 
might  be  induced  to  play  with  him,  and  thereby  lose  to  him  his  money : 

Heldy  an  indictable  conspiracy, 

THE  defendants  were   arraigned  upon  the   following  indict- 
ment : — 
Central  Criminal  Court,  1  The  jurors  for  our  Ladj  the  Queen, 
to  wit.  /upon  their  oath  present,  that,  hereto- 

fore and  before  the  committing  of  the  offence  hereinafter  in 
this  count  mentioned,  to  wit,  on  the  3rd  day  of  April,  A.D.  1850, 
one  Joseph  Bailey,  being  a  person  of  great  skill  and  dexterity  in 
playing  games  with  skittles,  had  played  and  lost  divers  of  the  sttd 
games  in  the  presence  and  view  as  well  of  one  Thomas  Bland,  as 
of  John  Lawler  and  John  Johnson,  hereinafter  mentioned,  and  the 
said  Joseph  Bailey  then  paid  to  the  said  John  Lawler  and  John 
Johnson  divers  sums  of  money  as  and  for  wagers  staked  by  him 
the  said  Joseph  Bailey,  upon  the  result  of  the  said  games,  and  as 
lost  by  him  through  his  want  of  skill  in  playing  the  said  games. 
Whereas  in  truth  and  in  fact  the  said  games  were  intentionally 
lost  by  him  the  said  Joseph  Bailey,  and  not  from  any  want  of  skill 
on  the  part  of  the  said  Joseph  Bailey;  and  the  said  wagers,  as  and 
for  which  the  said  moneys  were  so  paid  as  aforesaid,  were  pretended 
and  non-existing  wagers,  and  the  said  moneys  were  so  paid  as  afore- 
said for  the  purpose  of  causing  it  to  appear  that  such  supposed 
wagers  had  existence,  which,  in  fact,  they  had  not,  and  for  no 
other  purpose  whatever.     Ajid  the  jurors  aforesaid,  upon  their 

(a)  Reported  bj  B.  C.  RoBixsoK,  Esq.,  B«rmter-«t-Law. 
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oath  aforesaid,  do  farther  present  that  the  said  Joseph  Bailey,  late        Rso. 
of  the  parish  of  Saint  James,    Clerkenwell,  in   the   county   of  *• 

Middlesex,  and  within  the  jurisdiction  of  the  said  Central  Criminal  j^^j,  otbbrs. 

Court,  labourer,  John  Lawler,  late  of  the  same  place,  labourer,  and        

John  Johnson,  late  of  the  same  place,  labourer,  being  evil-disposed        ^^^^' 
persons,   and  intending  to  cheat  and  defraud  the  said  Thomas    g  ^  9  pr^^. 
Bland  of  his  moneys,  afterwards,  to  wit,  on  the  day  and  year  c  109,  #.  17— 
aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  Gaming^Fake 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal     -?'*"'•**'• 
Court,  unlawfully  did  conspire,  combine,  confederate  and  agree 
together  to  deceive  the  said  Thomas  Bland,  and  falsely  to  represent 
and  cause  it  to  appear  to,  and  be  believed  by,  the  said  Thomas 
Bland,  that  the  said  sums  of  money  so  paid  as  aforesaid  were  wagers 
which  had  been  lost  by  the  said  Joseph  Bailey  to  them  the  said 
John  Lawler  and  John  Johnson,  owing  to  the  want  of  skill  of  the 
said  Joseph  Bailey  in  playing  the  said  games  so  played  by  him  as 
aforesaid ;  that  the  said  Joseph   Bailey  was,  in  fact,  an  unskilful 

; layer  at  the  said  games,  and  to  induce  and  persuade  the  said 
?homas  Bland,  upon  the  faith  and  assurance  of  the  said  Joseph 
Bailey  having  lost  the  said  wagers,  from  being  an  unskilful  player 
at  the  said  games,  to  wager  with  the  said  Joseph  Bailey,  upon  the 
issue  of  divers  other  of  the  said  games  then  and  there  to  be  played 
by  the  said  Joseph  Bailey,  divers  sums  of  money,  to  be  paid  by 
the  said  Joseph  Bailey  to  the  said  Thomas  Bland,  in  the  event  of 
the  said  Joseph  Bailey  losing  the  said  last-mentioned  games ;  and 
to  be  paid  by  the  said  Thomas  Bland  to  the  said  Joseph  Bailey,  in  l^^**"*"**- 
the  event  of  the  said  Joseph  Bailey  winning  the  said  games,  that 
he  the  said  Joseph  Bailey,  being  a  person  well  skilled  as  aforesaid, 
should  win  the  said  games  so  to  be  played  as  aforesaid,  and  there- 
upon fraudulently,  wrongfully,  deceitfully,  and  injuriously  to 
induce,  persuade  and  compel  the  said  Thomas  Bland  to  pay  divers 
of  his  moneys  to  the  said  Joseph  Bailey,  as  and  for  wagers  fairly 
lost  upon  the  said  games  so  to  be  played  as  aforesaid,  and  to  cheat 
and  defraud  the  said  Thomas  Bland  of  the  same ;  and,  further, 
that  they  the  said  Joseph  Bailey,  John  Lawler,  and  John  Johnson 
should  mutually  aid  and  assist  one  another  in  carrying  out  and 
perfecting  the  said  conspiracy,  combination,  confederacy  and  agree- 
ment. And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  Joseph  Bailey,  John  Lawler,  and 
John  Johnson,  in  pursuance  and  in  prosecution  of  the  said  con- 
spiracy, combination,  confederacy  and  agreement,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  did 
induce  and  persuade  the  said  Thomas  Bland,  upon  the  faith  of  the 
said  Joseph  Bailey  having  lost  the  said  wagers  from  being  an  un- 
skilful player,  to  play  at  the  said  games  with  the  said  Joseph  Bailey; 
and  the  said  Thomas  Bland  did  then  wager  with  the  said  Joseph 
Bailey  divers  sums  of  money,  to  be  paid  by  the  said  Joseph  Bailey 
to  the  said  Thomas  Bland,  in  the  event  of  the  said  Joseph  Bailey 
losing  certain  games  at  skittles,  then  agreed  to  be  played  by  the 
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said  Joseph  Bailey,  and  to  be  paid  by  the  said  Thomas  Bland  to 
the  said  Joseph  jBailej,  in  the  event  of  the  said  Joseph  Bailey 
winning  the  said  games ;  and  the  said  Joseph  Bailey,  in  conceit 
and  fraudulent  collusion  with  the  said  Jonn  Lawler  and  John 
Johnson,  did  then  and  there  play  and  win  the  said  games  so  agreed 
to  be  played  as  last  aforesaid.  And  the  jurors  aforesud,  upoo 
their  oath  aforesidd,  do  further  present  that  the  said  Joseph  Bailey, 
John  Lawler,  and  John  Johnson,  in  pursuance  and  in  further 
prosecution  of  the  said  conspiracy,  combination^  confederacy  and 
agreement  did  thereupon  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  fraudulently,  wrongfully,  deceitfuUy  and  injuriously 
induce,  persuade  and  compel  the  stud  Thomas  Bland  to  bring  to 
the  said  J  oseph  Bailey  divers  of  the  moneys  of  the  sud  Thomas 
Bland,  to  wit,  to  the  amount  of  70^  and  upwards,  as  and  for  waeen 
fairly  lost  by  him  the  said  Thomas  Bland  to  the  said  Joseph  Bauey, 
upon  the  event  of  the  said  last-mentioned  games,  which  said  la^ 
mentioned  moneys  they,  the  said  Joseph  Bailey,  John  liawler,  and 
John  Johnson,  in  furtherance  and  in  pursuance  of  the  said  con- 
spiracy, combination,  confederacy  and  agreement,  did  then  and 
there  convert  to  their  own  use,  ends  and  purposes,  and  wrongfiillT, 
fraudulently  and  injuriously  did  cheat  and  defraud  the  said 
Thomas  Bland  of  the  same,  to  the  great  injury  and  deception  of 
the  said  Thomas  Bland,  to  the  evil  and  pernicious  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  and 
Lady  the  Queen,  her  crown  and  dignity. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  afine- 
said,  do  further  present,  that  the  said  Joseph  B^ey,  John  Lairier, 
and  John  Johnson,  being  evil  disposed  persons,  and  intending  and 
wickedly  devising  to  cheat  and  de&aud  the  said  Thomas  Bland  of 
his  moneys,  afterwards,  to  wit,  on  the  same  day  and  in  the  year 
aforesaid,  with  force  and  arms,  at  the  parish  aforcsidd,  in  the  countj 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Ciinuoal 
Court,  unlawfully  and  wickedly  did  conspire,  combine,  confederate 
and  agree  together,  that  the  said  Joseph  Bailey  should  play  diven 

fames  at  skittles  in  the  view  and  presence  of  the  said  Th(»iiaB 
(land ;  that  the  said  Joseph  Bailey,  intentionally,  and  irom  no  want 
of  skill  in  playing  the  ssdd  games,  should  lose  the  said  sames,  and 
should  play  the  same  in  a  manner  indicating  want  of  skill  in  playing 
the  same,  that  thereupon  the  said  Josepn  Bailey  should  pay  to 
them  the  said  John  Lawler  and  John  Johnson,  and  that  they  should 
receive  from  the  said  Joseph  Bailey,  divers  sums  of  money  as  and 
for  certain  wagers  by  them  the  said  Joseph  Bailey,  John  Lawler, 
and  John  Johnson  falsely  to  be  pretendea  to  have  been  depending 
upon  the  result  of  the  said  games,  and  to  have  been  fairly  lost  by 
the  sidd  Joseph  B^ey  to  the  said  John  Lawler  and  John  Johnson; 
that  by  the  several  means  in  this  count  aforesaid,  they,  the  said 
Joseph  Bailey,  John  Lawler  and  John  Johnson,  should  deoeife 
the  said  Thomas  Bland,  and  should  falsely  represent  and  cause  it  to 
appear  to,  and  be  believed  by,  the  said  Thomas  Bland,  that  the  said 
sums  of  money  so  to  be  paid  as  aforesaid  were  wagers  which  had 
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been  lost  by  the  said  Joseph  Bailey  to  them  the  said  John  Lawler        Bbo. 
and  John  J  ohnson  owing  to  the  want  of  skill  of  the  said  Joseph  •• 

Bailey  in  playing  such  games^  and  from  no  other  cause  whatsoever^  ^i^  others. 

and  that  tne  said  Joseph  Bailey,  who  was  in  fact  a  very  skilful  and        

dexterous  player  at  such  games^  then  was  a  very  unskilful  player        ^^^^- 

thereat,  and  thereupon  fraudulently  and  deceitfully  to  induce  and    3^9  viet 

persuade  the  said  Thomas  Bland,  upon  the  faith  and  assurance  of  c  109, «.  17— 

the  said  Joseph  Bailey  having  lost  such  wa^cers,  from  beinc:  an  Gamh^Fake 

unskilful  player  at  such  games,  and  from  no  other  cause,  to  wager 

with  the  said  Joseph  Bailey  as  an  unskilful  player  at  such  games, 

upon  the  issue  of  divers  other  games  at  skittles  then  and  there  to 

be  played  by  the  said  Joseph  Bailey,  divers  sums  of  money  to  be 

paid  by  the  said  Joseph  Bailey  to  the  said  T  homas  Bland,  in  the  event 

of  the  said  Joseph  Bailey  losmg  such  last-mentioned  games,  and  to  be 

paid  by  the  said  Thomas  Bland  to  the  said  Joseph  Bailey  in  the  event 

of  the  said  Joseph  Bailey  losing  such  games :  that  he,  the  said  Joseph 

Bailey,  being  in  fact  a  person  well  skilled  in  playing  such  games, 

should  win  such  games  so  to  be  played  as  aforesaid ;  that  thereupon 

they  the  said  Joseph  Bailey,  John  Lawler,  and  John  Johnson 

should  fraudulently,  wrongfully,  deceitfully  and  injuriously  induce,  ^°^*^*™®°*- 

persuade  and  compel  the  said  Thomas  Bland  to  pay  divers  of  his 

moneys  to  the  said  Joseph  Bailey  as  and  for  wagers  fairly  lost  upon 

such  games  so  to  be  played  as  aforesaid,  and  to  cheat  and  defraud 

the  said  Thomas  Bland  of  his  said  moneys.     And  further,  that 

they  the   said  Joseph  Bailey,  John  Lawler,  and  John  Johnson, 

should  mutually  aid   and  assist    one  another  in   carrying    out, 

perfecting  and  accomplishing  the  said  conspiracy,  combination, 

confederacy  and  agreement,  to  the  great  injury  and  deception  of 

the  said  Thomas  Bland,  to  the  evil  and  pernicious  example  of  all 

others  in  the  like  case  offending,  and  against  the  peace  of  our  said 

Lady  the  Queen,  her  crown,  and  dignity. 

Third  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Third  count 
do  further  present  that  the  said  Joseph  Bailey,  John  Lawler,  and 
John  Johnson  being  evil-disposed  persons,  and  wickedly  devising 
and  intending  to  cheat  and  defraud  the  said  Thomas  Bland,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  with  force  and  arms 
at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully  and 
wickedly  did  conspire,  combine,  confederate  and  agree  together, 
and  with  divers  other  evil-disposed  persons,  whose  names  to  the 
Jurors  aforesud  are  as  yet  unknown,  by  divers  false  pretences,  and 
by  divers  unlawful,  subtle,  fraudulent,  indirect  and  deceitful  means, 
ways,  contrivances,  stratagems  and  devices,  to  obtain  and  acquire 
to  themselves,  of  and  from  the  said  Thomas  Bland,  divers  of  the 
moneys  of  the  said  Thomas  Bland,  to  wit,  to  the  amount  of  100/., 
and  to  cheat  and  defraud  him  of  the  same,  to  the  great  injury  and 
deception  of  the  said  Thomas  Bland,  to  the  evil  and  pernicious 
example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Fourth  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore«  Foorth  coont. 
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said,  do  further  present  that  the  said  Joseph  Bailey^  John  Iiawler, 
and  John  Johnson,  being  evil-disposed  persons,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  with  force  and  arms  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the 

said  Central  Criminal  Court,  unlawfully  and  wickedly  did  conspire, 

8^9  Viet  combine,  confederate  and  agree  together,  and  with  divers  other 
e.  109,  #.  17—  evil-disposed  persons,  whose  names  to  the  jurors  aforesaid  are  as  yet 
^^'^^ll^^l^^  unknown^  by  divers  unlawful,  subtle,  fraudulent,  indirect  and 
deceitful  ways,  means,  contrivances,  stratagems  and  devices  to 
prejudice,  injure  and  impoverish  the  said  Thomas  Bland;  to  the 
great  injuij  of  the  said  Thomas  Bland,  to  the  evil  and  pemicioos 
example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Fifth  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  heretofore  and  before  the  committing  of 
the  offence  hereinafter  in  this  count  mentioned,  to  wit,  on  the  said 
30th  day  of  April,  a.  d.,  1850,  the  said  Joseph  Bailey,  in  the  pre- 
sence and  view,  as  well  of  the  said  Thomas  Bland  as  of  the  said 
John  Lawler  and  John  Johnson,  had  played  and  lost  divers  games 
with  skittles,  and  had  thereupon  paid  to  the  said  John  Lawler  and 
John  Johnson,  and  the  said  John  Lawler  and  John  Johnson  then 
received  from  the  said  Joseph  Bailey,  divers  sums  of  money  as  and 
for  wagers  staked  by  the  said  Joseph  Bailey  upon  the  issue  of  the 
said  last-mentioned  games,  and  by  him  lost  to  the  said  John  Lawler 
and  John  Johnson.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  thereupon,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  the 
said  Joseph  Bailey,  John  Lawler,  and  John  Johnson  requested 
the  said  Thomas  Bland  to  wager  with  the  said  Joseph  Bailey,  aod 
the  said  Thomas  Bland  did  upon  such  request  wager  with  the  said 
Joseph  Bailey  a  certain  sum  of  money,  to  wit,  the  sum  of  5L  to  be 
paid  oy  the  said  Thomas  Bland  to  the  said  Joseph  Bailey,  in  the 
event  of  the  said  Joseph  Bailey  winning  a  certain  other  game  then 
agreed  by  the  said  Joseph  Bailey  to  be  played  with  skittles,  and 
to  be  paid  by  the  said  Joseph  Bailey  to  the  said  Thomas  Bland  in 
the  event  of  the  said  Joseph  Bailey  losing  the  siud  last-mentioned 
game.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present  that  the  said  Joseph  Bailey  thereupon  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  did  play  the  said  last-mentioned  game  of  skittles 
with  a  skill  and  dexterity  far  exceeding  the  skill  and  dexterity 
with  which  he  had  played  the  said  games  so  lost  by  him  as  sfore- 
said,  and  then  and  there  won  the  said  game  upon  which  the  said 
wager  between  the  said  Joseph  B^ey  and  Thomas  Bland  was  de- 
pending as  aforesaid.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Joseph  Bailey  did  there- 
upon then  and  there  demand  of  and  from  the  said  Thomas  Bland 
the  said  last-mentioned  wager*     And  the  jurors  aforesaid  upon 
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^eir  oath  aforesaid,  do  further  present  that  the  said  Joseph  Bailey,        Reo. 
John  Lawler,  and  John  Johnson,  heing  evil-disposed  persons  and  •• 

intending  to  cheat  and  defraud  the  said  Thomas  Bland    of  his  and^^km. 

moneys,  and  falsely  to  make  it  to  appear  to  the  said  Thomas  Bland        

that  the  said  wager  had  been  fairly  lost  by  the  said  Thomas  Bland,  ^®^^- 
when  in  truth  and  in  fact  the  same  had  not  been  fairly  lost  nor  g  fTvict 
was  the  same  justly  payable  by  the  said  Thomas  Bland  there-  c.  109,  *.  17— 
upon,  then  and  there,  to  wit,  on  the  day  and  year  aforesaid,  at  the  G'awwv— ^«^ 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  P''^*^'*^- 
of  the  said  Central  Criminal  Court,  unlawfully,  knowingly  and 
designedly  did  falsely  pretend  to  the  said  Thomas  Bland  that  the 
said  games  so  played  and  lost  by  the  said  Joseph  Bailey  as  afore- 
said, had  not  been  intentionally  lost  by  the  said  Joseph  Bailey, 
and  that  those  games  had  been  played  by  the  said  Joseph  Bailey 
to  the  best  of  the  ability  of  the  said  Joseph  Bailey,  that  the  dif- 
ference in  skill  with  which  those  games  and  the  said  game  upon 
which  the  said  Thomas  Bland  so  wagered  as  aforesaid  had  been 
played  was  accidental,  and  not  from  any  want  of  exertion  on  the 
part  of  the  said  Joseph  Bailey  in  playing  the  said  games  so  lost  by 
aim  as  aforesaid,  and  that  the  said  sums  of  money  so  paid  by  the 
said  Joseph  Bailey  as  aforesaid  were  so  paid,  as  aforesaid,  for  and 
in  respect  of  wagers  really  and  in  fact  laid  and  made  with  the 
said  J  ohn  Lawler  and  John  Johnson,  by  means  of  which  said  false 
pretences  the  said  Joseph  Bailey,  John  Lawler,  and  J  ohn  Johnson, 
did  then  and  there  unlawfully,  knowingly  and  designedly,  fraudu- 
lently obtain  of  and  from  the  said  Thomas  Bland  one  bank  note  for 
the  payment  and  of  the  value  of  five  pounds,  one  piece  of  the  "  *^  "•"  * 
current  gold  coin  of  this  realm,  called  a  sovereign,  two  pieces  of 
the  current  gold  coin  of  this  realm,  called  half-sovereigns,  four 
pieces  of  the  current  silver  coin  of  this  realm,  called  crowns,  four 
pieces  of  the  current  silver  coin  of  this  realm,  called  half-crowns, 
ten  pieces  of  the  current  silver  coin  of  this  realm,  called  shillings, 
twenty  pieces  of  the  current  silver  coin  of  this  realm,  called  six- 
pences, fifteen  pieces  of  the  current  silver  coin  of  this  realm,  called 
groats,  thirty*six  pieces  of  the  current  copper  coin  of  this  realm, 
called  pence,  and  twenty-four  pieces  of  the  current  copper  coin  of 
this  realm,  called  halfpence,  and  divers,  to  wit,  500  other  pieces  of 
the  current  coin  of  this  realm,  amounting  in  value  to  a  large  sum, 
to  wit,  to  the  sum  of  5/.,  the  denomination  whereof  respectively  is 
to  the  jurors  aforesaid  unknown,  of  the  moneys  and  property  of  the 
said  Thomas  Bland^  with  intent  to  cheat  and  defraud  him  thereof, 
whereas,  in  truth  and  in  fact,  the  said  games  so  played  and  lost  by  the 
said  Joseph  Bailey,  as  in  this  count  aforesaid,  had  been  intentionally 
lost  by  him ;  and  whereas,  in  truth  and  in  fact,  the  said  games  had  not, 
nor  had  any  of  them,  been  played  to  the  best  of  the  ability  of  the 
said  Joseph  Bailey,  and  whereas,  in  truth  and  in  fact,  the  difierence 
in  skill  with  which  those  games  and  the  said  game  upon  which  the 
said  Thomas  Bland  so  wagered,  as  in  this  count  aforesaid,  had  been 
played,  was  not  accidental,  but  from  want  of  exertion  and  by 
design  on  the  part  of  the  said  Joseph  Bailey  in  playing  the  said 
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games  so  lost  by  him,  as  in  this  count  aforesaid ;  and  whereas,  in  troth 
and  in  fact,  the  said  sums  of  money  so  paid  by  the  said  Joseph 
Bailey,  as  in  this  count  aforesaid,  were  not  paid  for  and  in  respe^ 
of  wagers  really  and  in  fact  Idd  and  made  with  the  said  tlohn 

Lawler  and  John  Johnson;  and  whereas,  in  truth  and  in  hdj  the 

s  ^  9  Viet,  ^^  games  so  played  and  lost  by  the  said  Joseph  Bailey  as  afore- 
c  109,  #.  17—  said  were  designedly  played  by  the  said  Joseph  Bailey  with  pre- 
^'^JJ^^j-^*^  tended  want  of  skill,  in  collusion  with  the  said  John  Lawler  and 
John  Johnson,  for  the  purpose  of  deceiving  the  said  Thomas  Bland, 
and  inducing  him  to  lay  and  make  the  said  wager  with  the  said 
Joseph  Buley  as  an  unskilful  player  at  the  said  games,  when,  m 
truth  and  in  fact,  he  was  a  very  skilful  and  dexterous  player 
thereat,  and  for  no  other  purpose  whatsoever,  as  they  the  said 
John  Lawler  and  John  Johnson  then  and  there  well  knew.  And 
whereas,  in  truth  and  in  fact,  the  said  sums  of  money  were  paid  as 
aforesaid,  as  and  for  wagers  as  aforesaid,  for  the  purpose  of  cheating, 
deceiving  and  defrauding  the  said  Thomas  Bland,  and  for  no  other 
purpose  whatsoever,  against  the  form  of  the  statute  in  such  caae 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

It  appeared  in  evidence  that  the  prosecutor  met  the  prisoners  at 
a  pubhc-house,  when  the  latter  commenced  playing  at  skittles,  &c 
The  defendant  Bailey  appeared  to  be  very  drunk,  and  played  so 
badly  that  he  lost  every  game.  The  other  defendants  then  pe^ 
suaded  the  prosecutor  to  play  against  Bailey,  and  stake  large  sums 
upon  the  game,  for  that  he  was  sure  to  win  everythinfi^  he  played 
for.  The  prosecutor  accordingly  did  play  with  Bailey  severd 
games  for  large  sums,  every  one  of  which  he  lost.  As  soon  as  the 
defendants  had  got  possession  of  all  the  prosecutor's  money,  they 
made  some  excuse  for  leaving  the  skittle  ground  and  ran  away. 

Parry  and  Pamell  (for  the  defendants),  submitted  that  the  5th 
count  could  not  be  sustained.  It  was  drawn  under  the  statute 
8  &  9  Vict.  c.  109,  s.  17,  which  was  in  these  words : — **  Every  person 
who  shall  by  any  fraud  or  unlawful  device,  or  ill  practice  in  juaying 
at  or  with  cards,  dice,  tables,  or  other  game,  or  in  bearing  a  part 
in  the  stakes,  wagers  or  adventures,  or  in  betting  on  the  sides  or 
hands  of  them  that  do  play,  or  on  wagering  on  the  event  of  any 
game,  sport,  pastime  or  exercise,  win  from  any  other  person  to 
nimself,  or  any  other,  or  others,  any  sum  of  money  or  valuable 
thing,  shall  be  deemed  guilty  of  obtaining  such  money  or  valuable 
thing  from  such  other  person  by  a  false  pretence,  with  intent 
to  cheat  or  defraud  such  person  of  the  same."  The  first  question 
would  be,  whether  skittles  was  a  game  within  the  statutes.  The 
indictment  was  drawn  with  reference  to  the  first  part  of  the 
section,  which  referred  to  cards,  dice,  tables  or  other  games;  and, 
in  construing  the  meaning  of  the  words  other  games,  the  doctrine 
as  to  things  pusdem  generis  must  be  applied,  and  it  was  clear  that 
skittles  could  not  be  said  to  be  eftisdem  generis  with  cards,  dio^ 
tables,  &C.  These  were  all  games  of  chance,  and  ^'  other  gamei* 
were  probably  intended  to  be  confined  to  games  of  chance;  for,  in 
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the  latter  portion  of  the  same  section,  we  find  game,  sports,  pastime,        Rso- 
or  exercise,  within  one  or  the  other  of  which  terms  skittles  would      bailrt 
seem  much  more  reasonably  included.     2ndl7.  There  was  no  such  and  others. 

fraud  shown  either  in  the  indictment  or  by  the  evidence,  as  would        

bring  the  case  within  the  5th  section.     There  must  be  fraud  in        [^' 
the  act  of  playing,  which  it  was  not  suggested  was  the  case  here,    s  ^  9  Vkt. 
If  thsre  was  any  fraud  at  all,  it  was  before  the  actual  play  com-  «•  109,  *.  17— 
menced ;  it  was  in  concealing  the  fact  that  Bailey  possessed  the  ^^""^^^'^ 
skill  he  really  had.     But  for  what  passed  previously,  it  could  not 
be  said  that  there  was  anything  unfair  in  the  game,  for  Bailey  won 
by  skill,  and  not  by  any  trick  or  artifice  whatever.     The  statute 
merely  referred  to  cases  where  marked  cards  or  false  dice  were 
used,  or  where  cards  or  dice  were  changed  during  the  progress  of 
the  game.     That  would  be  cheating  at  the  game  itself. 

The  Recobdeb. — But  what  do  you  say  to  the  counts  for 
conspiracy? 

Parry  submitted  that,  upon  the  evidence,  they  could  not  be  sup- 
ported. At  the  very  utmost,  it  was  a  struggle  between  the  prose- 
cutor and  the  defendants  which  party  should  take  advantage  of  the 
other.  It  was  clearly  in  the  contemplation  of  the  prosecutor  to 
make  a  profit  of  the  inebriety  of  Bailey,  whom  he  looked  upon  as 
an  easy  victim. 

Clarkson  and  Robinson  (for  the  prosecution.) — The  5th  count 
is  supported  by  the  facts  proved.  The  extra  skill  with  which  the 
game  was  played  was  a  fraud  on  the  part  of  the  player,  if  he  had 
before  led  the  prosecutor  to  believe  that  he  played  indifferently. 
The  act  uses  the  word  unlawful  device,  and  surely  the  playing 
the  game  was  part  of  the  unlawful  device  by  which  the  prosecutor's 
money  was  obtained.  At  all  events,  the  counts  for  conspiracy  are 
made  out.  It  may  be  that  if  one  man  alone^  has  resorted  to  this 
species  of  deception,  it  might  not  have  been  an  indictable  offence ; 
but  it  is  very  different  wnere  two  or  more  combine  and  support 
each  other  in  the  misrepresentation. 

The  Recorder. — I  do  not  think  that  the  5th  count  can  be 
sustained.  The  act,  being  a  penal  one,  must  be  strictly  construed, 
and  I  think  that  the  fraud  reaed  on  must  be  a  fraud  put  in  practice 
daring  the  game  itself.  Here  it  was  not  so:  the  fraud  appears  to  con- 
sist in  the  previous  misrepresentation  of  Btdley's  skill.  But  I  am 
clearly  of  opinion  that  the  counts  for  conspiracy  are  made  out  if 
the  jury  believe  the  witnesses.  In  many  cases  in  which  an  attempt 
is  nmde  by  one  man  to  overreach  another,  the  law  does  not  inter- 
fere. Wnere  it  is  a  mere  struggle  between  mind  and  mind,  caution 
and  wariness,  if  fairly  exercised,  may  often  be  held  sufficient  to  obviate 
the  effects  of  cunning  and  duplicity.  But  when  several  combine 
for  the  purpose  of  aiding  and  assisting  each  other  in  outwitting  a 
single  individual,  there  the  parties  stand  on  very  different  terms, 
and  that  which  ordinary  prudence  might  otherwise  prevent,  be- 
comes oftentimes  a  dangerous  and  powerful  conspiracy,  difficult  to 
be  detected,  and  most  disastrous  in  it^  consequences.  If  the  jury 
believe  that  the  three  defendants  did  conspire  together  that  Bailey 

VOL.  IV.  E  E 


398  CRIMINAL  LAW  CASES. 


Reo.  should  play  badly,  in  order  that  the  prosecutor  might  be  induced 

••  to  play  with  him,  and  that  then,  when  he  did  play,  Bailey  should 

AK^^J^  use  the  skill  he  possessed,  and  which  he  had  purposely  concealed 

'  in  order  to  get  into  their  possession  the  prosecutor  s  money,  then  1 

1850.       think  they  must  find  them  guilty  of  conspu^cy. 

— ^  Gtiilty  of  conspirac!/. 

e.  109,  *.  17—       Clarksan  and  Robinson  for  the  prosecution. 
Ckmmg^Fabe      Parry  and  Pamell  for  the  prisoners. 
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July  Session,  1850. 

July  10. 

(Before  Patteson,  J.,  and  Talpourd,  J.) 

Reg.  V,  O'BBiEN.(a) 

Burglary — Entry — Intent, 

On  an  indictment  for  burglary ,  where  any  part  of  the  person  cf  fk 
prisoner  is  within  the  dweUing-hause^  no  nuUter  with  what  immtdmtf 
intenty  there  is  a  sufficient  entry  to  constitute  the  offence^  and  tker^srt, 
where  the  hand  was  proved  to  have  been  inside  the  house^  it  was  ktU 
immaterial  whether  it  was  therefor  the  purpose  of  lifting  upawindsm, 
or  of  abstracting  property.  But  where  no  part  of  the  prtnnei^s  bsi$ 
is  inside  the  premises^  but  he  introduces  an  instrument  within  it  for  ^ 
mere  purpose  of  effecting  an  entry,  and  not  with  any  other  cbjed, 
semble,  the  entry  is  not  complete. 

THE  prisoner  was  indicted  for  burglary.  Evidence  was  gim 
that  the  prisoner  had  lifted  up  the  sash  of  a  window,  tfd 
that  for  the  purpose  of  doing  so  his  hand  was  within  the  room  of 
the  dwelling-house:  there  was  no  further  proof  of  entry. 

O'Brien  (for  the  prisoner)  contended  that  if  the  haM  was  then 
for  the  mere  purpose  of  opening  the  sash,  that  there  was  no 
sufficient  entry  proved. 

Talfourd,  J. — We  have  been  looking  into  the  authoritie8»aal 
it  seems  sufficient  if  the  hand,  or  any  part  of  the  person,  is  widuB 
the  house  for  any  purpose. 

Patteson,  J. —  miere  an  instrument  is  used,  the  law  a^em 
to  be  different ;  there  the  instrument  must  be  within  the  piemisei^ 
not  only  for  the  purpose  of  making  an  entry,  but  also  for  tbe 
purpose  of  effecting  the  contemplated  felony,  as  where  a  hookiB 

(a)  Reported  bj  B.  C.  RoBurBON,  Esq.,  Barrister-ai-Law. 
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introduced  for  the  purpose  of  taking  away  goods,  or  a  pistol  put  in  Boo. 

for  the  purpose  of  Killing  the  inmates  of  the  house,  there  the  entry  o'Bruoc 

is  sufficient ;  but  if  the  instrument  is  merely  used  for  the  purpose  of       

making  an  entry,  then  the  proof  of  the  entry  fails.     We  think  isso. 

there  is  sufficient  evidence  here,  and  the  case  must  go  to  the  jury.  swykaii 

Not  guilty.  Evident, 

CfBrien  for  the  prisoner. 
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July  Session,  1850. 

July  12. 

(Before  Baron  Alderson.) 

Reg.  r.  DoNOVAN.(a) 

Attempt  to  murder — Intent 

Where  a  woman  jumpi  out  of  a  wmdow  for  the  purpose  of  avoiding  thf 
violence  of  her  huAandy  and  sustains  dangerous  bodily  injury  : 

Heldy  that  the  husband  cannot  be  convicted  of  an  attempt  to  murder ^  unless 
he  intended  by  his  conduct  to  make  her  jump  out  of  the  window, 

THE  prisoner  was  indicted  for  causing  a  bodily  injury,  dangerous 
to  the  life  of  Ann  Donovan,  by  then  and  there  feloniously 
casting,  throwing  and  forcing  with  both  his  hands  the  said  Ann 
Donovan  upon  tne  front  part  of  her  head,  from  and  out  of  a  certain 
window,  there,  down,  upon,  and  against  the  ground,  with  intent  to 
kill  and  murder  the  said  Ann  Donovan. 

There  were  other  counts  in  the  indictment. 

The  prosecutrix,  being  examined,  stated,  that  she  fell  out  of  the 
window  accidentally ;  that  the  prisoner  beat  her  with  his  fists,  and 
was  about  to  inffict  other  injuries  upon  her,  when  she  went  to  the 
window  to  call  for  assistance  and  fell  out  of  it  on  to  the  ground. 

Bodkin,  in  opening  the  case  for  the  prosecution,  had  said  that  the 
evidence  would  no  doubt  be  confiictmg  as  to  whether  the  woman 
was  thrown  out  or  jumped  out  of  the  window,  but  that  was  imma- 
terial, for  if  the  pnsoner  by  his  violence  compelled  her  to  throw 
herself  out,  they  must  find  him  guiltv  on  the  first  count. 

Aldebson,  B. — I  do  not  thmk  it  will  be  sufficient  to  prove 
that  she  jumped  from  the  window  to  escape  from  his  violence. 

(a)  Reported  bj  B.  C.  Robinson,  Esq ,  Barrister- at-Law. 

£  £  2 
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Bbo.        You  must  go  further  than  that^  and  satisfy  the  jnrj  that  he  mtended 
-^  ^'         at  the  time  to  make  her  jump  out. 
90VAV.         rpj^^  ^^^^  ^^  j^^^  ^  ^^^  jury,  who  found  the  prisoner 

1850.  GuHtif. 


A 


Bodkin  for  the  prosecution. 


CENTRAL  CRIMINAL  COURT. 
August  Session,  1850. 

Atiguii  23. 

(Before  Babon  Platt.) 

Reg.  v.  RooK.(a) 

Murder— AssatiU—1  Will  A  ^  1  Vict.  c.  85,  *.  11. 

On  an  indictment/or  murder^  evidence  was  given  of  Umg-contimted  riokmt 
and  ill'ireatment  of  the  deceased  by  the  prisoner^  but  the  evidence  of  At 
surgeon  went  to  prove  that  the  cause  of  death  was  inflammatiom  if  At 
lungSf  and  that  it  was  quite  unconnected  with  the  prisonew^s  etmducL 

Heldy  that  the  prisoner  might  be  convicted  of  a  common  asuiuU, 

THE  prisoner  was  indicted  for  the  wilful  murder  of  Elizabetl 
Wallis.  In  the  eighteenth  count  the  death  was  laid  to  he  by 
beating.  The  evidence  showed  that,  for  a  considerable  time,  ud 
nearly  up  to  the  period  of  the  death,  the  prisoner,  who  was  tk 
mother  of  the  deceased,  had  treated  her  with  great  violence  and 
brutality,  but,  on  the  surgeon  being  examined,  he  gave  it  as  hii 
opinion  that  the  cause  of  death  was  inflammation  of  the  lungs,  vA 
that  he  saw  no  bruises  or  marks  upon  the  body  which,  in  his  ju<^- 
ment,  could  have  in  any  way  contributed  to  a  fatal  result. 

Parry  (for  the  prisoner),  submitted  there  was  no  evidence  to 
go  to  the  jury.  It  was  negatived  that  what  had  been  proTcd 
against  the  prisoner  had  in  any  way  contributed  to  the  deaui,  and 
he  must,  therefore,  be  acquitted. 

Clarkson  (for  the  prosecution),  contended  that,  at  all  events,  tk 
jury  might  convict  of  an  assault.  The  indictment  deariy  pointed 
to  violence  as  the  cause  of  death,  and  it  was  to  that  that  we  en- 
dence  was  directed.  It  therefore  contained  the  veir  charge  cl 
assault  upon  which  the  jury  might  be  directed  to  convict. 

Parry  observed  that  this  very  question  was  now  awaiting  the 
decision  of  the  judges  of  the  Court  of  Criminal  Appeal,  in  the  case 

(a)  Reported  bj  B.  C  Bobthson,  Esq.,  Barrister-tt-Law. 
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of  Beg.  V.  Bird  and  Wifey  who  were  tried  on  the  Western  Circuit,  at  Rko.  v.  Rook. 
the  last  Spring  Assizes,  before  Mr.  Justice  Talfourd.   On  the  indict-       TTTI 

ment  against  them  for  murder,  that  learned  judge  held  that  they        .* 

could  not  be  convicted  of  an  assault  under  circumstances  not  dissi-  AMmmtt— 
milar  from  the  present.  A  separate  indictment  was  afterwards  ^  ^^^  ®^' 
preferred  against  them  for  an  assault,  and  they  pleaded  autrefois 
acqtdtj  and  the  question  was  therefore  raised,  whether  they  could 
have  been  convicted  of  an  assault  on  the  former  indictment.  In 
B.  V.  Crumpton  (C.  &  M.  597),  Patteson,  J,  said :  "  To  convict  a 
person  of  an  assault  under  the  1  Vict,  c  85,  s.  11,  it  must  be  an 
assault  which  is  the  subject-matter  of  the  charge,  and  which  is 
embodied  in  the  felony  charged,  and  which,  but  for  circumstances, 
would  be  felony.  I  think  that  no  assault  is  included  in  a  charge  of 
manslaughter  which  does  not  conduce  to  the  death  of  the  deceased, 
although  the  death  itself  be  not  manslaughter.  Here  the  surgeon 
disconnects  the  assault  from  the  death,  and  therefore  I  think  that 
the  prisoner  is  entitled  to  be  acquitted  altogether."  So  in  iZ.  v. 
Connor  (2  C.  &  £L  518),  on  the  Northern  Circuit,  Mr.  Seijt. 
Murphy,  after  consulting  Pollock,  C.B.,  held  that  a  prisoner  under 
similar  circumstances,  could  not  be  convicted  of  an  assault. 

Platt,  B. — I  am  quite  clearly  of  opinion  that  the  prisoner  may 
be  convicted  of  an  assault.  It  is  true  that  the  assault  must  not  be 
entirely  independent  of  the  specific  offence  charged,  but  here  it  is 
part  of  that  offence.  The  pnsoner  is  charged  with  causing  death 
by  beating.  The  beating  is  proved  to  have  occurred  up  to  a  very 
short  period  of  the  deam,  and  athough  it  is  shown  now  that  sucn 
treatment  was  not  the  actual  cause  of  death,  surely  it  cannot  be 
said  that  the  blows  did  not  form  part  of  the  original  charge.  It 
seems  predsely  the  sort  of  case  that  the  statute  was  intended  to 
meet,  and  I  shall  direct  the  jury,  therefore,  that  if  they  believe  the 
witnesses,  they  may  find  the  prisoner  guilty  of  an  assaults 

Verdict,  GuiUjf  of  assaults 

Clarhson  for  the  prosecution. 

Parry  for  the  prisoner. 
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September  Session,  1850. 

September  18. 

(Before  Mr.  Justice  Williams.) 

Reg.  t7.  Braynell  and  WREN.(a) 

7  4*  8  Geo.  4,  c.  29,  s.  8 — ThrecUening  to  accuse  of  an  mfanunu 

Evidence — Admissibility  of  depositions. 

On  a  charge  of  threatening  to  accfise  of  an  infamous  crimCy  it  appeared 
that  the  prisoners  had  made  a  charge  before  a  magistnUe  against  Ae 
prosecutor  of  endeavouring  to  excite  one  of  them  to  the  comndssim  €f 
an  unnatural  offence. 

Held,  that  the  depositions  of  the  prisoners  upon  thai  occasion  wen 
admissible  in  evidence  against  them. 

When  before  the  magistrate  the  prisoners  toere  separately  cross-examisti 
as  to  their  being  together  on  the  day  when  the  offence  was  alleged  to 
have  been  committed^  how  they  had  been  occiqnedy  ^.,  and  tkar 
answers  toere  so  contradictory  in  themselves  and  so  inconsistent  wiA 
each  other  that  the  magistrate  dismissed  the  charge  agcdnU  the  Aes 
defendant^  and  bound  him  over  to  prosecute  the  prisoners  for  endea- 
vouring to  extort  money  by  threats. 

Held,  that  the  answers  elicited  on  such  cross-examination  were  mi 
admissible. 

Under  such  circumstances,  t/ie  judge  will  look  at  the  depositions  h^on 
they  are  read  in  court,  in  order  that  he  may  decide  upon  the  mate' 
riality  or  non'materiality  of  the  evidence. 

Where  the  charge  made  by  the  prisoners  was  one  specifSealfy  rf  anisr 
decent  assault : 

Held,  that  it  was  for  the  jury  to  take  into  their  consideraium,  not  oalf 
the  charge  itself,  but  the  conduct  of  the  prisoners  generally^  for  tk 
purpose  of  deciding  what  was  the  nature  of  the  accusation  they  n- 
iended  to  prefer. 

THE  prisoners  were  indicted  for  that  they,  on  the  20th  Augiuiti 
at  St.  James's,  Westminster,  feloniously  did  threaten  one  M. 
T.  to  accuse  him  of  a  certain  infamous  crime,  to  wit^  of  haying 
assaulted  him,  the  said  Joseph  Braynell,  with  intent  to  commit  tlie 

abominable  crime  of  b y  with  the  said  J.  Brajmell,  with  t 

view,  and  with  the  intent  in  so  doing,  thereby,  then  and  there  to 
extort  and  gain  money  from  him  the  said  M.  T. 

The  2nd  count  charged  them  with  having  threatened  the  mi 
M.  T.  to  accuse  him  of  a  certdn  infamous  crune,  to  wit,  of  haying 
attempted  and  endeayoured  to  commit  the  abominable  crimen  &c. 

(a)  Reported  bj  B.  C.  Robinson,  Esq.,  Btrristcr-«t-L«w. 
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The  3rd  count  alleged  that  they  threatened  the  said  M.  T.  to        Rbo- 
accuse  him  of  a  certain  infamous  crime,  to  wit,  of  the  crime  o^  BRA«imxA»D 
haying  offered  and  made  to  the  said  Joseph  Braynell  a  certain       wbek. 

solicitation  and  persuasion  whereby  to  move  and  induce  the  said        

Joseph  Braynell  to  commit  with  the  said  M.  T.  the  abominable       ^^^' 

crime,  &C  TkreaUumg   to 

The  4th  count  alleged  that  they  threatened  the  said  M.  T.  to  .   <iceut€  qf 
accuse  him  of  a  certam  infamous  crime,  to  wit,  of  the  crime  of  "!^^g^„^* 
having  offered  and  made  to  the  said  J.  Braynell  a  certam  solicita-     PncUoe^ 
tion  and  persuasion  whereby  to  move  and  induce  the  said  Joseph 
Braynell  to  permit  him,  the  said  M.  T.,  to  commit  with  him,  the 
said  Joseph  Braynell,  the  abominable  crime,  &c. 

There  were  four  other  counts,  which  charged  that  the  prisoners 
"  did  accuse,*'  instead  of  that  they  ''  threatened  to  accuse,  and  the 
9th  and  last  count  was  for  feloniously  demanding  money,  with 
menaces,  from  M.  T.,  with  intent  to  steal  the  same. 

It  appeared  in  evidence  that  the  prosecutor,  who  was  between 
70  and  80  years  of  age,  was  looking  in  at  a  shop  window  on  the 
evening  in  question  when  he  felt  some  person  press  against  him, 
and  looking  over  his  shoulder,  as  though  for  tne  purpose  of  also 
seeing  what  was  going  on  in  the  shop.  The  prosecutor  turned 
round,  and  saw  the  prisoner  Braynell.  In  a  moment  afterwards 
he  felt  that  the  latter  was  pressing  his  private  parts  against  his 
(the  prosecutor's)  hand.  He  immediately  walked  away,  when  the 
prisoner  followed  him,  and  asked  him  what  he  meant  by  taking 
indecent  liberties  with  him.  Wren  was  then  present.  The  pro- 
secutor denied  that  he  had  done  what  was  alleged,  and  Braynell 
said,  ^^ Do  you  think  I  will  allow  you  to  do  that  for  nothing?"  He 
then  asked  what  the  prosecutor  would  stand,  and  suggested  that 
they  should  go  into  some  public-house  to  settle  it.  The  prosecutor 
refused  to  do  so,  when  Braynell  told  him  he  must  take  the  conse- 
quences. Shortly  afterwards  a  policeman  coming  up,  the  prisoners 
gave  the  prosecutor  into  custody.  He  was  taken  to  the  station- 
house,  and  the  charge  was  made  by  Braynell,  who  signed  the 
charged  sheet.  It  was  in  these  terms — ^^  Indecently  assaulting 
Joseph  Braynell  at  Henuning's-row,  St.  Martin's-in-the-Fields." 
Wren  signed  it  as  a  witness.  The  next  day  the  prosecutor  was 
taken  before  a  ma^trate,  when  the  charge  was  gone  into,  the 
prisoners  being  examined  as  witnesses.  After  giving  their  evidence 
m  chief,  they  were  subjected  to  a  searching  cross-examination  by 
the  magistrate,  each  in  the  absence  of  the  other,  and  the  result 
was  that  the  charge  against  the  prosecutor  was  dismissed,  and  he 
was  bound  over  to  prosecute  the  prisoners  on  the  present  charge. 

The  deposition  of  Braynell,  containing  his  evidence  on  the 
charge  before  the  magistrate,  having  been  put  in  and  read — 

Clarkson  and  BaUantine  (for  the  prosecution),  proposed  to  read 
the  cross-examination  of  the  same  prisoner,  which  had  been  re- 
turned as  part  of  the  depositions. 

Robinson  (for  the  prisoner  Braynell),  contended  that  this  could 
not  be  done.    He  haa  no  desire  to  shut  out  the  statement  volun- 
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Reo.        tarily  made  by  the  prisoner,  but  the  prosecation  were  not  entitled 

^'         to  read  statements  that  had  been  extorted  from  him,  probably  with 

Wren.    ^  ^  ^^^  ^^  putting  him  upon  his  trial  on  this  charge.    He  could  not 

object  to  what  was  relevant  to  this  inquiry,  but  the  magistrate,  in 

^^^'       the  exercise  of  his  discretion,  might  have  chosen  to  aak  many 
Threatening  to  questioDs  which  would  readily  suggest  themselves  to  the  learned 

aectue  of  judgc,  the  answers  to  which  could  have  no  relevancy  here. 
^^^Mn^^  jBa/to«ft*»tf  contended  that  whatever  was  stated  by  the  prisoner 
Praetiee,  before  the  magistrate  was  evidence,  whether  voluntarily  detailed 
by  him  in  the  first  instance  or  elicited  by  questions  put  by  die 
magistrate.  The  effect  of  the  evidence  was  one  thing — its  admis- 
sibility was  another.  If  a  statement  made  was  substantially 
material,  it  could  not  be  dismembered-^one  part  submitted  to  i 
jury  and  another  withheld;  otherwise  a  very  erroneous  view  of  the 
effect  of  the  part  admitted  might  be  formed.  It  was  surely  mort 
material  to  inquire  into  the  ti*uth  of  the  charge  made  by  the  pri- 
soner, and  to  judge  of  the  truth,  the  whole  statement  must  be  taken 
together.  The  prisoner  came  forward  voluntarily  to  make  a  chaige, 
and  he  ought  not  to  complain  that  matter  elicited  from  him  in  tlie 
process  of  testing  its  truth  was  now  used  against  him.  But  at 
present  the  question  was  not  raised  whether  the  evidence  was 
admissible  or  not,  for  it  was  not  yet  before  the  court,  and  until  it 
was  read  there  was  no  means  of  ascertaining  whether  or  not  it  was 
relevant  to  the  inquiry. 

Williams,  J. — How  can  I  decide  as  to  whether  this  is  or  is 
not  material,  until  it  is  put  in  evidence  ?  At  present  I  am  qmte 
ignorant  of  its  nature. 

Robinson  suggested  that  the  fair  course  as  regarded  the  prisoner 
would  be  for  his  lordship  to  look  at  the  deposition,  and  if  lie  de- 
cided that  it  was  material  to  the  then  investigation,  of  course  no 
further  objection  could  be  made ;  but  his  argument  was  based  on 
the  assumption  that  it  was  totally  irrelevant,  and  until  shown  to 
be  otherwise,  it  would  be  unjust  to  the  prisoner  that  it  should  be 
read.  It  was  not  to  be  i)ermitted  to  counsel  for  the  prosecutioa 
to  put  in  a  mass  of  evidence,  relevant  as  well  as  irrelevant,  to  the 
inquiry,  and  when  an  impression  had  been  made  upon  the  juiy, 
leave  it  to  be  subsequently  determined  what  they  were  to  receive 
as  legal  ondence,  and  what  to  reject.  The  cross-examination 
might  be  very  material  in  enabling  the  magistrate  to  dedde  upon 
the  question  before  him,  but  still  might  have  no  bearing  on  the 
issue  to  be  determined  here. 

Williams,  J. — I  think  the  proper  course  for  me  to  adopt  is  to 
look  at  the  matter  in  dispute,  and  form  my  judgment  upon  it 
before  it  is  put  in.  The  fact  of  the  statement  being  made  at  the 
same  time  as  the  original  charge,  does  not  necessarily  make  it 
admissible. 

The  cross-examination  was  principally  directed  to  ascertain  how 
the  prisoner  had  employed  himself,  and  whether  he  and  Wren  had 
been  together  during  the  day  in  question,  and  his  answers'were 
not  only  contradictory  in  themselves,  but  were  quite  inconsisteit 
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with  those  of  the  other  prisoner,  when  he  was  afterwards  cross-        £»»• 

Williams,  J.  (after  reading  the  deposition)— I  do  not  see       wren. 

how  this  can  be  made  evidence.     It  was  no  doubt  most  material        

that  these  questions  should  have  been  asked  before  the  magistrate,        ^' 

because  it  was  most  important  to  ascertain  the  amount  of  credit  to  Threatmmg  to 
bo  attached  to  the  evidence  of  the  prisoner,  but  I  cannot  perceive  .  ^^j[^ 
any  such  connexion  between  these  answers  and  the  particular  *^[^^' 
charge  in  this  indictment  as  would  justify  me  in  saying  that  they      PraoUoe, 
are  relevant  here. 

The  readmg  of  the  examination  of  Wren  before  the  magistrate 
was   then  objected  to  by 

fFoolletty  who  appeared  for  him. — The  statement  was  not  made 
voluntarily,  as  all  confessions  must  be,  and  it  was  only  in  the  light 
of  a  confession  that  it  could  be  contended  it  was  admissible.  Ihe 
prisoner  was  examined  upon  oath,  and  there  were  several  cases 
which  decided  that  this  would  prevent  a  statement,  otherwise  ad- 
missible, &om  being  received.  R.  v.  Lewis  (6  C.  &  P.  167),  R.  v. 
Davis  (6  C.  &  P.  177),  were  to  this  effect.  If  the  prisoner  had 
refused  to  give  evidence,  he  might  have  been  committed  by  the 
magistrate,  so  that  there  was  a  species  of  compulsion  on  hun  to 
give  his  testimony. 

Bcdlantine  said,  no  doubt,  if  a  person  had  been  examined  as  a 
witness,  and  was  afterwards  committed  to  take  his  trial  for  the 
offence,  to  prove  which  he  had  previously  been  called,  his  evidence 
might  be  inadmissible ;  but  where  the  charge  was  a  different  one, 
the  same  rule  did  not  hold.  Here,  not  only  was  the  position  of 
the  parties  different,  but  the  offence  was  of  a  totally  different 
nature.  Where  a  statement  made  by  a  prisoner  upon  oath,  at  a 
time  when  he  was  not  under  suspicion,  was  tendered  in  evidence 
against  him  on  a  subsequent  occasion,  it  was  admitted:  {R.  v.  Tubby 
5  C.  &  P.  530.) 

Williams.  J. — I  am  clearly  of  opinion  that  this  evidence  is 
admissible.  When  given,  the  prisoner  was  under  no  charge, 
nor  was  he  bound  to  make  any  statement  that  might  criminate 
himself. 

At  the  conclusion  of  the  case  for  the  prosecution, 

Robinson  and  fVoolUtt  submitted  that  the  evidence  was  insuffi- 
cient to  support  the  first  eight  counts  of  the  indictment.  The  charge 
was  tliat  these  prLeoners  had  threatened  to  accuse  the  prosecutor 
of  an  attempt  to  commit  an  infamous  crime;  but  the  evidence 
showed  that  the  charge  was  to  accuse  him  of  an  attempt  to  commit 
an  indecent  assault.  The  statute  7  &  8  Geo.  4,  c  29,  s.  9,  con- 
tained an  express  definition  of  an  infamous  crime,  and  an  indecent 
assault  was  not  included  therein.  In  R.  v.  Middleditch  (2  Cox's 
Crim.  Cas.  313),  the  question  was  raised,  and  the  opinion  of  the 
judges  taken,  and  they  held  that  under  such  circumstances  as  the 
present  a  prisoner  could  not  be  convicted. 

Clarhson. — There  the  precise  question  was  not  left  to  the  jury. 
But  in  R*  v.  Cooper  (3  Cox's  Crim.  Cas.  547),  the  same  point  was 
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Rbo.        taken,  and  it  was  held  by  Mr.  Justice  Cresswell  that  it  was  a 
g^^**  question  for  the  jury  to  decide. 

WiSf.^'^     Williams,  J. — ^It  is  not  for  me  to  determine  what  the  pri- 

soner's  intent  was  in  making  the  charge.    The  jury  have  heard  the 

1850.        evidence,  and  it  is  for  them  to  say,  jud^ng  from  the  prisoaen' 
whole  conduct,  what  was  the  accusation  they  intended  to  make. 

The  prisoners  were  amvieteJL 
Clarkson  and  BaUantine  for  the  prosecution. 
Robinson  and  fVooUett  for  the  prisoners. 
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September  Session,  1850. 
September  20. 

(Before  Mr.  Justice  Talfoued.) 
Reg.  v.  BENTLEY.(a) 

Cutting  and  wounding^  with  intent  to  resist  lawful  apprehensum'^bilesL 

On  a  prosecution  for  cutting  and  wounding^  with  intent  to  resist  lawfid 
apprehension^  it  is  sufficient  to  show  that  the  apprehension  was  in  fad 
lawful.  It  is  quite  immaterial  that  the  prisofier  had  no  reason  h 
believe  that  it  was  so. 

THE  prisoner  was  indicted  for  cutting  and  wounding  with 
intent  to  resist  his  lawful  apprehension :  the  evidence  showed 
that  the  prosecutor,  a  police  constable,  went  with  a  brother  oflioer, 
both  being  in  plain  clothes,  and  with  two  other  policemen  in 
uniform,  to  a  public-house,  and  told  the  prisoner  that  he  wanted 
him  on  a  charge  of  highway  robbery.  He  had  no  warrant,  but 
from  information  he  had  received,  he  thought  it  his  duty  to  appre- 
hend the  prisoner.  The  latter  asked  him  for  further  informatioa 
relative  to  the  charge,  which  he  refused  to  give,  and  the  prisoner 
then  told  him  that  he  would  not  go  to  the  station-house^  unless  be 
was  told  why,  or  by  what  authority,  he  was  apprehended.  On 
the  witness  immediately  proceeding  to  arrest  him^  the  prisoner 
violently  assaulted  and  seriously  injured  him. 

Robinson  (for  the  prisoner)  contended  that,  upon  this  evidence, 
the  prisoner  could  not  be  convicted  of  the  crime  allied  agaiitft 
him.     The  very  natiire  of  the  chaise  tended  to  show  that  tbe 

(a)  Reported  by  B.  C.  Bobiksof,  Efq^  Baniitefwti-Ltw. 
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accused  must  be  aware  at  the  time  that  the  apprehension  was  lawful,        Rko. 
but  here  there  was  nothing  to  show  that  fact.     The  policeman  had  ''' 

no  warrant :  he  stated  none  of  the  circumstances  of  suspicion  bj        

which  possibly  he  might  have   been  justified   in  arresting  the        1850. 
prisoner,   who,  in  the  absence  of  such  information,  might  well  netit^lav/ul 
suppose  that  the  apprehension  was  in  fact  unlawful.     Suppose  a  apprekamon. 

I)er8on  walking  quietly  along  the  street  were  to  be  told,  by  a  man 
le  met  casually,  that  he  must  arrest  him,  and  that  the  other  reinsed 
when  asked  to  show  any  authority ;  could  it  be  contended  that  he 
must  immediately  assume  the  charge  to  be  true,  and  go  whither- 
soever the  other  chose  to  take  hun?  If  a  prosecution  for  so 
serious  an  offence  could  be  sustained  on  such  evidence  as  this,  no 
man  would  be  safe  in  making  any  resistance  when  any  other 
sought  under  any  pretence  to  apprehend  him,  for  it  would  always 
be  possible  that  ne  had  some  lawful  authority,  although  he 
stumously  concealed  it  In  that  class  of  offences  in  which  a 
particular  intent  was  alleged,  it  must  be  specifically  proved  to 
exist.  For  instance,  although  drunkenness  was  no  excuse  for 
crime,  still  where  a  man  was  alleged  to  have  committed  certain 
acts  of  violence  with  a  particular  intent,  and  he  was  proved  to  have 
been  so  drunk  as  to  have  been  incapable  of  forming  any  deliberate 
intent, — whatever  violence  he  might  have  committed,  yet  he  could 
not  be  convicted  of  the  crime  charged. 

Cockle  (for  the  prosecution)  submitted  that  there  could  be  no 
doubt  that  the  prosecutor  had  authority  to  apprehend  the  prisoner. 
He  had  received  information  of  a  felony  havmg  been  committed, 
and  he  swore  that  he  had  reason  to  believe  that  the  prisoner  was 
the  person  who  committed  it ;  and  if  so,  it  was  clear  that  he  might 
arrest  without  a  warrant.  It  was  said  that  the  prisoner  had  no  in- 
formation as  to  the  charge  made  against  him,  but  the  prosecutor, 
although  out  of  uniform  himself,  was  acting  with  others  who  were 
in  the  police  dress,  and  he  told  the  prisoner  that  he  wanted  him 
for  a  highway  robbery.  It  was  quite  unnecessary  to  prove  that 
the  prisoner  knew  the  arrest  to  be  lawful ;  in  fact,  it  would 
be  impossible  to  prove  it.  If  the  witness  had  given  more  particular 
information,  it  might  still  have  been  urged  that  it  was  not  sufiS- 
ciently  specific  Then,  had  he  shown  a  legal  warrant,  the  prisoner 
might  have  required  proof  that  the  person  whose  signature  it  bore 
was  a  magistrate,  and  there  would  be  no  limit  to  objections  of  want 
of  particularity  in  the  charge,  if  its  absence  would  give  impunity 
under  such  circumstances  as  these.  It  was  true  that,  if  a  man  was 
so  drunk  that  he  could  form  no  intent  at  all,  he  could  not  be  con- 
victed of  having  had  one ;  but  here  the  prisoner  clearly  had  an 
intent  to  resist  an  apprehension  which  was  proved  to  be  lawful. 

Robinson  (in  reply). — It  was  not  contended  that  a  man  was 
entitled  to  require  demonstrative  proof  that  the  apprehension  was 
lawful,  but  that  the  circumstances  were  such  as  to  afford  him 
reasonable  ground  for  believing  that  it  was  so.  With  regard  to 
drunkenness,  the  cases  went  much  further  than  to  show  that,  for  a 
man  to  be  excused,  he  must  be  incapable  of  forming  any  intent  at 
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Bbo.  all.     He  might  have  sufficient  sense  left  to  know  that  a  blow  would 

»•  cause  injury^  or  a  wound  would  draw  blood;  but  he  could  not  be 

*fl[f ^'  convicted  on  such  a  charge  as  this,  unless  he  were  capable  of 

1850.  deliberately  forming  the  intent  to  do  what  he  was  charged  with 

^^^^|2iSS^       Talfoubd,  J. — I  am  of  opinion,  that  the  objection  taken  is  not 
well  founded.   There  is,  upon  the  evidence,  a  sufficient  case  for  the 

1'ury.  I  think  that,  to  support  a  charge  of  resisting  a  lawful  u>pre- 
lension,  it  is  enough  that  the  prisoner  is  lawfully  apprehended,  and 
it  is  his  determination  to  resist  it.  K  the  apprehension  is  in  point  of 
&ct  lawful,  we  are  not  permitted  to  consioer  the  question,  whether 
or  not  he  believed  it  to  be  so,  because  that  would  lead  to  infinite 
niceties  of  discrimination.  The  rule  is  not,  that  a  man  is  always 
presumed  to  know  the  law,  but  that  no  man  shall  be  excused  for 
an  unlawful  act  from  his  ignorance  of  the  law.  It  was  theprisonez^e 
duty,  whatever  might  be  his  consciousness  of  innocence,  to  go  to 
the  station-house  and  hear  the  precise  accusation  against  him. 
He  is  not  to  erect  a  tribunal  in  his  own  mind  to  decide  whether  he 
was  legallv  arrested  or  not.  He  was  taken  into  custody  by  an 
officer  of  the  law,  and  it  was  his  duty  to  obey  the  law. 

The  prisoner  wasfawul  guiUji. 
Cockle  for  the  prosecution. 
B,  C.  Robinson  for  the  defence. 
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COURT  OF  CRIMINAL  APPEAL. 

November  22,  1850. 

(Coram  Pollock,  C.  B.,  Wightman,  J.,  Williams,  J., 
Talpoubd,  J.,  and  Martin,  B.) 

Reg.  v.  Henry  CRADDOCK.(a) 

Indietmeni — Several  counts  for  stealing  and  receiving  the  same  goods — 
**  So  as  aforesaid  stolen  " — Inconsistency  of  the  verdict  on  one  count 
with  the  verdict  on  another. 

An  indictment  contained  two  counts:  one  charged  the  prisoner  with 
stealing  the  goods  of  A,  B.  ;  the  other  charged  him  with  feloniousfy 
receiving  "  the  goods  aforesaid,  so  as  aforesaid  feloniousfy  stolen.** 
The  jury  acquitted  the  prisoner  on  the  first  county  but  found  him 
guilty  on  the  second.  It  was  objectedj  that  "so  as  aforesaid  stolen,** 
meant  stolen  hy  the  prisoner,  which  the  jury  had  negatived: 

Held,  that  the  conviction  was  right,  some  of  the  judges  being  of  opinion 
that  the  verdict  on  the  second  count  could  not  be  defeated  by  the  ver- 
diet  on  the  first,  even  if  the  second  count  was  to  be  taken  as  charging 
that  the  prisoner  received  goods  which  had  been  stolen  by  him  ;  others 
thinking  that  the  second  count  had  not  that  meaning. 

HENRY  Craddock  was  tried  at  the  Quarter  Sessions  for  Nor- 
thumberland, on  the  3rd  of  July,  1850,  on  an  indictment, 
the  Istcountofwhich  charged  that  he  on,  &c,  one  promissory  note 
for  the  payment  of  \0L,  and  one  piece  of  paper  of  the  value  of 
one  penny,  of  the  property,  goods  and  chattels  of  Robert  Harvey, 
from  the  person  oi  the  said  Robert  Harvey  (the  said  sum  of  10/. 
being  then  and  there  due  and  unsatisfied  to  the  said  Robert 
Harvey),  then  and  there  feloniously  did  steal,  take,  and  carry 
awfl^,  against  the  form  of  the  statute,  &c. 

The  2nd  count  was  similar  to  the  1st,  except  that  it  charged 
him  with  stealing  a  ^*  bank  note,"  instead  of  a  promissory  note. 

The  3rd  count  charged  that  Henry  Craddock,  late  of  the  parish 
aforesaid,  in  the  county  aforesaid,  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  and  in  the  county  aforesaid,  the  goods  and 
chattels  aforesaid,  so  as  aforesaid  feloniously  stolen,  taken,  and 
carried  away,  feloniously  did  receive  and  nave,  then  and  there 
well  knowing  the  said  goods  and  chattels  last  aforesaid  to  have 
been  feloniously  stolen,  taken,  and  carried  away,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

The  jury  found  the  prisoner  not  guilty  upon  the  1st  and  2nd 

(a)  Reported  hj  A.  Bittlkston,  Esq.,  Barrister-at-LftW. 
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counts,  but  guilty  of  receiving  under  the  3rd  count.  Upon  tlus, 
the  counsel  for  the  prisoner  moved  in  arrest  of  judgment,  because 
the  jury  had  acquitted  the  prisoner  of  the  stealing,  and  in  the  hst 
count  it  was  stated  that  the  prisoner  did  receive  the  same  goods 
and  chattels  ^^so  as  aforesaid  feloniously  stolen  ;'^  whereas  the 
jury  having  found  that  he  had  not  stolen  the  same,  they  could  not, 
under  the  3rd  count,  as  it  was  worded,  find  him  guilty  of  recav- 
ing  the  goods  so  alleged  to  be  stolen  by  him.  The  counsel  for 
the  prosecution  contended  that  the  words  ^'  so  as  aforesaid  "  in  tiie 
count  for  receiving,  might  be  struck  out  as  surplusage,  which  the 
court  refused  to  do.  Tne  court,  however,  granted  a  case  ibr  the 
opinion  of  either  bench,  or  the  Barons  of  Sie  Exchequer,  under 
the  statute,  and  postponed  judgment.  The  question  for  the  opbioii 
of  the  court  was,  whether  the  prisoner  was  properly  fbond  guilty 
under  the  count  for  receiving,  as  set  forth  in  the  indictment. 

Otter  (for  the  prisoner). — The  conviction  on  the  3rd  ooimt 
cannot  be  sustained,  consistently  with  the  verdict  upon  the  Ist 
and  2nd  counts.  The  3rd  count  allies  that  the  prisoner  fdo- 
niously  received  the  said  goods  and  chattels,  *^so  as  aforesaid 
feloniously  stolen."  Then  what  is  the  meaning  of  that  all^adon? 
It  means  that  he  received  the  goods  mentioned  in  the  Ist  and  2iid 
counts,  which  he  had  feloniously  stolen.  R.  v.  Woolford  ^  Ltwu 
(1  Moo.  &  Bob.  384),  is  precisely  in  point.  There  the  prisons 
Woolford  was  indicted  for  stealing  a  gelding,  and  Lewis  for  re- 
ceiving it,  knowing  it  to  have  been  ^^  so  feloniously  stolen  as  af(Nre- 
said.*^  Woolford  was  acquitted,  and  as  the  proof  failed  agunst 
him,  Patteson,  J.  held  that  although  the  horse  had  been  stolen 
by  some  one^  the  other  prisoner,  Lewis,  could  not  be  convicted 
upon  that  indictment,  which  charged  him  with  recdlving  the 
gelding  **  so  feloniously  stolen  as  aforesaid."  That  learned  judge, 
therefore,  put  upon  these  words  the  construction  now  conten<kd 
for ;  and  if  that  be  the  right  construction,  then  the  prisoner  is 
entitled  to  an  acquittal  upon  the  3rd  as  well  as  the  other  counts^ 
because  the  jury  have  expressly  negatived  the  stealing  by  him. 
The  difficulty  would  have  been  avoided  if  the  usual  form  had  been 
adopted,  and  the  offence  of  receiving  had  been  laid  as  a  substantive 
offence,  as  in  the  precedent  given  in  Archbold  (Pleading  and  Evi- 
dence in  Criminal  Cases,  p.  272),  where  the  form  is  ^before  then 
feloniously  stolen."  [Wightman,  J. — Do  the  words  '^so  as 
aforesaid  stolen"  necessarily  mean  stolen  by  the  prisoner?  May 
not  the  meaning  be  merely  that  they  were  stolen  ?  Because,  if 
so,  we  are  bound  to  construe  them  so  as  to  avoid  repugnancy.] 
'^  So  as  aforesaid,"  describes  the  manner  of  the  stealing  as  allied 
in  the  other  counts.  It  must  mean  more  than  the  words  *'  betore 
then  feloniously  stolen."  Besides,  R.  v.  Woolford  decides  die 
point.  [Pollock,  C.  B. — In  that  case  the  learned  judge  seems 
to  have  entertained  some  doubt  whether  his  direction  was  right; 
but  it  became  unnecessary  to  consider  the  matter  fiirther,  as  the 
prisoner  was  acquitted  altogether.  That  case,  howeyer,  does  DOt 
decide  that  if  the  jury  had  found  Lewis  guilty  of  receiving,  that 


CBIMINAL   LAW   CASES.  411 

verflict  could  have  been  affected  by  the  finding  on  the  other  count.        Rbo. 
And  I  confess  it  seems  to  me  that  as  this  is  in  the  nature  of  a       „  *'* 
motion  in  arrest  of  judgment  we  ought  to  confine  our  attention  to    craddock. 

the  3rd  count.    It  is  not  disputed  that  that  is  a  good  count.    Then        

the  jury  have  found  a  verdict  of  guilty ;  and  I  think  that  if  that  ^^^^' 
count  means  that  the  goods  had  been  stolen  by  the  prisoner,  they  fndktmau— 
must  be  taken  upon  this  count  to  have  found  that  fact.  Then  the  Counufor 
verdict  amounts  to  this,  that  the  prisoner  feloniously  received  '^olmgand 
goods  which  he  had  before  feloniously  stolen ;  and  I  am  not  aware 
that  there  can  be  any  objection  to  such  a  finding.]  If  it  be  pos- 
sible, the  court  must  reconcile  the  finding  of  the  jury  on  the  diffe- 
rent counts ;  and  it  is  possible  to  do  so  here,  by  supposing  the 
jury  to  have  found  that  the  defendant  feloniously  received  the 
goods,  though  they  were  stolen  by  somebody  else.  That  is  the 
real  meaning  of  their  verdict  taking  it  altogether ;  and  the  effect 
of  that  verdict  is,  that  all  the  three  counts  are  disproved.  This 
is  not  strictly  a  motion  in  arrest  of  judgment,  wnich  proceeds 
on  the  ground  that,  admitting  all  the  facts  alleged  to  be 
proved,  the  pleading  is  deficient.  Here  the  ground  is  that  the 
finding  of  the  jury  negatives  the  charge  as  laid.  [Maktin, 
B. — Suppose  two  counts,  in  every  respect  identical,  and  a 
verdict  of  guilty  on  one  and  of  not  guifty  on  the  other,  there 
being  only  one  offence  proved,  could  the  prisoner  set  off  one  ver- 
dict against  the  other  and  arrest  the  judgment  ?]  Perhaps  not,  Argument  for 
because  every  couot  of  an  indictment  is  in  point  of  law  supposed  *^«  prisoner. 
to  charge  a  separate  offence.  Here  the  difficulty  arises,  because 
an  allegation  in  the  Ist  count,  which  the  jury  have  negatived,  is 
imported  by  words  of  reference  into  the  3rd.  The  late  act  of  Par- 
liament (11  &  12  Vict  c.  46,  8.  3,)  only  authorizes  the  addition  of 
** a  count  for  feloniously  receiving  the  samepropertyy'*  which  is  in 
other  counts  alleged  to  have  been  stolen.  Therefore,  in  an  indict- 
ment for  larceny,  to  add  a  count  for  receiving  other  goods  would 
still  be  a  misjoinder ;  and  the  court,  therefore,  must  take  judicial 
notice  that  tne  stealing  alleged  in  the  3rd  count  is  the  very  same 
stealing  alleged  in  the  other  counts  and  negatived  by  the  jury. 

Liddell  for  the  prosecution. 

Pollock,  C.  B. — We  are  all  agreed  in  this  case  that  the  con-  Judgment. 
viction  on  the  3rd  count  may  be  sustained,  and  that  there  is  no 
ground  for  arresting  the  judgment.  Some  of  us  think  that  the 
words  in  that  count,  ^'  so  as  aforesaid  feloniously  stolen,"  do  not 
necessarily  import  that  the  goods  were  feloniously  stolen  by  the 
said  Henry  Oraddock ;  but  even  if  that  be  the  meaning,  other 
members  of  the  court  are  of  opinion  that  the  conviction  is,  never- 
theless, right,  inasmuch  as  the  jury  must  be  taken  upon  that  count 
to  have  found  all  the  material  facts  alleged  therein. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 
November  26^  1850. 

Reg.  r.  John  WiLEY.(a) 


What  constitutes  a  felonious  receiving  of  stolen  goods  vntkm  the  stoL 

74-8  Geo.  4,  c.  29,  s.  54. 

A,  and  B,  having  stolen  two  cocks  and  five  hens^  were  seen,  at  four  in  At 
momingy  to  go  into  the  house  of  C.^s  father  with  a  sack  which  camtaimei 
the  stolen  property,  C,  lived  with  his  father.  A,  and  B.  remamei 
in  the  house  about  ten  minutes,  and  were  then  seen  to  come  out  tf  At 
back  door,  preceded  by  C.  with  a  candle,  A,,  as  beforty  carrying  tk 
sack,  and  to  go  into  a  stable  situate  in  an  enclosed  yard  at  the  badt  if  At 
house.  The  stable  door  was  shut  by  one  of  them  ;  and  on  the  poliemn 
going  in  they  found  the  sack  lying  on  the  floor,  tied  at  the  mouth,  and  At 
three  men  standing  round  it,  cu  if  they  were  bargaining^  but  no  werii 
were  heard.  C,  on  being  charged  wUh  receiving  the  poultry,  knemui§ 
it  to  be  stolen,  said  he  did  not  think  he  would  have  bought  the  hem. 
C.  being  indicted  for  receiving,  the  jury  were  told  that  the  taking  tf 
A.  and  B.  with  the  stolen  goods,  as  above,  by  C,  into  the  stable  oter 
which  he  had  control,  for  the  purpose  of  negotiating  about  buying 
them,  he  well  knowing  the  goods  to  have  been  stolen,  was  a  receiving  if 
the  goods  within  the  meaning  of  the  statute. 

Held,  by  Parke,  B.,  Alderson,  B.,  Patteson,  J.,  Coleridge,  J.,  Mamie,  /, 
Piatt,  B.,  Talfourd,  J.,  and  Martin,  B.,  that  the  direction  to  the  jmy 
was  incorrect,  and  the  conviction  wrong  ;  by  Lord  Campbell^  C.  J.t 
CressweU,  J.,  Erie,  J.,  and  V.  Williams,  J.,  that  the  dureetion  asd 
conviction  were  right. 

AT  the  Northumberland  Quarter  SeesionSy  holden  at  Newcastle- 
upon-Tjne,  on  the  26th  July,  1850,  Bryan  Straughinii 
Geoijge  Williamson,  and  John  Wiley  were  jointly  indict^  for 
stealing  and  receiving  five  hens  and  two  cocks,  the  prmerty  of 
Thomas  Davison.  It  was  proved  that,  on  the  morning  of  the  SStli 
day  of  January,  at  about  half-past  four  o'clock,  Straugham  and 
Williamson  were  seen  to  go  into  the  house  of  John  Wiley's  father 
with  a  loaded  sack,  that  was  carried  by  Straugham*  John  Wiler 
lived  with  his  father,  in  the  said  house,  and  was  a  higgler  atten&g 
markets,  with  a  horse  and  cart.  Straugham  and  Williamson 
remained  in  the  house  about  ten  minutes,  and  were  then  seen  to 
come  out  of  the  back  door,  preceded  by  John  Wiley  with  a  candfe, 
Straugham  again  carrying  tne  sack  on  his  shoulders,  and  to  go  into 
a  stable  belonging  to  the  same  house,  situate  in  an  enclosed  yard  at 
the  back  of  the  house,  the  house  and  stable  being  on  the  same 
premises.     The  stable  door  was  shut  by  one  of  them,  and  on  the 

(a)  Reported  bv  A.  BiTTLESTOif ,  Esq.  Barrister-at-Law. 
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policemen  going  in  they  found  the  sack  lying  on  the  floor,  tied  at        BKa 
the  mouth,  and  the  three  men  standing^  round  it  as  if  they  were  ^ 

bargaining,  but  no  words  were  heard.     The  sack  had  a  hole  in  it,    ^^ !^^* 

through  which  poultry  feathers  were  seen  protruding.     The  bag        1850. 
when  open  was  found  to  contain  six  hens,  two  cocks,  and  some     Tir7~T 
live  ducks.     There  were  none  of  the  inhabitants  up  in  the  house     feiJidow 
but  John  Wiley,  and  on  being  charged  with  receiving  the  poultry,    receiving  of 
knowing  it  to  be  stolen,  he  said,  "he  did  not  think  he  would  have    '^olengoodg. 
bought  the  hens."    The  jury  found  Straugham  and  Williamson 
guilty  of  stealing  the   poultry  laid  in  the  indictment,  and  John 
Wiley  guilty  of  receivmg  the  same,  knowing  it  to  have   been 
stolen.    The  bench  told  the  jury  that  the  taking  of  Straugham  and 
Williamson,  with  the  stolen  goods,  as  above,  by  Wiley,  into  the 
stable,  over  which  he  had  control,  for  the  purpose  of  negotiating 
about  buying  them,  he  well  knowing  the  goods  to  have  been  stolen, 
was  a  receiving  of  the  goods  within  the  meaning  of  the  statute.   The 
bench,   however,   submitted  a  question   to  this  court,  whether 
under  the  circumstances  the  conviction  of  Wiley  was  proper.     The 
three  prisoners  were  again  jointly  indicted  for  stealing  and  receiv- 
ing the  nine  ducks,  which  were  found  in  the  sack  above  mentioned, 
and  upon  the  same  evidence,  and  upon  the  same  direction  by  the 
bench  the  juryagain  found  Straugham  and  Williamson  guilty  of 
stealing,  and  Wiley  guilty  of  receiving  the  nine  ducks,  knowing 
them  to  have  been  stolen,  and  the  bench  reserved  a  similar  ques- 
tion for  the  consideration  of  this  court  on  this  indictment. 

This  case  was  first  argued  on  Saturday,  April  27,  before  Lord  Fi«t  argument. 
Campbell,  C.  J.,  Parke,  B.,  Alderson,  B.,  Cresswell,  J.,  and  Erie,  J. 

Otter^  for  the  prisoner. — The  earlier  statutes  made  it  felony  to 
buy  or  to  receive ;  but  the  7  &  8  Geo.  4,  c.  29,  s.  54,  does  not  con- 
tain the  word  "  buy ; "  and  the  buying  of  stolen  goods  is  not  now  a 
felony,  unless  the  goods  arc  actuallv  received  into  the  possession 
of  the  buyer.  The  negotiation,  therefore,  between  the  thieves 
and  Wiley  has  no  weight  There  cannot  be  a  joint  possession  of 
thief  and  receiver,  any  more  than  of  buyer  and  seller;  the  posses- 
sion of  one  is  antagonistic  to  that  of  the  other :  {B.  v.  Parr,  2  Moo. 
&  R.  346.)  An  actual  receipt  is  necessary  to  make  out  a  case 
of  civil  liability  within  the  Statute  of  Frauds :  {Farina  v.  Home, 
16  M.  &  W.  119.)  HilFs  case  (1  Den.  C.  C.  453)  is  also  in  point, 
because  here  the  property  never  was  actually  or  **  potentially  "  in 
the  possession  of  Wiley. 

lAddell,  contdu — ^There  was  evidence  for  the  jury  of  a  possession 
by  Wiley.  He  materially  assisted  in  removing  the  stolen  property 
into  the  stable,  and  he  had  first  of  all  received  it  into  the  house : 
(2  East,  P.  C.  765 ;  R.  v.  Davis,  6  Car.  &  P.  178 ;  Richardson's 
case,  6  Car.  &  P.  335.)  A  constructive  possession  is  enough ;  and 
HilTs  case  only  introduces  a  difficulty  by  using  the  word  "poten- 
tial," the  exact  meaning  of  which  it  is  not  very  easy  to  define.  It 
is  quite  immaterial  that  the  house  belonged  to  the  prisoner's  father: 
(R.  V.  Gruncetty  9  Car.  &  P.  365.) 
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Otter,  in  reply,  cited  R.  v.  WtVuns  (1  Leach,  522.) 

Cur,  adv.  mUL 

By  the  direction  of  the  jadges,  the  case  was  re-argaed  on 
Tuesday,  November  26,  before  Lord  Campbell,  C.  J.,  Parke,  R, 
Alderson,  B.,  Patteson,  J.,  Coleridge,  J.,  Maule,  J.,  Cresawcll,  J., 
Erie,  J.,  Piatt,  B.,  Williams,  J.,  Talfourd,  J.,  and  IMbtrtin,  K 

Otter,  for  the  prisoner. — By  taking  the  thieves  with  the  stolen 
property  into  the  stable,  the  prisoner  might  perhaps  have  be^ 
indicted  as  an  accessary  at  common  law.  [Parke,  B. — ^I  doubt 
that,  unless  it  was  done  to  facilitate  their  escape.]  At  all  events 
that  is  an  offence  quite  different  from  the  one  chaiged ;  for  to 
make  him  an  accessary,  he  must  receive  the  felon :  (\  Hale,  P.  C 
618,  619,  620.)  The  early  statutes  upon  this  suDJect  apply  to 
persons  "buying  or  receiving  "stolen  property :  (I  Anne,  stat  2, 
c.  9,  8.  2 ;  5  Anne,  c  31,  s.  5  ;  25  Geo.  2,  c.  10,  &  3 ;  21  6ea  3, 
c.  69,  s.  1) ;  but  in  7  &  8  Geo.  4,  c.  29,  s.  54,  the  word  '*  buy  "  is 
left  out,  and  "  receive  "  stands  alone ;  the  inference,  therefore,  is, 
that  a  buying,  still  less  a  bargaining  for,  goods,  is  not  enoi^ 
unless  they  are  actually  received.  The  question  turns  upon  ue 
meaning  of  the  word  "receive."  Now,  with  regard  to  st(dai 
goods,  the  property  and  the  constructive  possession  remain  in  the 
owner,  from  whom  they  have  been  stolen ;  the  thief  has  no  more 
than  the  actual  possession ;  and  if  he  does  not  part  with  that,  be 
parts  with  nothing.  He  can  give  the  receiver  nothing  but  the 
actual  possession ;  and  the  moment  he  gives  that,  he  ceases  to  haye 
any  possession  of  any  kind :  {Fyson  v.  Chambers,  9  Mee.  &  W.  460.) 
In  Armory  v.  Delamirie  (1  Stra.  505),  the  plaintiff  obtfdned  pos- 
session lawfully;  but  if  an  unlawful  possession  is  lost,  troTff 
cannot  be  maintained.  Such  being  the  situation  of  the  thief  and 
receiver,  in  order  to  constitute  a  receiving,  there  must  be  a  wiDing 
parting  with  the  possession  on  the  part  of  the  thief,  and  a  willing 
taking  of  possession  on  the  part  of  the  receiver.  [Lord  Caxf- 
BKLL,  C.  J. — May  there  not  be  a  joint  possession  by  the  thief  and 
receiver?]  It  is  submitted  that  there  cannot;  for  the  posseaaionof 
the  thief  is  antagonistic  to  that  of  the  receiver.  In  R,  v.  ff^ade  (1  Cit 
&  K.  739),  it  appeared  that  W.  had  stolen  a  watch  from  A.;  and 
while  W.  and  L.  were  in  custody  together,  W.  told  L.  where  he  had 
"  planted  "  it.  Upon  L.'s  discharge,  he  went  to  the  place  and  took 
the  watch ;  upon  which  Pollock,  C.  B.,  siud, — "  if  this  was  an  act 
done  by  the  prisoner  (L.)  in  opposition  to  W.,  or  a^^ainst  lus  wiD, 
then  it  might  be  a  question  whether  it  would  be  a  recdving. 
[Alderson,  B.,  referred  to  R.  v.  Hill,  1  Den.  C.  C.  453 ;  3  Cox 
C.  C.  533.]  That  case  shows  that  no  constructive  receipt  is  suffi- 
cient. [Lord  Campbell,  C.  J. — The  expression  is  "  posBesaoo 
actual  or  potential ;  *'  it  implies  therefore  that  there  may  be  a  suffi- 
cient possession  without  corporal  touch.  Martin,  li. — What  is 
meant  by  ^'  potential  possession  ? "]  It  means  at  least  that  it 
should  be  accompanied  with  a  disposing  power;  it  cannot  meant 
constructive  possession ;  because  m  that  case  the  prisoner  had  a 
constructive  possession  of  the  stolen  property  by  the  deliveiy  to 
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the  carrier  for  her.    [  Alderson,  B. — There  must  be  actual  posses-        Reo. 

sion;  but  two  people  may  have  actual  possession  at  the  same  ^ ^ 

time.]      Reg,  v.  Parr  (2   Moo.   &.   Bob.  346),  is  an  authority  '^     ™ 
against  the  notion  of  a  joint  possession  by  thief  and  receiver.     In        1850. 
the  present  case,  Wiley  never  had  manual  possession  of  the  stolen     w^^i^  « 
gooas :  and  it  is  clear  that  the  thieves  did  not  intend  to  part  with     fthwUnu 
the  possession  without  payment,  or  at  all  events  until  the  bargain    reeewmg  of 
was  complete.     [Lord  Campbell,  C.  J. — Suppose  the  bargain   '*^^^9*>ods. 
had  been  completed,  but  the  policeman  came  in  whilst  the  parties 
remained  in  statu  quo  f    Parke,  *B. — You  say  that  there  must  be 
a  giving  by  the  thieves.]    Yea    [Alderson,  B. — It  is  consistent 
with  the  direction  of  the  chairman  that  the  thieves  kept  possession 
all  the  time.     Parke,  B. — Yes;   it  considers  the  simple  act  of 
taking  the  thieves  with  the  goods  into  the  stable,  a   receiving.] 
Suppose  that  Wiley  had  knocked  down  the  thieves,  and  taken  the 
stolen  property  from  them^  might  he  not  have  been  indicted  for 
stealing  them?   Would  there  not  have  been  a  sufficient  possession 
by  the  thieves  to  maintain  trespass?  (PumeU  v.  Younffy  3  Mee. 
&  W.  288 ;  Ashmore  v.  Hardy^  7  Car.  &  P.  501.)    If  the  price 
had  not  been  agreed,  the  thieves  mi&;ht  and  would  have  taken 
the  goods  away.     The  prisoner  had  still  a  locus  penitenticB.     [Pat- 
TESON,  J. — If  the  goods  were  left  for  several  hours  in  Wiley's 
house,  with  his  permission,  he  might  be  guilty  of  receiving,  though 
the  thieves  afterwards  took  them  away.]     That  would  be  a  very 
different  case.     Here  they  were  not  left  by  the  thieves  at  all. 

Uddelly  contra. — The  direction  of  the  chairman  imports  all  the  Argnment  of 
&cts  previously  stated  up  to  the  apprehension  of  the  prisoners ;  ^*^^*"  ^**  ^® 
because  the  expression  is,  taking  the  thieves  '*  as  above."  In  the  ^^^' 
argument  for  the  prisoner,  a  constructive  possession  per  alium  has 
been  confounded  with  a  joint  actual  possession  by  two.  In  IL 
T.  King  (Russ.  &  Ry.  332),  goods  had  been  removed  from  the  pos- 
session of  the  prosecutor  by  A.,  in  the  absence  of  B.,  and  B.  after- 
wards joined  in  carrying  them  away ;  it  was  held  that  B.  could  not 
be  convicted  of  stealing ;  and  in  2  Russ.  on  Crimes,  240,  the  case 
is  classed  as  a  case  of  receiving.  It  is  doubtful  whether  mere 
naked  possession  will  support  either  trespass  or  trover,  so  that 
test  fails;  but  the  real  question  is,  had  the  prisoner  actual  or 
potential  possession  ?  [Lord  Campbell,  C.  J. — If  a  man  know- 
ingly receives  stolen  goods  inalo  animoy  is  he  not  a  receiver  within 
the  statute?]  That  is  the  definition  in  2  East  P.  C.  766;  and 
actual  does  not  necessarily  mean  manual  possession.  If  a  letter  is 
dropped  into  a  letter  box,  it  is  in  the  possession  of  the  owner  of 
the  box ;  he  has  the  power  of  taking  it  into  his  manual  possession 
at  any  moment.  Here  Wiley  exercised  a  control  over  the  goods. 
[XiORD  Campbell,  C.  J. — Suppose  that  he  had  assisted  in  carrying 
the  bag.]  In  that  case  he  would  clearly  be  guilty  of  receiving. 
pLiORD  Campbell,  C.  J. — Then,  does  it  make  any  difference,  the 
three  being  engaged  in  a  joint  act,  which  carries  the  bag  and  which 
the  candle  ?]  Not  the  least.  Under  the  statute  2  WOl.  4,  c.  34, 
88.  7  and  8,  it  has  been  decided  that  a  possession  of  counterfeit  coin 
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Rso.       by  one  of  two  persons  is  the  joint  possession  of  both,  if  they  were 
^'  acting  in  concert,  and  both  had  knowledge  of  the  possession :  (JfZ. 

JOHN  Wiley.  ^  jjoffers,  2  Moo.  C.  C.  85 ;  A  V.  Gerrish,  2  Moa  &  Rob.  219.) 
1850.  Then  *^  receive  "  and  "  have  in  possession  "  are  convertible  terms : 
irA^  (Ci9^'*c£we,  2  East  P.  C.  767.)  [Erle,  J. — That  case  shows  that 
feiomoiu  ^^^7  *^®  ^^*  Convertible  terms.  Lord  Campbell,  C-  J. — Was 
recnvmg  of  not  Wiley  as  much  in  possession  as  the  other  two  ?j  He  had  a 
$ioim  goodi.  tc  potential "  possession.  [Lord  Campbell,  C.  J. — I  wish  that 
word  had  not  been  used.  It  has  no  definite  legal  meaning.]  It 
is  satisfied,  at  all  events,  if  the  prisoner  has  the  physical  power  of 
taking  manual  possession.  [Coleridge,  J. —  If  "as  above" 
imports  into  the  direction  of  the  chairiiisin  all  that  had  been  pre- 
viously stated,  your  argument  may  be  well  founded ;  but  it  is  an 
odd  expression.]  If  that  is  not  so,  there  is  no  case  against  Wiley 
at  all ;  because  nc  may  have  taken  the  men  into  the  stable  quite 
innocently.  The  chairman  must  be  understood  as  speaking  with 
reference  to  all  the  circumstances  of  the  case;  otherwise  why 
are  they  all  stated?  The  different  statutes  which  have  been 
referred  to  were  passed  with  the  intention  of  enlai^ng  the  defini- 
tion of  an  accessary  after  the  fact ;  but,  unless  this  is  a  receivii^ 
within  the  statute^  the  effect  will  have  been  to  narrow  instead  of 
enlarge  it. 
otter  in  reply.  Otter^  in  reply. — The  conviction  cannot  be  sustained  if  it  is 
doubtful  in  whose  possession  the  goods  were.  R.  v.  Gerrish  affords 
no  assistance  in  interpreting  the  word  **  receive,"  upon  which  this 
question  turns.  In  that  case  the  joint  possession  would  convict 
both  of  the  same  offence ;  but  it  would  be  a  strange  consequeooe 
if  a  joint  actual  possession  by  two  should  be  suflicient  to  convict 
one  of  the  offence  of  stealing  and  the  other  of  that  of  receiving.  The 
direction  of  the  chairman  excludes  from  the  condderation  of  the 
jury  all  that  occurred  in  the  stable.  [Cress well,  J. — Suppose 
B.  is  in  danger  of  being  captured,  and  C.  knowing  that  B.  is 
carrying  stolen  goods,  conceals  him  in  his  house,  does  he  feloni- 
ously receive  the  goods  ?]  He  does  not.  [Parke,  B. — You  say 
that  there  must  be  a  receipt  of  the  goods  independent  of  the  re- 
ceiving of  the  thief.]  Yes,  if  a  lodging-house  Keeper  ia  asked  to 
buy  a  stolen  watch,  and  says,  "  sleep  here,  and  I'll  tell  you  in  the 
morning,"  is  he  guilty  of  receiving  stolen  goods,  though  in  the 
morning  he  may  say,  "  I  will  have  nothing  to  do  with  it  T  [Parke, 
B. — He  who  receives  a  thief  is  not  an  accessary,  unless  he  does  it 
with  a  view  to  assist  the  thief  in  eluding  justice.  Lord  Camp- 
bell, C.  J. — Instead  of  a  watch,  put  the  case  of  a  hamper.  Sup- 
pose A.  brings  a  hamper  to  B.'s  house,  and  says  *^  I  have  stolen 
this,  will  you  keep  it  for  me  till  the  morning,"  and  B.  consents,  b 
he  not  a  receiver  of  stolen  goods?]  That  would  depend  upon 
whether  the  thief  parted  with  the  possession  of  it.  if  the  thief 
left  it,  he  probably  would  be  held  a  receiver ;  but  if  the  thief 
remained  with  it  all  night,  and  he  only  received  the  goods  and  the 
thief  together,  it  is  submitted  that  he  would  not. 

Cur.  adv.  tmlL 
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The  learned  judges  retired  to  consider  the  case,  and  after  some        Rbo. 
interval  returned  into  court,  and,  differing  in  opinion,  delivered  ^• 

their  judgments  ^eriaftm.  Johh  Wiley. 

Martin,  B. — I  am  of  opinion  that  this  conviction  is  wrong.        isso. 
The  question  turns  upon  the  construction  of  the  stat.  7  &  8  Geo.  4,        — 7 
c.  29,  s.  54,  which  enacts   "  that  if  any  person  shall  receive  any      feu^J^ 
chattel,  money,  valuable  security,  or  other  property  whatsoever,    recewmg  <(f 
the  stealing  or  taking  whereof  shall  amount  to  a  felony,  cither  at    '^^^  goods. 
common  law,  or  by  virtue  of  this  act,  such  person  knowing  the 
same  to  have  been  feloniously  stolen  or  taken,  every  such  receiver 
shall  be  guilty  of  felony :"  and  I  apprehend  that  the  true  rule  of 
construction  is  laid  down  in  the  case  oiBecke  v.  Smith  (2  Mee.  &  W. 
195),  by  Parke,  B.,  who  says  "it  is  a  very  useful  rule  in  the  con- 
struction of  a  statute  to  adhere  to  the  ordinary  meaning  of  the 
words  used  and  to  the  grammatical  construction,  unless  that  is  at 
variance  with  the  intention  of  the  Legislature,  to  be  collected  from 
the  statute  itself,  or  leads  to  any  mamfest  absurdity  or  repugnance, 
in  which  case  the  language  may  be  varied  or  modified  so  as  to  avoid 
such  inconvenience,  but  no  further."   Now  the  question  is,  what  is 
the  meaning  of  the  word  "receive"  as  applied  to  the  facts  of  this 
case?  I  understand  the  facts  to  be  these.  Two  men  stole  some  fowls, 
which  they  put  into  a  sack,  and  carried  to  the  house  of  Wiley's  jajgnient  of 
father,  for  the  purpose  of  selling  them  to  Wiley.     All  three  went  Martin,  B. 
tc^cther  from  the  house  to  an  outhouse ;  the  bag  was  carried  on 
the  back  of  one  of  the  thieves  ;  and  when  the  pohceman  went  in, 
the  sack  was  found  lying  on  the  floor,  unopened,  and  the  three 
men   around  it  as  if  they  were  bargaining,  but  no  words  were 
heard.     Now  I  am  of  opinion  that  Wiley,  under  those  circum- 
stances, never  did  receive  those  fowls.     I  entirely  agree  that  the 
question  arises  upon  the  possession ;  there  is  no  question  of  pro- 
perty here,  for  that  remained  in  the  original  owner ;  but  it  seems 
to  me  that  the  two  men  had  the  stolen  articles  in  their  possession  as 
vendors  adversely  to  Wiley  ;  and  that  they  never  intended  to  part 
with  that  possession  unless  some  bargain  was  concluded  for  the 
purchase  of  them.     Upon  this  ground  1  am  of  opinion  that  Wiley 
never  did  "receive"  the  goods  m  the  ordinary  and  proper  sense  of 
that  word,  and  I  think  it  is  exceedingly  important  that  offences 
should  be   so  broadly  and  clearly  defined  that  all  persons  may 
understand  what  is  the  offence  with  which  they  are  charged. 

Talfourd,  J. — I  am  also  of  opinion  that  this  conviction  is  Judgment  of 
wrong.  The  question  turns  on  the  word  "  receive,"  as  applied  to  talfourd,  J. 
the  facts  of  this  case;  and  it  seems  to  mc  that  the  magistrate  gave 
an  improper  direction  to  the  jury  on  that  subject,  because  he  told 
them  that  the  taking  by  Wiley  of  the  two  thieves  with  the  stolen 
goods  in  the  manner  stated  to  a  stable,  over  which  he  had  control, 
for  the  purpose  of  trafficking  as  to  the  purchase  of  the  stolen 
property,  was  a  receiving  within  the  statute ;  and  I  think  it  was 
not.  The  persons  asserting  the  right  of  possession  at  that  time 
were  the  two  thieves ;  and  the  position  of  Wiley,  as  a  person  ne- 
gotiating for  the  purchase,  excludes  the  idea  of  his  having  any 
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possession.  There  was  still  for  him  a  loctis  penitentuB;  he  might  still 
have  determined  not  to  take  the  fowls ;  and  the  whole  matter  was, 
I  think,  inchoate  and  incomplete. 

Williams,  J. — I  am  of  opinion  that  this  conviction  is  right 
I  think  that  the  charge  was  made  out  against  Wiley,  if  the  jury 
were  satisfied  that  he  had  possession  of  the  property,  knowing  it 
to  be  stolen,  with  a  corrupt  and  wicked  mind.  In  tins  case  there 
is  no  doubt  as  to  his  knowledge,  or  as  to  the  corrupt  and  wicked 
mind ;  and  the  only  question  is,  whether  he  had  possession.  Now, 
it  appears  to  me  that  he  had  a  common  purpose  with  Straugham 
and  Williamson  of  carrying  the  stolen  goods  from  the  house  to  the 
stable ;  and  to  effectuate  that  purpose  it  was  necessary  that  one  or 
more  of  them  should  have  manual  possession  of  the  good& 
Accordingly,  one  hand  carried  the  sack ;  and  that  was  not  Wiley's; 
but  as  the  three  had  a  common  purpose,  I  think  that  they  were  all 
agents  of  one  another,  and  that  the  possession  of  the  man  who 
had  the  fowls  was  the  possession  of  the  prisoner. 

Platt,  B. — I  concur  in  opinion  with  my  brothers  Talfourd  and 
Martin,  and  think  the  conviction  wrong.  In  order  to  convict 
Wiley  as  a  receiver  of  stolen  goods,  I  think  that  it  was  necessaiy 
to  show  that  he  actually  received  the  goods,  that  is,  that  they  were 
in  such  a  position  as  to  be  under  his  dominion,  exclu^ve  of  that  of 
the  thieves.  If  it  was  to  be  taken  that,  while  the  sack  was  carried 
from  the  house  to  the  stable,  and  Wiley  was  lighting  the  carrier, 
the  goods  were  in  the  joint  possession  of  the  three  at  that  time, 
this  difficulty  must  arise — that  the  same  act  which  constituted 
the  joint  possession  by  the  hand  of  one  of  them,  would  be  a  felo- 
nious asportavit  by  the  one,  and  a  felonious  receiving  by  the  other; 
the  very  same  act  would  convict  the  two  of  entirely  different 
offences.  I  think  that  cannot  be;  and  that  as  no  bargain  had 
been  begun  at  that  time,  and  the  thieves  retained  the  control 
and  possession  of  the  goods, — ^not  a  legal  possession,  of  course, 
but  the  actual  possession, — and  as  there  was  no  intention  on  the 
part  of  the  thieves  of  parting  with  the  property,  unless  a  bai^am 
was  made,  it  would  be  much  too  strong  to  say  that  a  party  who 
only  contemplated  becoming  the  possessor,  if  a  bargain  could  be 
completed,  was  a  receiver  within  the  statute.  Therefore,  in  my 
opinion,  the  direction  of  the  chairman  was  wrong. 

Erle,  J. — I  am  of  opinion  that  the  conviction  was  right  on  two 
grounds.  First,  upon  the  facts  found  and  left  to  the  jury,  I  think 
that  Wiley  co-operated  with  the  thieves  in  removing  the  stolen 
property  from  the  house  to  the  stable,  which  was  under  his  con- 
trol, for  the  purpose  of  more  securely  bargaining  and  evading 
the  officers  of  the  law.  If  Wiley  had  actually  taken  part  in 
carrying  the  goods,  I  believe  in  the  minds  of  many  of  the  judges 
there  would  be  no  doubt  that  he  had  had  a  joint  possession  with 
the  thieves,  which  would  be  sufficient  to  convict  him  of  the  present 
charge;  and  as  he  accompanied  them,  and  lighted  them  to  the 
stable,  I  think  he  did  co-operate  with  them  in  transporting  the 
goods  as  much  as  if  he  had  helped  to  carry  them.     I  found  mj 
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opinion  on  the  law,  which  has  often  been  laid  down,  that  where        Bko. 
goods  are  stolen,  and  the  removal  from  the  owner's  premises  is  ^' 

complete,  and  the  thief  afterwards  procures  somebody  to  assist  him  "''"' 

in  removing  them  again  to  a  place  of  greater  security,  the  person        1850. 
who  so  removes  them  is  not  liable  to  be  convicted  of  larceny,        - — : 
because  by  the  first  removal  the  larceny  was  complete.     A  person     /eioJom 
who  so  co-operates  is  certainly  a  criminal  within  the  intention  of    rtcemng  of 
the  law,  and  I  think  that  the  law  is  strong  enough  to  reach  him    *^^^  fl'^^- 
as  a  receiver  of  stolen  goods.     That  is  one  ground  of  my  opinion ; 
but  I  also  attach  a  wider  meaning  to  the  word  "receive"  than 
8c»ne  of  my  learned  brothers  are  disposed  to  give  to  it    It  appears 
to  me  that,  with  reference  to  acts  of  felonious  receiving  or  taking,  the 
rules  of  the  civil  law  relating  to  possession  have  no  application,  (a) 
Orimnally,  the  person  who  received  and  assisted  a  thief,  after 
he  had  committed  a  larceny,  was  held  to  be  an  accessary  after 
the  fact,  but  then  several  statutes  were  passed,  in  consequence  of 
the  imperfect  state  of  the  law,  which  only  rendered  a  person 
punishable  who  harboured  the  thief.     By  those  statutes  the  guilty 
receipt  of  the  stolen  property  was  made  punishable ;  and  I  think 
that  the  word  "  receive,"  as  applied  to  the  goods,  ought  to  be  con- 
strued with  reference  to  the  other  oifence  of  harbouring  the  thief.    If 
a  man  harbours  a  thief,  with  a  view  in  any  way  to  assist  his  escape, 
he  is  guilty;  and  so,  I  think,  if  he  harbours  the  goods,  for  the  pur- 
pose of  assisting  the  thief,  he  is  guilty  of  a  felonious  receiving, 
within  the  meaning  of  the  statute.     If  the  owner  of  a  stable 
authorizes  thieves  to  deposit  in  that  stable  stolen  soods,  he  is 

Kilty  of  receiving  them.  That  proposition  by  itself  would  pro- 
bly  not  be  contested;  and  I  think  that,  if  he  authorizes  the 
thieves  to  go  into  the  stable  with  the  stolen  goods,  he  is  not  the 
leas  a  receiver  because  the  thieves  stay  with  uie  property.  The 
earlier  statutes  clearly  did  not  contemplate  a  bargain  or  consent  to 
the  transfer  of  the  stolen  property  as  essential  to  fhe  offence  of 
receiving:;  for  both  in  the  29  Geo.  2,  c.  30^  and  2  Geo.  3,  c.  28,  the 
crime  ot  receiving  is  expressed  thus : — "  Every  person  who  shall 
privately  buy  or  receive  any  stolen  lead,  &c.,  by  suffering  any 
door,  wmdow,  or  shutter  to  be  left  open  or  unfastened  between 
sun-setting  and  sun-rising,  for  that  purpose ;  '*  so  that  the  offence 
there  contemplated  involved  no  communication  with  the  thief  at 
all,  aft;er  he  had  possession  of  the  stolen  goods,  but  applied  to  the 
practice  of  leaving  open  a  place  of  deposit  previously  known  to 
the  thieves.  Such  a  case  is  certainly  within  the  mischief  of  the 
statute;  and  in  2  East  P.  C.  765,  it  is  expressly  laid  down,  ^^that 
in  order  to  constitute  a  receiver,  generally  so  called,  it  is  not  neces- 
sary that  the  goods  should  be  actually  purchased  by  him :  neither 
does  it  seem  necessary  that  the  receiver  should  have  any  interest 
whatever  in  the  goods ;  it  is  sufficient  if  they  be  in  fact  received 
into  his  possession  in  any  manner  malo  animOy  as  to  favour  the 

(a)  The  correct  use  of  the  term  "  possession  "  requires  extensiTe  and  precise  knowledge,  and 
the  mtrodoction  of  the  term  into  the  description  of  a  felonj  would  give  complezi^,  and  not 
clearnesSi  to  the  criminal  law:  (see  Von  Sayignj  on  Possession,  by  Sir  Ersldne  Perry.) 
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thief; "  and  the  same  law  is  to  be  found  in  2  Roas.  on  Crimes, 
247,  where  several  authorities  are  cited.  It  is  there  said:  **  If  th« 
prisoner  received  the  property  for  the  mere  purpose  of  conceal- 
ment, without  deriving  any  profit  at  all,  he  is  just  as  much  t 
receiver  as  if  he  had  purchased  it : "  (Per  Taunton,  J.,  A  v. 
RichardsorL)  It  seems  to  me,  therefore,  that  the  statute  contem- 
plated precisely  such  a  taking  as  is  proved  in  this  case.  With 
respect  to  the  latter  ground  of  decision,  I  take  into  consideratioD 
the  facts  that  the  goods  were  taken  into  the  stable,  and  were  found 
lying  on  the  ground  there  in  the  manner  stated. 

Cresswell,  J. — I  a^ree  with  those  of  the  judges  who  think 
the  conviction  right.  The  direction  of  the  chainnan  is  the  matter 
to  be  looked  at ;  and  the  words  ^'  as  above  "  embody  in  the  sum- 
ming up  the  manner  in  which  the  goods  were  taken  to  the  stable^ 
Wiley  carried  the  light,  and  he,  therefore,  assisted  in  the  removal  of 
the  goods  to  the  stable.  If  the  goods  had  been  carried  by  the  thievei 
from  one  part  of  the  owner's  premises  to  another,  but  not  finaDj 
taken  away,  and  the  prisoner  Wiley  had  afterwards  been  called 
in  to  assist  in  removing  them  off  the  premises,  he  would  undoubt- 
edly have  been  guilty  of  larceny ;  there  would  have  been  a  suffi- 
cient asportavit  by  him,  and  he  would,  therefore,  have  had  a  jont 
possession  in  so  removing  them.  Substituting,  then,  for  the  depont 
on  the  premises  of  the  ori^nal  owner,  a  deposit  elsewhere,  the 
a  prisoner  who  assists  in  the  removal  of  them  must  equally  have 
joint  possession  during  that  removal ;  and  knowing  them  to  be  stolen, 
he  is,  I  think,  whilst  he  is  engaged  in  that  act,  a  felonious  receiTer. 
If  it  were  necessary,  I  should  be  also  inclined  to  put  the  lamr 
construction  on  the  word  "  receive  "  suggested  by  my  brother  Ene. 

Maule,  J. — I  think  that  this  conviction  is  wrong. 

Coleridge,  J. — I  also  think  the  conidction  wrong.  We  must 
decide  this  case  upon  the  direction  given  by  the  chairman  it 
sessions ;  which,  if  construed  strictly,  might  confine  the  case  to  the 
mere  fact  of  leading  the  thieves  to  the  stable ;  but  I  think  it  is 
far  better  and  more  convenient  to  treat  it  as  including  all  the  cir- 
cumstances stated  upon  the  case.  Looking,  then,  at  the  drcum- 
stances,  it  is  to  be  observed  that  the  case  states  no  previous  invita- 
tion by  the  prisoner,  or  communication  between  him  and  tiie 
thieves ;  but  he  is  in  his  father's  house  with  the  thieves,  and  he 
helps  tliem  to  convey  the  goods  to  the  stable,  with,  it  may  be 
assumed,  the  guilty  purpose  of  buying,  and  so  obtaining  possession 
of  the  stolen  property,  upon  a  contingency  which  never  haf^iened. 
Until  some  bargain  had  been  concluded,  he  never  intended  to  take 
charge  of  it,  nor,  in  fact,  could  he  have  taken  possession.  This, 
therefore,  is  not  a  case  of  joint  constructive  possession ;  nor  did 
the  thieves  intend  to  admit  him  to  any  actual  possession  exc^ 
upon  a  bargain  which  was  never  made.  The  diarge  of  reodving 
must  imj)ort  possession,  actual  or  constructive ;  and  in  this  oiscr 
I  can  find  neither  one  or  the  other.  I  entirely  concur  with  my 
brother  Martin  in  thinking  that,  in  administering  the  process  of 
the  criminal  law,  we  ought  to  go  on  broad  grounds  of  constroctiopy 
intelligible  to  ordinary  people. 
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Patteson,  J. — Upon  the  whole,  I  am  of  opinion  that  this  con-        Rko. 
Tiction  is  wrong.     I  do  not  mean  to  say  that  it  is  necessary,  in  ^ 

order  to  constitute  a  receiving,  that  the  prisoner  should  in  every    ^"^^"•^• 
case  actually  touch  the  stolen  property,  or,  that  there  may  not  be        isso. 
cases  of  joint  possession  by  the  thief  and  receiver,  in  which  a  con-     jyj^ig  « 
viction  would  be  proper ;  but  I  think  that  there  must  be  such     feUmwus 
circumstances  in  the  case  as  will  show  that  the  stolen  property    recekmg  of 
was  under  the  control  or  power  of  the  receiver,  either  jointly    '^^^^^^^^^ 
with  or  separately  from  the  thief;  and  in  my  opinion  there  is  an 
absence  of  such  circumstances  in  this  case.     Here  the  property 
was  all  the  time  in  the  manual  possession  of  the  thieves ;  Wiley 
conducted  them  to  a  place  where  it  was  proposed  to  bargain  for 
the  purchase,  but  he  is  apprehended  before  the  sack  is  opened,  or  Judgment  of 
'anything  done.     How  far  the  fact  that  the  sack  was  found  lying  ^***^°»  '^• 
on  the  floor  of  the  stable,  and  the  three  men  round  it,  might  have 
justified  a  conviction,   I   cannot  inquire,  because    the   chairman 
directed  the  jury  that  the  taking  into  the  stable  was  in  itself  a 
receiving;    but   I   incline    to   think  that  fact   would  not  have 
fixed  the  prisoner,  because  it  was  not  intended  that  the  goods 
Bhould  be  taken  by  him  until  a  bargain  had  been  made. 

Alderson,  B. — I  agree  with  the  majority  of  the  court.  There  Judgment  of 
IB  nothing  to  show  that  the  goods  were  ever  out  of  the  manual  ^^^^™*°'  ^• 
possession  of  the  thieves.  I  agree  that  there  may  be  a  joint  pos- 
session by  the  thief  and  receiver ;  and  if  the  stolen  articles  had  ever 
been  out  of  the  manual  possession  of  the  thieves,  and  had  then  been 
jointly  conveyed  by  the  three,  Wiley  might  have  been  liable  to  be 
found  guilty  as  a  receiver ;  but  here  the  thieves  take  the  goods 
into  the  house ;  it  does  not  appear  what  took  place  in  the  house ; 
then  they  come  out,  and  Wiley  admits  them  into  a  stable  under 
his  control.  There  is  nothing  to  show  that,  before  they  went 
into  the  house,  there  was  any  previous  communication.  Now, 
those  are  all  the  facts  which  were  left  to  the  jury  in  this  case,  and 
I  think  that  they  were  not  sufficient  for  the  purpose.  The  pri- 
soner never  had  possession ;  he  intended  to  bargain  for  the  pro- 
perty, and  to  take  possession  if  the  bargain  was  completed,  but  he 
never  did  so.  There  must  in  these  cases  be  a  dividing  line,  which 
it  is  always  difficult  to  define  with  accuracy ;  but  I  think  in  this 
case  the  dividing  line  was  not  reached,  and  that  the  bench  laid 
down  an  inaccurate  rule  to  guide  the  jury. 

Pabke,  B. — I  also  think  the  conviction  wrong.  It  is  our  duty  judgment  of 
to  confine  ourselves  to  the  case  submitted  to  us ;  and  the  question  P«rke,  B. 
reserved  is  whether  the  conviction  is  right — the  bench  having  told 
the  jury  "that  the  taking  of  Straugham  and  Williamson  w^ith 
the  stolen  goods,  as  above^  by  Wiley  into  the  stable,  over  which  he 
had.  control,  for  the  purpose  of  negotiating  about  the  buying  of 
them,  he  well  knowing  the  goods  to  have  been  stolen,  was  a  receiv- 
ing of  the  goods  by  him  within  the  meaning  of  the  statute."  We 
are  not  to  speculate  whether  the  three  were  participes  criminis ; 
the  word  "receive"  must  be  understood  in  its  ordinary  signification; 
and  must  mean  a  taking  into  possession,  actual  or  constructive. 
Here,  I  think,  there  is  no  proof  that  the  property  ever  got  into 
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Rko.        the  possession  of  AViley  at  all, —  certainly  none,  by  his  taMng 
JoHs  Wiley   ^^U^^^son  and  Straugham  into  the  stable.     He  never  touched 

*  the  goods,  and  they  never  intended  to  part  with  the  possession  of 

18.50.        them^  except  upon  the  contingency  of  his  becoming  a  purchaser, 
\viuuit a     which  did  not  happen.      The  only  question  is,  whether  by  letting 
ftkmiotu     the  thieves  with  the  goods  into  the  stable,  he  received  the  goods. 
*^^'^JJ»^   I  think  that  there  must  be  a  receiving  of  the  goods  into  posses- 
^^^'*^'^'  sion  as  distinct  in  some  way  from  the  receiving  of  the  thief;  and 
that  the  receiving  of  the  thief  with  the  goods  into  a  house  is  not 
a  recei>dng  of  the  goods  within  the  statute,  in  a  case  like  this,  any 
more  than  it  would  be  in  the  case  of  a  thief  received  into  a  house 
with  a  stolen  watch  in  his  pocket 
Judgment  of         LoRD  Campbell,  C.  J. — I  agree  with  those  of  the  judges  who 
Lord  Cjmipbell,  think  the  conviction  right,  and  concurring  in  their  reasons,  I  have 
^*  ^'  little  to  add.     I  think  that  there  is  a  receiving  within  the  statute 

wherever  a  person,  knowing  goods  to  be  stolen,  has  possession  of 
them  for  a  bad  purpose.  It  is  wholly  immaterial  whether  he  has 
any  property  in  them;  and  if  we  look  to  analogies  derived  from 
the  Statute  of  Frauds,  or  the  rules  relating  to  actions  of  treqiafls 
or  trover,  our  judgment  is  likely  to  be  misled.  The  material 
question  is,  whether  there  has  been  a  possession  malo  ammo;  and 
all  the  judges,  I  believe,  are  of  opinion  that  there  may  be  a  suffi- 
cient possession^  though  there  is  not  a  manual  possession.  Now, 
what  are  the  facts  from  which  it  may  be  said  that  AVlley  had  po8> 
session  ?  The  sack  was  brought  to  his  Other's  house ;  and  he  entoi 
into  a  common  purpose  with  the  thieves  of  carrying  the  goodi 
from  the  house  to  the  stable,  over  wluch  he  had  control,  for  Ae 

Eurpose  of  bargaining,  and  that  was  an  illegal  purpose.  Thei^ 
ad  not  TVlley  possession  for  that  purpose  ?  The  thieves  had  no 
intention  of  then  finally  parting  with  the  possession ;  but  they  had 
the  common  purpose  of  carrying  the  goods  into  the  staUCi 
Straugham  carried  the  sack ;  but  the  possession  of  Straugham  wai 
also  the  possession  of  Williamson,  and  if  of  Williamson,  why  not 
of  Wiley  also  ?  he  went  before  with  the  candle.  Suppose  he  hid 
assisted  in  the  very  act  of  carrying  it,  would  he  not  nave  had  pot- 
session  ?  And  does  it  signify  what  part  each  took  in  carrying  ovi 
the  common  purpose  ?  Ko  doubt  there  may  be  a  joint  posseasoa 
by  the  thieves  and  the  alleged  receiver ;  and  it  seems  to  me  that, 
during  that  removal,  Wiley  certainly  had  such  a  joint  pofisesaion  of 
the  stolen  property ;  but  I  cannot  stop  there.  Upon  a  fair  con- 
struction or  this  case,  I  think  that  the  whole  transaction  was  hud 
before  the  jury,  and  that  we  are  to  express  our  opinion  upon  tbe 
whole  case.  Then,  what  follows  ?  The  sack  is  found  lying  in  the 
stable ;  no  one  touching  it ;  it  is  not  in  the  actual  mnntial  pos- 
session of  any  one  of  the  three,  but,  in  my  opinion,  quite  as  mndii 
in  the  possession  of  Wiley  as  of  the  others.  I  cannot  say  thai 
there  can  be  no  possession  by  the  receiver  unless  the  thieves  had 
intended  permanently  to  part  with  the  possession ;  and  so,  I  think 
the  verdict  warranted  by  the  evidence  of  what  occurred  in  the  stable. 

Comvictum  revenei 
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COURT  OF  CRIMINAL  APPEAL. 

January  18,  1851. 

(Before  Jervis,  C.  J.,    Patteson,  J.,    Cresswell,   J., 

Exile,  J.,  and  JVIartin,  B.) 

Reg.  v.  Mary  Anne  Mears  and  Amelia  Chalk,  (a) 

Procuring  prostitution  by  false  pretences — Statute  12  4*  13  Vict,  c,  76 — 
Conspiracy  to  commit  that  offence — Indictment — Evidence. 

An  indictment  charged  thai  A.  B.  and  C.  D.  did  between  themselves  con- 
spire,  combine,  confederate,  and  agree  together,  wickedly,  knowingly, 
and  designedly ,  to  procure,  by  false  pretences,  false  repesentations,  and 
other  fraudulent  means,  one  J.  C,  then  being  a  poor  child,  under  the 
age  of  twenty-one  years,  to  wit,  ^.,  to  have  illicit  carnal  connexion 
with  a  man,  to  wit,  a  man  whose  name  is  to  the  jurors  unknwon,  con- 
tra formam  statuii. 

Held  good,  as  disclosing  an  indictable  offence  at  common  law,  and  sup- 
ported  by  the  evidence  stated  in  the  case. 

THE  prisoners  Mary  Ann  Mears  and  Amelia  Chalk  were  tried 
at  the  Epiphany  Sessions  for  the  town  and  county  of  the 
town  of  Southampton,  held  on  the  7th  of  January,  1851,  before 
Edward  Smirke,  recorder,  upon  the  following  indictment,  to  which 
they  had  pleaded  not  guilty. 

Borough,  town  and  county  of  the  town  of  Southampton. — The  indictmeDt. 
jurors  for  our  Lady  the  Queen,  upon  their  oath  and  affirmation 
present,  that  Mary  Ann  Mears,  late  of  the  parish  of  Saint  Mary, 
in  the  town  and  county  of  the  town  aforesaid,  single  woman,  being 
a  person  of  wicked  and  depraved  mind  and  disposition,  and  con- 
triving, and  craftily,  and  deceitfully  intending  to  debauch  and 
ctitfrnpt  the  morals  of  one  Johanna  Carroll,  as  hereinafter  men- 
tioned, and  to  seduce  her  into  an  infamous  and  wicked  course  of 
life,  heretofore  and  after  the  passing  of  a  certain  act  of  Parliament 
for  the  better  preventing  the  heinous  oifence  of  procuring  the 
defiling  of  women,  to  wit,  on  the  14th  day  of  November,  a.  d. 
1850,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  town  and 
county  aforesaid,  did  knowingly,  deceitfully,  and  unlawfully 
attempt  and  endeavour,  as  much  as  in  her  lay,  to  procure  the  said 
Johanna  Carroll,  the  said  Johanna  Carroll  then  and  there  being  a 
child  under  the  age  of  twenty-one  years,  to  wit,  the  age  of  fifteen 
years,  an  orphan  and  a  servant  out  of  place,  to  have  illicit  carnal 
connexion  with  a  man,  to  wit,  a  certain  man  whose  name  is 
to  the  Jurors  aforesaid  unknown,  by  then  and  there  knowingly  and 
unlawlully  falsely  and  fraudulently  pretending  and  representing 

(a)  Beported  by  A  Bittleston,  Esq.,  Barrister-ai-Law. 
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to  the  said  Johanna  Carroll  that  she  the  said  IVIary  Ann  ileans 
was  the  friend  of  the  said  Johanna  Carroll,  and  knew  her  father 
and  mother,  and  that  if  she  the  said  Johanna  Carroll  would  go 
home  with  her  the  said  Mary  Ann  Mears,  the  said  Mary  Am 
Mears  would  keep  her  until  she  the  said  Johanna  Carroll  couH 
get  a  place,  and  that  she  the  said  Mary  Ann  Mears  would  heredf 
try  all  she  could  to  get  her  a  place,  and  by  then  and  there,  under 
such  false  and  fraudulent  pretences  and  representations,  taking  her 
the  said  Johanna  Carroll  to  the  house  of  the  said  Mary  Am 
Mears,  and  keeping  her  there  for  a  long  space  of  time,  and  solicit- 
ing her  and  trying  to  induce  her  then  and  there  to  have  illicit 
carnal  connexion  with  the  said  man,  whereas  in  truth  and  in  fact  the 
said  Mary  Ann  Mears  was  not  the  friend  of  the  said  Johanoi 
Carroll,  and  the  said  Mary  Ann  Mears  did  not  intend  to  take,  and 
did  not  take  the  said  Johanna  Carroll  home  with  her  to  keep  the 
said  Johanna  Carroll  till  she  the  said  Johanna  Carroll  could  get  t 
])lace,  or  till  she  the  said  Mary  Ann  Mears  could  obtain  a  pliee 
for  hei',  but  craftily  and  subtilly  with  the  wicked  design  and  piu^ 
pose,  by  the  said  false  and  fraudulent  pretences,  representations, 
and  means  aforesaid,  to  procure  the  said  Johanna  Carroll  to  have 
connexion  with  a  man  as  aforesaid,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity.  And  the  jurors  afore- 
said, upon  their  oath  and  affirmation  aforesaid,  do  further  present, 
that  Ajnelia  Chalk,  late  of  the  parish  aforesaid,  in  the  town  and 
county  aforesaid,  labourer,  at  the  time  of  the  committing  of  the 
said  misdemeanor  by  the  said  Mary  Ann  Mears,  as  aforesaid,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  at  the 
town  and  county  aforesaid,  the  said  Mary  Ann  Mears  to  do  and 
commit  the  said  misdemeanor,  wickedly,  knowingly,  and  unlaw- 
fully did  abet  and  assist,  contrary  to  the  form  of  the  statute  m 
such  case  made  and  provided,  and  against  the  peace  of  our  ladj 
the  Queen,  her  crown  and  dignity.  That  the  said  Mary  Ana 
Mears  and  Amelia  Chalk  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  with  force  and  arms,  at  the  parish  afiie- 
said,  in  the  town  and  county  aforesaid,  wickedly,  designedft 
and  unlawfully  did  attempt  and  endeavour,  by  false  pretences^ 
false  representations,  and  other  fraudulent  means,  to  procure  the 
said  Johanna  Carroll,  then  being  a  child  under  the  age  of  twenty* 
one  years,  to  wit,  of  the  age  of  fifteen  years,  to  have  illiot 
carnal  connexion  with  a  man,  to  wit,  a  certain  man  whose  nane 
is  to  the  jurors  aforesaid  unknown,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  di<mity.  That  the 
said  Mary  Ann  Mears  and  the  said  Amelia  Ctu&  afterwaids^  to 
wit,  on  the  day  and  year  aforeswd,  with  force  and  arms,  at  4e 
parish  aforesaid,  in  the  town  and  county  aforesaid,  did  between 
themselves  conspire,  combine,  confederate,  and  agree  together 
wickedly,  knowingly,  and  designedly  to  procure  by  febe  pretences* 
false  representations,  and  other  fraudulent  means,  the  said  JohiDBi 
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Carroll,  then  being  a  poor  child  under  the  age  of  twenty -one  years,        Reo. 
to  wit,  of  the  age  of  fifteen  years,  to  have  illicit  carnal  connexion  _,  .  ^v 
with  a  man,  to  wit,  a  certain  man  whose  name  is  to  the  jurors  aiore-        ^^j> 
said  unknown,  contrary  to  the  form  of  the  statute  in  such  case     A.  Chalk. 
made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen,        ~r 
her  crown  and  dignity.  _ 

The  following  was  the  case  proved  in  evidence  in  support  of  the   Compiracy  to 
indictment,  so  far  as  is  material  to  the  question  reserved.  ^'^J? 

The  prosecutrix,  Johanna  Carroll,  a  girl  aged  fifteen,  whose  ^^^^ ' "  '*^ 
father  and  mother  had  been  dead  two  years  and  upwards,  had 
been  put  out  to  service  by  the  guardians  of  the  poor  within  the 
town  and  county  of  the  town  of  Southampton.  On  Monday,  the 
I8th  November  last,  she  left  her  last  place,  and  not  having  got 
another,  she  applied  to  the  landlord  of  a  public-house  at  South- 
ampton for  a  bed  for  that  night.  The  landlord  was  unknown  to 
her  when  she  applied.     The  prisoner  Chalk  was  present,  and  the 

Erisoner  Mears  joined  them  shortly  afterwards.  The  landlord  said 
e  could  not  give  her  a  bed  that  night,  but  referred  her  to  Mrs. 
Mears,  who  said  she  would  let  her  have  a  bed  sooner  than  let  her 
sleep  out.  The  prisoners  were  at  the  time  living  in  the  same 
house,  in  the  said  town,  and  had  no  apparent  means  of  subsistence 
except  by  prostitution  and  receiving  men  in  the  house. 

The  two  prisoners  then  took  the  prosecutrix  home.  In  the 
course  of  conversation  on  their  way  and  just  after  they  got  home, 
Mears,  having  learnt  from  the  prosecutrix  who  she  was  and  that  ^^*'^*°^  ^^.^ 
she  wanted  to  get  into  service  again,  told  her  that  she  knew  her 
father  and  mother,  and  that  she  would  let  the  prosecutrix  remain 
in  her  own  house  without  paying  anything  till  she  could  get  a 
place,  and  that  she  (Mears)  would  also  try  to  get  one  for  her. 

The  prosecutrix  remained  some  days  in  the  house,  looking  for  a 
place  and  doing  household  work  in  the  daytime,  and  sleeping  with 
a  little  girl  at  night  Mears  gave  her  food  whilst  there.  On  Tues- 
day evening  the  prisoners  brought  two  men  to  the  house,  who 
stayed  some  time  there,  and  drank  with  them.  On  Wednesday 
the  two  men  again  came  and  slept  there,  each  with  one  of  the 
prisoners. 

On  Thursday  morning  the  prisoner  Chalk  talked  to  the  prose- 
cutrix, and  advised  her  to  go  out  and  get  money  along  with  her 
as  she  herself  did,  but  the  prosecutrix  did  not  follow  her  advice. 
On  that  day  three  men  came  in  the  afternoon  to  the  house,  and 
after  staying  a  short  time  went  away.  One  of  them  returned  later 
in  the  evemng.  Whilst  he  and  the  prosecutrix  and  both  prisoners 
were  together  in  a  room  of  the  house,  the  man,  who  was  unknown 
to  the  prosecutrix,  called  Mears  out  for  a  few  minutes.  In  their 
absence  the  prisoner  Chalk  told  the  prosecutrix  that  they  had 
perhaps  gone  out  to  talk  about  her  (the  prosecutrix),  and  to  ask 
the  man  whether  she  and  the  man  would  go  into  the  bedroom 
twether.  On  the  return  of  Mears  and  the  man,  Mears  called  her 
aside,  and  asked  her  whether  she  had  any  objection  to  go  into  the 
bedroom  with  the  man.     The  prosecutrix  refused,  on  which  Mears 
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Beo.       said  to  her  that  it  was  the  best  way  of  getting  a  liying.     Chalk 

M.  A  M         ^^^  urged  her  to  go  with  the  man,  and  Mears  told  her  she  would 

AMD        S^^  some  money  from  him  if  she  did  so.  The  prosecutrix  persisted  m 

A.  Chalk,    refusing,  and  tne  man  after  drinking  with  the  women  left  the  house 

^777       late  at  night.     Mears  then  abused  the  prosecutrix,  charged  her  witb 

^'       being  shy,  called  her  offensive  names,  and  said  that  if  she  wanted 

Cantpiracg  to  to  ^et  her  living  she  must  get  it  as  she  did  if  she  bided  with  her, 
'I^IJJ?      ana  she  threatened  to  turn  her  out  without  her  clothes.     The  pro- 
secutrix said  she  would  go  then,  but  Mears  said  she  shoold  stiy 
till  next  morning. 

On  Friday  a  child  of  the*  prisoner  Chalk,  who  was  lying  dead  in 
the  house,  was  buried.  Early  on  Saturday  the  prosecutrix  left  tlie 
house  without  being  allowed  to  take  back  her  clothes,  and  hai^ 
no  friends  or  relatives  to  go  to,  returned  to  the  workhouse.  The 
prisoners,  or  one  of  them,  had  pawned  part  of  the  clothes,  and 
Mears  claimed  to  keep  the  rest  to  pay  for  the  prosecutrix's  lo^- 
ings,  but  eventually  delivered  them  up  to  the  mspector  of  pdioe 
who  had  been  sent  to  demand  them. 

The  prosecutrix  had  no  knowledge  of  the  course  of  life  followed 
by  the  prisoners  till  the  third  day,  but  she  owned  that  she  siv- 
pected  it  on  the  second. 

There  was  no  proof  that  the  prisoners,  or  either  of  them,  knew 
the  parents  of  the  prosecutrix,  or  that  they  or  either  of  them  ever 
tried  to  get  any  place  as  a  servant  for  her. 
SielmieCTtion.  Several  witnesses  to  prove  the  girl  Carroll's  previous  habits  and 
good  character,  and  other  circumstances,  were  called  for  the  pro- 
secution. 

The  prisoners  offered  no  evidence,  and  made  no  statement,  ii 
defence,  nor  were  they  defended  by  counseL 

The  above  facts  were  left  to  the  jury  as  evidence  under  all  the 
counts,  and  the  jury  were   told  that  they  could  not  find  bodi 
prisoners  guilty  under  the  first  and  second  counts,  nordtherof 
them  guilty  under  the  last,  unless  they  believed  that  they  acted    < 
in  concert  and  with  the  common  object  of  procuring  the  illicit    1 
connexion  aUeged  in  the  indictment,  by  the  false  pretences  and   J 
representations  or  fraudulent  means  charged. 

The  jury  found  both  guilty  on  all  the  counts.  The  recorder 
passed  sentence  on  each,  but  respited  execution  until  the  dedaon 
of  the  court  upon  the  following  questions,  which  he  thought  proper 
to  reserve,  namely^ — 

1st.  Whether  the  above  state  of  facts  was  evidence  to  go  to  tlie 
jury  on  all  or  any  of  the  counts  ? 

2nd.  Whether  the  counts,  or  any  of  them,  disclose  an  indictiUe 
offence,  and  are  valid  in  point  of  law  ? 

The  prisoners  were  committed  to  prison  for  want  of  baiL 
Argument  to         C.  Saunders  (with  him  fV,  M.  Cooke)  for  the  prosecution. — This 
the  crown.        ^^^q  ^^  reserved  by  the  recorder  ex  mero  matu.     The  indict- 
ment   is    framed    on     12    &    13    Vict,    c    76,    which    enacts: 
'^  That  if  any  person  shall,  by  false  pretences,  ialse  represen- 
tations,  or  other  fraudulent  means,  procure  any  woman  or  child 
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under  the  age  of  twenty-one  years  to  have  illicit  carnal  con-        Reo. 
nexion    with   any  man,  such   person  shall   be  guilty  of  a  mis-  ^  ^\ 
demeanor.''    Now  that  statute  is  capable   of  two  constructions.     '   ^^ 
One  is,  that  in  order  to  complete  the  offence  it  is  necessary    A.  Cualk. 
that  the  carnal  connexion  should  actually  have  taken  place ;  and        [^ 
that  would  be   the   ordinary   meaning.     The  other  is,  that  any        — ' 
person  who  took  steps  to  bring  about  that  connexion  should  be  Contpiracy  to 
guilty  of  the  offence ;  but  in  this  case  the  indictment  proceeds    pJ^^ltiMUm. 
upon  the  other  construction,  and  is  framed  for  an  attempt  to  com- 
mit the  offence.     As  to  the  false  pretences,  the  words  of  this 
statute,   "  false  pretences,  false  representation,  and  other  fraudu- 
lent means"  are  much  larger  than  those  of  7  &  8  Geo.  4,  c.  29, 
8.  53,  which  relates  to  the  obtaining  of  money  or  goods  by  false 
pretences.     Under  the  latter  act  it  is  essential  to  prove  that  the 
representations  made  were  false  in  fact ;  and  it  has  been  decided  that 
a  mere  promise  of  future  conduct,  however  fraudulently  made,  is  not 
within   the   act.     Under  this  statute  it  is  submitted  that  any 
fraudulent  means  resorted  to  for  the  purpose  of  inducement  are 
within  the  statute;  and  the  enticing  by  promises  is  one  of  the 

{principal  mischiefs  against  which  the  act  is  Erected.  Here  the 
alse  pretences  alleged  in  the  1st  and  2nd  counts  are  quite  sufficient. 
[Jebvis,  C.  J. — The  pretence  by  the  defendants  that  they  knew 
the  girl's  father  and  mother,  is  not  negatived  in  the  indictment. 
The  real  false  pretence  is  that  they  would  try  to  get  her  a  place.] 
And  that  they  were  her  friends.  [Jebvis,  C.  J. — Aiders  and 
abettors  in  misdemeanor  are  principals:  I  never  before  saw  an 
indictment  for  misdemeanor  charging  an  aiding  and  abetting  as  in 
this  case.]  No  doubt  Chalk  might  have  been  indicted  as  principal 
jointly  with  Mears,  but  there  is  no  objection  to  the  form  here 
adopted.  As  to  the  3rd  count, — ^if  the  object  of  the  conspiracy 
is  illegal,  the  means  need  not  be  set  out.  Whatever  the  prisoners 
did  expressive  of  their  meaning  is  evidence.  (He  was  stopped  by 
the  court.) 

Jeryis,  C.  J. — The  q^uestion  reserved  is — whether  there  is  any  Judgment 
good  count — and  any  evidence  to  be  left  to  the  jury  in  support  of 
it.  It  is  unnecessary  to  discuss  the  1st  and  2nd  counts,  and  upon 
them  we  give  no  opinion,  because  we  all  think  that  the  3rd  is  a 
good  count ;  the  court  being  clearly  of  opinion  that  a  conspiracy  to 
solicit  prostitution,  being  against  good  morals  and  public  decency, 
18,  independently  of  the  statute,  an  indictable  offence,  and  that 
there  was  evidence  for  the  jury  in  support  of  it.  In  Burr.  1434, 
(DelavaVs  case)^  an  information  was  granted  for  a  conspiracy  to 
debauch,  though  the  girl  was  a  consenting  party ;  and  there  are 
several  other  cases  mentioned  in  KusselL  (a) 

Patteson,  J. — There  is  also  the  Lady  Henrietta  Berkeley's 

Conviction  affirmed. 

(a)  2  Buss,  on  Crimes,  p.  286. 

(6)  IL  T.  Lord  Grty  and  others  (3  SUte  Trials,  519 ;  1  East  P.  C.  p.  460.) 
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COURT  OF  CRimNAL  APPEAL. 

January  18,  1851. 

(Before  Jervis,  C.  J.,  Patteson,  J.,  Cresswell,  J.,  Erle,  J., 

and  Martin,  B.) 

Reg.  v.  William  Dovey  and  Elizabeth  Grat.  (a) 

Indictment  charging  two  with  jointly  receiving  stoien  goods,     A  sepamie 
receipt  only  being  proved^  which  is  to  be  acquitted* 

Upon  an  indictment,  which  charged  A,  and  B,  with  Jointly  rteeiring 
stolen  goodsy  a  joint  receipt  must  be  proved  in  order  to  convict  both ; 
but  if  a  separate  receipt  by  each  is  proved^  that  one  may  be  eonvidei 
who  is  proved  to  have  been  guilty  of  thejirst  separate  act  o/*  reeeiving. 

Therefore,  where  the  evidence  was,  that  A,  alone  had  received  the  stoien 
property  from  tlie  thief  near  to  the  pUice  where  it  was  stoien^  w  the 
middle  of  the  night  in  which  it  was  stolen,  and  that  B.  was  onUffosad 
in  possession  of  part  of  it  the  next  day   at  a  considerable  distance: 

Held,  that  B,  could  not  be  convicted  ;  for  the  allegation  in  the  indietatent 
was  satisfied  by  the  evidence  of  a  separate  receipt  by  A,  ;  and  ike 
evidence  of  a  subsequent  receipt  by  B,  ought  not  to  be  submitted  to  ike 
jury. 

AT  the  Epiphany  Quarter  Sessions  for  the  County  of  HsDti, 
holden  at  Winchester,  on  the  30th  of  December,  1850, 
William  Dovey  and  Elizabeth  Gray  were  charged  on  an  indict- 
ment, a  copy  of  which  is  hereunto  annexed,  in  the  let  count,  with 
stealing,  and  the  2nd  count  with  receiving,  twelve  turkeys,  know- 
ing^them  to  have  been  stolen. 

Dovey,  and  a  man  named  Hodder,  who  had  absconded,  both 
resided  at  Brook,  in  the  county  of  Hants,  near  the  premises  of 
the  prosecutor  from  which  the  property  was  stolen ;  they  were 
both  in  company  with  others  at  a  public-house,  at  eleven  o'clock^ 
on  the  night  the  turkeys  were  stolen ;  and  at  eight  o^clock  the 
following  morning  they  were  seen  together,  ten  miles  from 
Brook,  on  the  road  from  that  place  to  Salisbury,  with  a  horse  and 
cart  belonging  to  Dovey.  The  same  day  Dovey  sold  two  of  the 
turkeys  at  Salisbury,  and  the  other  prisoner,  Elizabeth  Gray,  who 
resided  at  Salisbury,  was  proved  to  have  dbposed  of  the  remainiig 
ten,  at  Salisbury,  on  the  same  day. 

The  prisoner  Dovey  made  a  statement,  which  was  given  in 
evidence,  that  he  was  called  up  at  two  o'clock,  a.m.,  in  the  night 
on  which  the  turkeys  were  stolen  by  Hodder,  who  brought  the 
turkeys  to  him  in  a  sack,  and  that  he  took  them  to  Salisbury  and 
sold  them  for  Hodder. 

The  jury  returned  a  verdict  of  guilty  against  both  prisoners  on 
the  2nd  count,  for  receiving. 

(a)  Reported  by  A.  Bittlkston,  Esq^  Barrister-at-Lair. 


CRIMINAL  LAW   CASES.  429 

It  was  objected  by  counsel  for  Elizabeth  Gray,  citing  R.  v.        Heo. 
Messingham  (2  Moo.  C.  C.  257),  that  the  prisoners  could  not  be  ''• 

convicted,  inasmuch  as  the  indictment  charged  a  joint  receiving,    'iJ^grIy. 
whereas  the  evidence  showed  separate  acts  of  receiving ;  and  at        — 7- 
the  suggestion    of  counsel,  I  then  put  it  to  the  jury  whether        ^^^' 
they  found  a  joint  or  a  separate  receiving,  upon  which  they  returned  jomt  rteewUig 
the  following  verdict : —  —Evidtntx, 

**  We  find  that  William  Dovey  received  on  the  road  between 
Brook  and  Salisbury,  and  Elizabeth  Gray,  at  Salisbury.  The 
prisoners  were  not  together  at  the  time." 

Sentence  of  imprisonment  was  passed  upon  both  prisoners,  and 
execution  respitea.  Elizabeth  Gray  was  admitted  to  bail,  and 
TVlUiam  Dovey  was  remanded  to  prison,  until  the  question  arising 
on  his  conviction  shall  have  been  decided. 

The  opinion  of  the  Court  of  Appeal  is  prayed  whether  upon 
this  verdict  the  judgment  given  ought  to  be  reversed  in  favour  of 
both  or  either  of  the  prisoners. 

C.  Saunders  (for  the  prisoner  Gray.) — This  is  an  indictment  Argnment  for 
which  charges  a  joint  receiving,  whereas  the  evidence  proved  a  pnaoMr* 
separate  receipt  by  each;  and  R.  v.  Messingham  (2  Moo.  C.  C. 
257),  decides  tnat,  unless  a  joint  receiving  is  found,  both  cannot  be 
convicted.  [Jervis,  C.  J. — But  one  may,  and  the  question  is 
which.]  That  must  be  decided  by  the  court.  [Jervjs,  C.  J. — 
It  cannot  depend  upon  mere  caprice ;  and  in  MessinghanCs  case, 
I  think  the  court  acted  on  the  rule  that,  as  soon  as  the  averment 
was  satisfied  by  proof  of  a  separate  receipt  by  one,  no  further 
evidence  was  admissible  to  prove  a  separate  receipt  by  the  other ; 
and  so  that  other  was  entitled  to  be  acquitted.]  There  was  no 
venue  laid  in  the  indictment  in  R,  v.  Martin  ( I  Den.  C.  C.  398) ;  R, 
V.  fVebb  {ib.  338.)  [Jervis,  C.  J. — We  can  only  dispose  of  the 
points  reservedj  Tnis  goes  to  the  jurisdiction  of  the  court  below. 
fCBESSWELL,  J. — ^Brook  is  in  Hampshire ;  so  that  the  evidence 
uiows  that  the  man's  offence  was  committed  within  the  jurisdic- 
tion. Erle,  J. — This  point,  however,  was  not  made  at  the 
triaL]     Then  the  case  rests  upon  the  other  point. 

Jervis,  C.  J. — According  to  the  principle  which  seems  to  have  Judgment 
been  acted  upon  in  Messingham's  case  (b\  the  allegation  having 
been  satisfied  by  evidence  of  a  separate  receipt  by  Dovey,  the 
evidence  affecting  the  woman  ought  not  to  have  been  left  to  the 
jury. 

Conviction  of  Gray  reversed, 

(6)  In  3fetaingham*t  case^  the  indictment  being,  that  John  «nd  Mary  M.  felonionsly  received 
stokn  meat;  the  e>idence  was,  that  John  first  received  in  the  absence  of  Mary.  It  was 
objected  at  the  trial  that  Mary  conld  not  be  lej^ally  convicteil  jointly  with  John,  npon  this 
indictnient :  first,  becaose  the  offence  of  John  was  complete  before  Mary  took  any  part  in  the 
trmnsaction:  and  secondly,  because  she  did  not  receive  the  meat  of  an  unknown  thief,  as  alleged 
in  the  indictment,  but  of  her  son  (John).  The  question  for  the  opinion  of  the  judges  wa5, 
whether  Mary  was  properly  convicted. 

This  case  was  considered  at  a  meeting  of  all  the  judges  (except  Parke,  J.),  in  Easter  Term, 
1S30;  and  they  were  unanimous  that,  on  the  joint  charge,  it  was  necessary  to  prove  a  joint 
receipt;  and,  as  tlie  mother  was  absent  when  the  son  received,  it  was  a  separate  receipt  by  him, 
consequently,  the  mother's  convictioa  was  held  improper. 

VOL.  IV.  G  G 
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COURT  OF  CRIMINAL  APPEAL. 

January  18,  1851. 

(Before  Jervis,  C.  J. ;  Pattesox,  J. ;  Cresswell,  J. ;  Erle,  J.; 

and  Martin,  B. 

Reg.  t?.  WELcn.(a) 

Counterfeit  coin — IVhatan  uttering. 

Upon  an  indictment  fchich  charged  an  uttering  and  puiUng  off^qfcouM' 
terfeit  coin,  the  evidence  was,  that  the  prisoner  went  into  a  shop  and 
ashed  to  purchase  some  articles,  putting  doum  a  counterfeit  shilling  w 
payment  The  shopkeeper  said  it  teas  a  had  one  ;  and  the  prisontr 
then  left  the  shop,  without  the  shilling  or  the  goods. 

Held,  that  he  was  guilty  of'  uttering. 

THE  prisoner  was  convicted  at  the  Quarter  Sessions  of  the  peace 
forthe  North  Riding  of  Yorkshire,  on  the  3lst  December,  1850; 
and  the  following  ca^e  w*as  stated  for  the  consideration  of  the  judges. 
The  indictment  charged  the  prisoners  with  having  uttered  and  put 
off,  but  not  with  having  tendered  to  one  Benjamin  Dunning,  t 
counterfeit  shilling.  The  evidence  proved  that  the  prisoner  went 
into  the  shop  of  jDunning,  and  asked  to  purchase  some  coffee  tod 
sugar,  and  in  payment  of  the  same  he  put  down  on  Dunniii^*^ 
shop  counter  tne  counterfeit  shilling  in  question,  when  Donnii^ 
took  it  up,  and  ssud  to  the  prisoner  that  the  shilling  was  a  bad  one. 
The  prisoner  then  left  Dunning's  shop,  leaving  the  shilling,  but 
without  the  coffee  and  sugar.  The  prisoner  was  found  guilty  and 
sentenced  to  be  imprisoned  and  kept  to  hard  labour  for  two  calen- 
dar months,  but  execution  of  the  sentence  of  hard  labour  was  re- 
spited for  one  month.  The  prisoner  is  in  gaol  for  want  of  bail  to 
render  himself  in  execution.  The  recorder  requested  the  (pinion 
of  the  judges  whether  the  charge  of  having  **  uttered  and  put  off* 
was  proved  by  this  evidence.  No  counsel  was  instructed  to  aigoe 
the  case ;  but  the  above  named  judges  having  conferred  upon  the 
case,  judgment  was  delivered  by 

Jervis,  C.  J. — The  objection  here  is  that  the  counterfeit 
coin  was  offered  to  a  party  who  refused  to  take  it  Hie 
prisoner  offered  it,  and  on  bein^  told  that  it  was  bad,  nn 
away ;  and  the  indictment  charges  mm  with  uttering  and  pMt^ 
offoiAy,  not  with  tendering  the  counterfeit  money.  But  that  is 
not  necessary ;  many  cases  have  settled  the  law,  that  a  m^n  who 
knowingly  offers  counterfeit  coin  for  the  purpose  of  putting  it  in 
circulation,  is  guilty  of  uttering,  whether  it  is  accepted  or  not  by 

(a)  Reported  by  A.  BmuBSTON,  Esq.,  Btrrister-at-Law. 
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the  party  to  whom  it  is  offered.     The  evidence,  therefore,  in  this  REo.r.WKiiCH. 
case  was  suflScient,  and  the  conviction  is  right.  "7r 

Cresswell,  J. — There  is,  I  recollect,  a  strong  case  upon  this         — 
point  in  regard  to  the  uttering  of  a  forged  instrument,  (a)  Counter/dt  coin 

Conviction  affirmed.        -^««^^- 


COURT  OF  CRimNAL  APPEAL. 

December  20,  1850. 

(Before  Pollock,  C.  B.,  Wightman,  J.,  Williams,  J., 

Talpourd,  J.,  and  Martin,  B.) 

Reg.  v.  Arthur  Ferrall.  (b) 

Indictment  for  disobedience    to    order  of  sessions — Bastardy  order — 
Criminal  matter — Soldier — Mutiny  Act — Exemption  from  arrest. 

Disobedience  to  an  order  of  justices  adjudging  a  man  to  be  the  putative 
father  of  a  bastard  child,  and  ordering  him  to  pay  a  weekly  sum  for 
its  maintenance^  is  ^*a  criminal  matter^'  within  the  meaning  of  sect,  52 
of  the  Mutiny  Act  (12  ^  13  Vict,  c,  10)  ;  and  a  soldier,  therefore,  is 
liable  to  be  indicted,  convicted,  and  punished  for  disobeying  such  an 
order,  notwithstanding  that  section, 

^  I  ^HIS  was  a  case    reserved  by   the  Recorder  of  Maidstone. 

CASE. 

At  the  Quarter  Sessions  for  the  borough  of  Maidstone,  held 
before  me,  as  recorder,  on  the  12th  of  October,  1849,  Axthur 
Ferrall,  sergeant  of  Dragoons  in  Her  Majesty's  service,  at  Maid- 
stone, was  tried  for  disobeying  an  order  of  two  justices  of  the 
borough,  made  in  petty  sessions  on  the  20th  of  July,  1849,  whereby 
they  adjudged  the  defendant  to  be  the  putative  father  of  a  bastard 
child,  bom  on  the  23rd  of  April,  1846,  of  Ann  Kennard,  and  ordered 
him  to  pay  to  her  the  sum  of  \s.  9d.  per  week  from  the  11th  of 
Jidy,  1849,  together  with  the  costs  of  the  order. 

The  order  was  made  under  the  Act  for  the  Amendment  of  the 
Poor  Law  (7  &  8  Vict,  c  101,  s.  3.)  The  order  was  duly  served, 
and,  on  the  23rd  of  August,  1849,  Ann  Kennard  demanded  pay- 
ment of  the  amount  then  due,  and  the  defendant  refused,  and  said 
he  did  not  intend  to  pay  or  to  obey  the  order.     Upon  that  refusal 

(a)  The  case  allnded  to  is  B.  t.  Radford  {i  Den.  C.  C.  59  ;  1  Cox  0.  C.  168),  in  which 
it  was  held  that  the  exhibition  of  a  forged  receipt  to  the  portj  with  whom  the  prisoner  is 
claiming  credit  on  acconnt  of  that  receipt  is  an  uttering  to  that  party,  although  the  prisoner 
never  Tolontarily  parts  with  the  possession  of  it 

(b)  Beported  bj  A.  BnTLESTON,  Esq.,  Barrister-at-Law. 

G  6  2 


Case. 
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BsG.       no  fiirther  proceedings  under  the  act  or  the  order  were  taken,  but 
^'         the  defendant  was  charged  with,  and  indicted  for,  a  misdemetnor 
A.  Feurall.  £^  ^^^  paying  the  sum  due  as  required  by  the  order. 

1850.  The  indictment  in  the  first  count,  after  reciting  the  order, 

.—.       charged,  "  That  the  said  order  of  the  said  20th  of  Juty,  1849,  wis 

^w^glidt^  duly  served  upon  the  said  Arthur  Ferndl,  and  he  was  required  to 

Ditobedienoe  qfohey  the  Said  Order;  but  the  said  Arthur  Ferrall,  soldier,  upon 

boiUtrdjf  order,  being  SO  scrvcd  with  the  said  order  as  aforesaid,  and  being  so 

required  to  obey  the  same  as  aforesaid,  did  not  pay  unto  the  said 

Ann  Kennard,  the  mother  of  the  said  bastard  child  (she  being  then 

living,  of  sound  mind,  and  not  in  any  gaol  or  prison,  or  under 

sentence  of  transportation)  the  sum  of  Is.  9(L  per  week  from  the 

said  11th  of  July  then  instant,  the  said  child  bem^  then  and  sdD 

living,  and  under  the  age  of  three  years,  and  the  said  Ann  Kennaid 

then  and  still   being  a  single  woman ;  neither  did  the  said  Arthur 

Ferrall  pay  to  the  said  Ann  Kennard  the  sum  of  9«.  Qd.,  the  costs 

mentioned  in  the  said  order,  as  by  the  said  order  he  was  required, 

but,  on  the  contrary  thereof,  he  the  said  Arthur  Ferrall  then  and 

there  unlawfully  and  contemptuously  did  neglect  and  refiise  so  U> 

do,  and  he  hath  not  since  complied  with  the  said  order,  or  my 

part  thereof,  although  often  required  so  to  do,  in  contempt,  &c^ 

Case.  and  against  the  peace,  &c. 

The  second  count  charged,  "  That  the  order  of  the  said  justices 
hereinbefore  mentioned  having  been  duly  served,  to  wit,  on  the 
20th  day  of  July,  1849,  aforesaid,  afterwards,  to  wit,  on  the  23rd 
day  of  August,  1849,  and  after  the  expiration  of  one  calendar 
month  from  the  making  of  the  said  order,  the  said  child  being  then 
living,  and  the  said  Ann  Kennard,  the  mother,  being  then  still 
living,  &c.,  she  the  said  Ann  Kennard  did  personally  demand  of 
the  said  Arthur  Ferrall  payment  of  the  sum  of  \0s.  6d.  then  doe 
and  owing  for  six  weeks'  maintenance  of  the  said  bastard  child, 
being  at  the  rate  of  Is,  9d.  per  week  from  the  said  11th  day  of 
July,  1849,  and  also  the  sum  of  95.  6^1,  the  amount  of  costs  men- 
tioned in  the  said  order,  in  obedience  to  the  said  order ;  but  the 
said  Arthur  Ferrall,  of,  &c.,  soldier,  upon  such  demand,  and  bong 
so  then  and  there  required  to  make  such  payment  as  aforesiud,  did 
not  pay  the  said  sums,  or  either  of  them,  or  any  part  thereof,  as 
by  the  said  order  he  was  required,  but,  on  the  contrary,  he  unlaw- 
fully and  contemptuously  did  neglect  and  refuse  so  to  do^  and  he 
hath  not  since  complied  with  the  said  order,  or  any  part  thereof 
although  often  required  so  to  do,  '*  in  contempt,  &c.,  and  against 
the  peace,"  &c. 

At  the  trial  evidence  was  given  of  the  service  of  the  order,  and 
the  demand  and  refusal  of  payment.  The  prisoner  was  undefoided 
by  counsel ;  but  referred  to  the  52nd  section  of  the  Mutiny  Act 
(12  &  13  Vict,  c  10,  s.  52),  whereby  it  is  enacted  that  no  pnaontf 
enlisted  in  Her  Majesty's  service  shall  be  liable  to  be  arrested  or 
taken  therefrom  by  reason  of  any  warrant  of  any  justice  or  other 

1)roccss  for  not  sujp^orting,  or  leaving  chargeable  any  wife  or  dnU, 
egitimate  or  illegitimate,  or  by  any  process  or  execution  whttRh 
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ever  (except  upon  affidavit  of  debt  exceeding  302.,  &c.),  other  than        Reo. 
for  some  criminal  matter.  a  f  "* 

I  directed  the  jury  that,  if  they  were  satisfied  with  the  evidence        ""^^"" 
they   should  fina   the    prisoner    guilty;    and    mentioned    that,        I8d0. 
if  it  should  become  necessary,  I  snould  take  the  opinion  of  the  j-^T- 
judges   upon  certain   questions  of  law  in  the  case.     The  jury  Mutm^lct^ 
returned  a  verdict  of  guilty,  and  I  respited  the  judgment  till  the  JHtobeMence  of 
next  sessions,  taking  bail  for  the  prisoner's  appearance.  hatuardg  order. 

The  questions  in  this  case,  which  I  reserved,  and  which  I  b^ 
to  submit  to  your  lordships'  determination,  are,  first,  whether  the 
indictment  can  be  sustained ;  and,  secondly,  whether,  if  it  can,  a 
sentence  of  fine  or  imprisonment,  or  both,  can  be  effectually  carried 
into  execution  against  the  defendant,  a  soldier,  having  regard  to 
theprovisions  of  the  act  12  &  13  Vict.  c.  10,  s.  52. 

Tnis  case  was  argued  on  Wednesday,  November  20,  before  the 
above-named  judges. 

WeUby  for  the  prisoner. — There  are  two  questions  here.  First,  Argument  of 
can  the  indictment  be  sustained?  If  the  prisoner  were  not  a'*?^^*"^* 
soldier,  it  would  be  difficult  to  contend  that  au  indictment  would  P"^"****®*"* 
not  lie  against  him  for  disobeying  this  order  of  justices,  although 
it  is  only  an  order  for  the  payment  of  money ;  but  the  52nd  sec- 
tion of  12  Vict.  c.  10  (the  Mutiny  Act  of  1849),  places  this 
defendant  in  a  different  position.  It  provides  '^  that  no  person 
whatever  enlisted  into  Her  Majesty's  service  as  a  soldier  shall  be 
liable  to  be  arrested  or  taken  therefrom,  by  reason  of  the  warrant 
of  any  justice  or  other  process,  for  not  supporting,  or  for  leaving 
chargeable  on  any  pansh,  township,  or  union,  any  wife,  or  any 
child  or  children,  legitimate  or  ille^timate,  &c ;  and  no  person 
enlisted  as  a  soldier,  &c  shall  be  liable  to  be  taken  out  of  Her 
Majesty's  service  by  any  process,  order,  or  execution,  issued  out 
of  or  from  any  county  or  inferior  court,  &c.  or  by  any  process  or 
execution  whatsoever,  other  than  for  some  criminal  matter,  unless 
there  shall  be  an  affidavit  that  the  original  debt  amounts  to  £30 
at  the  least."  Now  the  object  of  this  enactment  is  clear.  The 
Queen  is  not  to  be  deprived  of  the  services  of  her  soldiers,  except 
for  some  criminal  matter.  [Pollock,  C.  B. — Is  not  this  a 
criminal  matter?  That  gives  rise  to  the  question  whether  an 
indictment  will  lie  in  any  case  for  disobeying  such  an  order  as  this. 
Is  a  man  indictable  for  not  paying  a  fine  ?  Talfoubd,  J. — If 
the  indictment  will  lie,  this  is  a  criminal  matter.]  *^  Criminal 
matter"  in  this  statute  does  not  mean  anv  matter  for  which  an 
indictment  wiU  lie,  but  a  matter  criminal  m  the  popular  sense  of 
that  word.  Sect.  81,  explains  the  sense  in  which  it  is  used,  by 
enacting  that  ^nothing  in  this  act  shall  be  construed  to  extend  to 
exempt  any  officer  or  soldier  from  being  proceeded  against  by  the 
ordinary  course  of  law ;  and  that  if  any  commanding  officer  shall 
neglect  or  refuse,  on  application  being  made  to  him  for  that 
puroose,  to  deliver  over  to  the  civil  magistrate  any  officer  or 
0ol(uer  luder  his  command  accused  of  any  crime  or  offence  against 
the  person f  estate,  or  property  of  any  of  Her  Majesty^ s  subjects,  which 
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Reg.        is  punishable  by  the  well  knoum  laws  of  the  land^^  Ac,  such  officer 

*'*  shall,  upon  conviction,  be  deemed  to  be  cashiered.    An  attachment 

ERBALL.  ^^^  ^^  Chancery  for  non-payment  of  money  has  been  held  not  a 

1850.        criminal  matter  under  the  Habeas  Corpus  Act  (c)     No  difficulty 

jwH^dl^tm-'  *^®^®  ^'"^"^  *^®  ^®®  ^^  ^®  word  **  process"  in  the  statute ;  because 
Mutiny  Ad—  ^^  award  of  execution  of  the  judgment  upon  this  indictment 
Disobedience  o/ would  be  proccss.  [WiGHTMAN,  J. — But  why  must  the  judgment 
^^'^y  *^*^' necessarily  be  one  of  imprisonment?]  It  need  not  necessarily; 
but  it  may.  [Wightman,  J. — If  imprisonment  should  follow,  then 
the  question  will  arise.]  No ;  if  the  proceeding  may  result  in 
imprisonment^  and  so  the  Queen  may  be  deprived  of  a  soldier,  the 
court  will  stop  it  in  limine.  [Talfoubd,  J. — When  the  sen- 
tence is  passed  he  may  have  ceased  to  be  a  soldier.]  The  court 
will  presume  the  continuance  of  the  existing  state  of  things. 
[Martin,  B. — Could  the  prisoner  be  discharged  on  his  own 
application  by  reason  of  privilege?]  Yes;  persons  have  been 
so  discharged  by  judges  at  chambers.  The  52nd  section  provides, 
that  any  person  showing  himself  to  be  duly  enlisted,  is  entitled  to 
go  to  the  court  from  which  the  process,  under  whicji  he  has  been 
arrested,  issued,  and  demand  his  discharge.  [WilXiIams,  J.— 
Suppose  this  conviction  to  stand,  I  cannot  see  how  the  statute  is 
infringed.  Wightman,  J. — He  may  never  be  imprisoned  at  alL] 
But  he  is  liable  to  be  arrested  at  any  moment,  and  taken  out  of 
the  Queen's  service  in  order  to  receive  jud^ent,  whether  of  fine 
or  imprisonment.  [Talfourd,  J. — Then  if  he  was  liable  ratiane 
tenurcB  to  repair  a  highway,  he  could  not  be  indicted ;  nor  can  be 
be  sued  in  the  County  Court,  because  imprisonment  may  be  the 
consequence.]  Imprisonment  is  not  the  natural  consequence  oft 
suit  in  that  court,  any  more  than  it  is  in  the  Superior  Courts; 
but  the  natural  and  necessary  result  of  this  conviction  is  the 
defendant's  arrest. 

No  counsel  were  instructed  on  the  part  of  the  prosecution. 

Cur.  adv.  vulL 
Judgment.  PoLLOCK,  C  B.  now  delivered  the  judgment  of  the  court— 

This  was  an  indictment  against  the  defendant  for  disobeying  the 
order  of  two  justices,  adjudging  him  to  be  the  putative  father  of* 
bastard  child,  and  ordering  him  to  pay  to  the  mother  a  weekly 
sum  for  its  maintenance ;  and,  upon  considering  the  case,  we  are 
of  opinion  that  the  conviction  is  right.  Spea^ng,  however,  for 
myself  as  an  individual  member  of  the  court,  I  cannot  help  saying 
that  it  seems  to  me  very  odd  that  disobedience  to  an  order  H 
sessions  for  payment  of  money  should  subject  the  party  to  an 
indictment,  when  there  is  no  such  remedy  for  enforcing  the  orders 
of  any  other  court.  But  this  point  appears  to  have  been  so  long 
settled  by  decided  cases,  that  I  feel  myself  compelled  by  the 
authorities  to  concur  with  the  majority  of  the  court,  and  I  do  not 
think  it  probable  that  if  the  case  were  postponed  for  the  con- 
sideration of  a  larger   number  of    judges,    any  difiFerent  result 

(c)  See  Lewis  v.  Morland  (2  B.  &  A  56),  and  cases  tliere  cited ;  and  Cobbett  r,  Sk 
(19  L.  J.  Ezcb.  270);  ffwUle^  t.  LuMOombe,  2  Boe.  &  P.  530;  Re  EaUm,  9  Dovrl  207. 
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would  be  arrived  at.     The  prisoner  is  now  out  on  bail,  but  he  may        Reg. 
be  brought  in  to  receive  judgment  at  the  next  sessions ;  and  there        ,  ^• 
is  nothing  to  prevent  that  court  from  inflicting  an  imprisonment  of        "^"'^"^ 
four^  six,  or  eight  months  upon  him>  although  the  statute  (7  &  8        isso. 
Vict,  c  101,  8.  3)  expressly  provides  that,  in  case  of  neglect  to  pay,  j^„,i^ion^ 
in  obedience  to  the  order,  the  party  may  be  conmiitted  to  the  jfutmy  Act- 
common  gaol  for  a  period  not  exceeding  three  months.(a)     With  DUobedience  of 
respect  to  the  other  point,  that  the  prisoner  is  a  soldier,  we  are  of  *"^'^y  ^^'■*^- 
opinion  that  the  disobedience  of  the  order  is  a  criminal  matter,  and 
that  as  criminal  matters  are  expressly  excepted  from  the  operation 
of  sect.  52  of  the  Mutiny  Act,  a  soldier  is  not  exempted  from 
liability  to  be  indicted  and  convicted  for  this  offence. 

Conviction  affirmed. 


COURT  OF  QUEEN'S  BENCH. 

June  8,  1850. 
Reg.  v.  Cutts.(^) 

Perjury — Indictment — Averment  of  materiality. 

An  indictment  for  perjury  alleged  that  one  E,  S,  had  filed  a  bill  in 
Chancery  against  the  defendant,  J,  C,  and  others,  wherein  he  prayed 
that  the  defendant,  J.  C,  might  answer  the  premises;  that  a  purchase 
by  J.  C.  of  certain  property  belonging  to  the  other  defendants  might 
be  declared  fraudulent  and  void ;  and  that  it  then  and  there  became 
a  material  question  whether  the  said «/.  C  did  advise  the  said  other 
defendarUs  that  the  said  property  should  be  sold;  and  that  the  said 
J,  C,  falsely  and  corruptly  swore,  and  in  and  by  his  atiswer  denied, 
that  he  had  so  advised, 

Heldy  had  in  arrest  of  judgment,  for  want  of  a  sufficient  averment  of 
materiality. 

THIS  was  an  indictment  for  perjury,  tried  in  Middlesex  during 
the  sittings  after  Trinity  Term,   1849,  when  a  verdict  of 
guilty  was  found. 

(a)  The  enmctment  is:  "And  in  case  such  putative  father  neglect  or  refuse  to  make  pajinent 
of  the  sums  due  from  him  under  such  order,  &c.,  such  two  justices  may  bj  warrant,  &&,  direct 
the  sum  so  appearing  to  be  due  with  costs,  to  be  recovered  bj  distress  and  sale  of  the  goods 
and  chattels  of  such  putative  father,  and  may  order  such  putative  father  to  bo  detained  and 
kept  in  safe  custody  until  return  can  be  conveniently  made  to  such  warrant  of  distress,  unless  he 
give  sufficient  security,  &c.  but  if,  upon  the  retom  of  such  warrant,  &a,  it  appear  that  no 
safficient  distress  can  be  had,  then  any  such  two  justices  may,  if  they  see  fit,  by  warrant,  &c.« 
cause  such  putative  father  to  be  conmiitted  to  the  common  gaol  or  house  of  correction  for  the 
county,  &c^  there  to  remain  without  bail  or  mainprize  for  any  term  not  exceeding  three  calendar 
months,  unless  such  sum,  &c.  be  sooner  paid.'* 

(6)  Reported  by  A.  Bittijeston,  Esq.,  Barrister-at-Law. 
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Bbo.  v.  Cum.  The  indictment  alleged  that>  before  the  committing  of  the  oflknoe 
thereinafter  mentioned,  one  Edmund  Salmon  exhibited  and  filed 
his  bill  in  Chancery  against  John  Cults,  Joseph  S.  Salmon,  and 
John  Salmon,  wherein  he  prayed  that  the  said  John  Cutta  might 
answer  the  premises,  and  that  a  purchase  by  the  said  John  Cutts 
of  certain  property  belonging  to  the  Salmons  might  be  deckied 
fraudulent  and  void^  and  that  he  might  be  decreed  to  deliyer  up 
the  contract,  in  order  that  it  might  be  cancelled,  and  that  a  certun 
lot  might  be  resold  under  the  direction  of  the  court.  The  indict- 
then  averred  that  it  then  and  there  became  a  material  question  whetha 
the  said  John  Cutts  did  advise  the  said  J.  S.  Saunon,  J.  Saknoii 
and  Edmund  Salmon,  that  certain  real  residuary  estate  devised  to 
them  by  the  will  of  one  Smith,  and  including  the  hereditaments 
and  premises  in  the  said  bill  described,  should  oe  sold,  and  whether 
he  caused  the  same  to  be  put  up  to  auction,  whether  he  interfered 
in  the  sale,  and  whether  he  comnmnicated  with  the  auctioneer  as 
to  the  lotting ;  that  the  defendant,  the  said  John  Cutts,  put  in  his 
answer  and  falsely  and  corruptly  swore,  and  in  and  by  his  sud 
answer  denied,  that  he  had  advised  the  Salmons  that  the  testator^s 
real  residuary  estate  should  be  sold,  &c ;  that  any  of  the  particulars 
relative  to  the  sale,  were  under  his  direction,  or  that  he  commani- 
catcd  with  the  auctioneer  as  to  the  lotting. 

A  rule  nisi  in  arrest  of  judgment  having  been  obtained,  Kmmia 
and  Prentice  now  showed  cause. — The  materiality  of  the  false 
statement  sufficiently  appears.  No  express  averment  is  necessary 
if  the  court  can  collect  from  the  whole  indictment  that  the  false 
statement  must  have  been  material  to  the  issue :  (Stark,  Or.  PL  115.) 
The  prayer  of  the  bill  shows  that  it  was  a  material  question  to 
ascertain  whether  the  defendant  advised  the  sale ;  but  at  all  events 
the  averment  of  materiality  in  the  indictment  is  sufficient ;  the  onlj 
objection  is  the  omission  of  the  words  ^^  in  the  s£ud  suit ;"  for  if  the 
indictment  alleged  that  the  question  became  material  in  the  svUj 
no  question  could  have  arisen.  Here  that  omission  is  helped  by 
the  words  **  then  and  there,"  which  means  **  thereupon,"  or  on  the 
occasion  of  filing  the  bill,  and  also  by  the  reference  to  the  de- 
mises as  being  described  in  the  bilL  R,  v.  Bartholomew  (1  Car. 
&  Kir.  366)  was  a  different  case.  It  was  there  consistent  with  the 
indictment  that  the  statement  might  not  have  been  material  to  the 
inquiry.  This  is  after  verdict;  and  the  court  will  not  arrest  the 
judgment,  unless  the  indictment  is  clearly  bad:  {IL  v.  BijnaB^ 
2  Russ.  on  Cr.  639.) 

Sir  J.  Jervis  (Attorney-General),  contra,  was  not  called  upon. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  judgment 
ought  to  be  arrested.  An  indictment  for  perjury  must  either 
show  that  the  evidence  alleged  to  be  false  was  necessarily 
material  to  the  issue,  or  there  must  be  a  positive  averment 
that  it  was  material.  In  this  case,  I  think  it  impossible  to  day  that 
the  false  statement  in  the  answer  must  necessarily  have  been 
material  in  the  Chancery  suit.  If  the  bill  had  been  set  out, 
we  might  perhaps  have  seen  that   it  was  material,   because  I 
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think  that  we  should  be  bound,  as  common  law  judges,  to  take  Rm.  «.  Com 
notice  of  the  principles  upon  which  Courts  of  Equity  proceed,       "~ 

though  not  of  their  practice ;  but  as  this  indictment  is  actually        .* 

framed,  though  it  appears  that  the  bill  sought  to  set  aside  the  Pajmy 
contract  as  fraudulent,  it  does  not  show  that  the  adyice  given  by  ^»*c*»«*' 
John  Cutts  to  the  Salmons  was  at  all  material  in  that  suit. 
Therefore  we  must  see  whether  there  is  any  sufficient  averment 
of  materiality.  It  is  said  that  there  is,  because  the  words  "  then 
and  there''  may  mean  thereupon,  and  so  involve  an  allegation 
that  it  was  material  in  the  suit ;  but  the  words  then  and  there  are 
the  ordinary  formal  words,  th^  adtunc  et  ibidem  of  the  old  pre- 
cedents, referring  to  the  mai^nal  venue;  and  what  authority 
have  we  to  introduce  into  the  indictment  any  other  words  ?  I 
am  therefore  of  opinion,  that  there  b  no  averment  that  the  state- 
ment was  material  in  the  suit;  and  if  not,  then  whether  it  was 
fidse  or  not,  the  indictment  cannot  be  sustained. 

Patteson,  J. — There  might  be  very  good  reasons  for  setting 
aade  the  sale  as  fraudulent,  quite  independently  of  any  advice 
being  given  by  the  defendant  Uutts ;  ana  that  being  so,  the  ques- 
tion IS,  whether  there  is  a  sufficient  averment  of  materiality ;  and 
I  think  that  the  words  then  and  there  cannot  supply  the  omission 
of  the  words  'Mn  the  said  suit,"  or  words  to  the  same  effect. 

CoL£RiDG£,  J.  (c)  concurred. 

Judgment  arrested. 

(c)  Erie,  J.)  had  left  the  court  daring  the  ugmnent 


438  CRLMINAX   LAW   CASES. 


CENTRAL   CRIMINAL   COURT. 

June  Session,  1850. 

(Before  the  Recorder.) 

Reg.  v.  LAWRANCE.(a) 

7  ^S  Geo.  4,  c.  29,  s.  23— Stealing  a  deed— Taking. 

The  prisoner  applied  to  a  clerk  of  tke  prosecutor  to  procure  Aim  a  deed 
which  was  in  the  possession  of  the  latter.  The  clerk  promised  that 
he  wotdd  do  so^  hut  he  tokl  his  master  of  the  request  thai  had  bea 
tnade  to  him^  and  by  his  direction^  he  gave  the  prisoner  the  cLeed. 

Heldt  that  if  the  clerk  gave  the  deed  into  the  prisoner's  hands  iki 
indictment  could  not  he  sustained^  but  thai  if  the  clerk  put  down  At 
deed  and  the  prisoner  took  it  up,  the  evidence  was  sufficient  under  as 
indictment  on  the  above  statute,  for  stealing  the  deed. 

THE  prisoner  was  indicted  under  the  7  &  8  Geo.  4,  c  29,  &  21 
There  were  also   counts  for  conspiring  with  other  persons 
unknown. 

It  appeared  from  the  evidence  that  the  prisoner  was  tenant  of 
some  premises  which  he  held  under  a  lease  for  twenty-one  yean 
from  the  prosecutor.  The  lease  was  in  the  possession  of  the 
prisoner,  and  the  counterpart  in  that  of  the  prosecutor.  Tbe 
prisoner  met  the  prosecutor  s  clerk,  and  told  him  that  if  he  would 

fet  for  him  the  counterpart  of  the  lease  he  would  give  him  lOJl ; 
e  said  he  had  altered  the  lease  in  his  possession,  so  as  to  make  it 
appear  to  be  for  seventy-one  years  instead  of  twenty-one,  and  he 
wanted  the  counterpart  that  he  might  alter  it  in  the  same  way. 

The  clerk  expressed  himself  willing  to  comply  with  the  request, 
but  he  communicated  the  facts  to  the  prosecutor,  and,  acting  under 
his  directions,  he  took  the  counterpart  of  the  lease,  and  having 
met  the  prisoner  by  appointment  at  a  public-house,  he  gave  him  the 
document,  and  the  prisoner  immediately  gave  him  \0L  It  did  not 
appear  very  clearly  i'rom  the  evidence  whether  the  deed  was  given 
into  the  hands  of  the  prisoner  by  the  clerk,  or  whether  it  was  pot 
down  on  the  table  and  taken  up  by  the  former. 

BaUantine  (for  the  prisoner),  submitted  that  there  was  no  taking 
suflScient  to  constitute  a  stealing  of  the  deed.  Stealing  in  mis- 
demeanor involved  the  necessity  of  the  same  proof  xis  m  felony. 
The  deed  was  actually  delivered  to  the  prisoner  in  this  instance 
with  the  concurrence  of  the  owner,  and,  therefore,  in  this  viet 
of  the  case,  whether  he  took  up  the  deed  or  it  was  placed  in  hb 
hands,  would  seem  to  be  inunateriaL 

(a)  Reported  hj  B.  C.  R0BIKB09,  Eiq.,Bftrristtr-at-Law. 
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The  Recorder. — Is  it  quite  clear  that  a  taking  in  misdemeanor        Rko. 
must  be   the   same  as   a  taking  in  larceny  ?     The  words  of  the  ''* 

section  are  "  if  any  person  shall  steal  any  paper,"  not  "  steal,  take,        ^'^^^^ 
and  carry  away."  isso. 

Ballantine  quoted  Reg.  v.  Johns  (7  C.  &  P.  324.)     There  it  was  ^^^^^^  ^^ 
held,  upon  an  indictment  on  the  same  section,  that  although  the   Z^^idLee. 
offence  was  a  misdemeanor,  the  jury  must  be  satisfied  that  the 
defendant  took  the  deeds  under  such  circumstances  as  would  have 
amounted  to  larceny,  if  they  had  been  the   subject  of  such  an 
offence. 

ClarksoHj  with  whom  was  Bodkiny  for  the  prosecution.  —  In 
IL  V.  Eggingtan  (2  B.  &  P.  508)  a  servant  had  been  solicited  to 
become  an  accomplice  in  robbing  his  master's  house,  and  having 
communicated  with  the  master,  by  his  direction,  he  opened  the 
door,  let  in  the  thieves,  and  took  them  to  a  place  in  which  property 
had  been  laid,  in  order  that  they  might  take  it.  All  this  was 
done  with  a  view  to  the  prisoners'  apprehension,  but  it  was  held 
that  the  taking  the  property  under  such  circumstances  was  a 
larceny.  This  was  a  very  strong  case,  for  the  master  not  only 
gave  the  prisoners  ready  access  to  his  house,  but  gave  them  every 
facility  for  taking  away  his  property.  So  in  jR.  v.  Williams 
(1  C.  &  K.  195,)  where  a  servant,  under  similar  circumstances, 
placed  money  on  a  counter  by  his  master's  direction,  and  the 
prisoner  took  it  up,  it  was  held  that  there  was  a  sufficient  taking. 

The  Recorder. — But  in  those  cases  there  was  an  actual  takmg 
by  the  prisoner,  the  owner  of  the  property  consented  that  the 
opportunity  of  taking  should  be  afforded,  but  he  did  not  consent  to 
be  robbed. 

Bodkin  contended  tliat  it  was  immaterial  how  the  property  got 
into  the  prisoner's  possession.  The  moment  he  obtained  it  from 
the  servant,  the  larceny  was  complete,  for  the  master  never  in- 
tended to  part  with  it  to  the  prisoner  on  the  terms  on  which  he 
desired  to  obtain  it.  The  procuring  a  delivery  by  fraud  was  in 
law  a  trespass. 

BaUanttne  submitted  that  the  oases  cited  were  entirely  different 
From  the  present  one.  Here  the  master  not  only  consented  to  the 
trespass,  but  he  prevented  the  prisoner  from  committing  one,  by 
>rderin^  the  deed  to  be  delivered  to  him.  There  was  no  actual 
Fraud  wnich  induced  the  master  to  deliver  the  deed  to  hun,  for  he 
knew  all  the  circumstances  and  voluntarily  gave  it  up.  In  R.  v. 
Johnson  (C.  &  M.  218),  it  was  held,  that  if  a  servant,  pretending 
■JO  agree  with  a  robber,  open  the  door  and  let  him  in,  for  the  purpose 
>f  detecting  and  apprehending  him,  it  was  no  burglary,  for  the 
loor  was  lawfully  opened. 

The  Recorder. — Was  there  not  a  case  before  me  some  time  since 
n  which  this  question  was  discussed  ? 

Metcalf  (amicus  curice),  stated  that  probably  the  case  was  Reg.  v. 
Simmons.  There  the  prisoner  was  charged  with  stealing  gold 
ace,  and  it  appeared  in  evidence  that  the  propertv  was  laid 
upon  the  counter  and  taken  up  by  the  prisoner,  and  his  lordship 
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Bbo.        held,  on  the  authority  of  IL  v.  WilKams^  that  there  was  sufficieDt 

••         proof  of  the  larceny. 

Lawrahck.        rpjj^  Recordek, — I  think  it  would  be  carrying  the  doctrine,  aa 

1850.       to  larceny,  too  far  to  say,  that  in  this  case  there  is  a  sufficient  talai^ 

^-—        proved.    The  deed  is  got  out  of  the  owner's  possession  by  his  servant, 

^^vidmee!^  ^^'^  ^^*  ^7  ^®  mast^s  consent,  gives  it  to  the  prisoner.     There 

is  something  more  than  rendering  facility  to  the  commission  of  the 

offence,  for  it  appears  probable  that  the  deed  was  delivered  into 

the  prisoner's  hands.    At  least,  it  must  be  so  taken,  for  there  is  do 

evidence  to  the  contrary.      In  iZ.  v.  Eggingtony  it  was  held  tint 

where  a  servant  had,  by  his  master's  directions,  opened  the  door  to 

admit  the  thieves,  they  could  not  be  found  guilty  of  bui]^lai7. 

I  shall,  therefore,  direct  the  jury  that,  unless  they  are  satisfied 

that  the  clerk  did  not  deliver  the  deed  into  the  hands  of  the 

t)risoner,  it  will  be  their  duty  to  acquit  him.     If  the  deed  was 
aid  by  the  clerk  on  the  table  and  taken  up  by  the  prisoner,  then 
I  think  he  might  be   found  guilty. 

The  prisoner  was  acquitted  on  the  count  for  steaUngy  hud 
found  guilty  on  those  which  charged  a  conspiraeg. 
Clarkson  and  Bodkin  (for  the  prosecution.) 
Ballantine  (for  the  defence.) 


CENTRAL   CRIMINAL   COURT. 

August  Session,  1850. 

(Before  the  Common  Serjeant.  ) 

2^1^^  21. 

Req.  v.  Habkis.  {a) 

Dq)osiiions^Ittness  of  witness— 11  ^  12  Vici.  e.  42,  s.  17. 

A  witness^  who  had  been  examined  before  the  magistraie^  came  up  Jitt 
miles  from  the  country  and  gave  her  evidence  before  the  grand  jury^ 
She  went  back  at  night  and  returned  in  the  morning  far  two  dayk 
during  which  she  was  waiting  for  the  trial  to  come  on.  At  the  trialt 
on  the  third  day^  it  was  proved  that  she  had  been  attacked  that  morwrn^ 
with  a  bowel  complaint^  and  that  when  the  policeman  l^t  her  rtsidatt 
early  on  that  day  she  was  unable  to  travel. 

Heldf  that  her  deposition  was  not  admissible, 

THE  prisoner  was  indicted  for  larceny.    A  material  witoeH 
for  the  prosecution  being  absent,  it  was  proved^  fcx*  tbe 
furpose  of  having  her  deposition  read,  that  she  had  oome  up  tram 
lounslow  and  had  gone  before  the  grand  jury  on  the  first  dsy 

(a)  B«port«d  by  B.  C.  Boboooh,  Eaq.,  Baniftar-«t-Law. 
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of  the  session;  that  she  went  back  at  night  and  returned  in  the  Rso.9.HABBia. 
morning  for  two  days,  expecting  the  trial  to  come  on,  but  that  on 
the  morning  of  the  trial  she  had  been  seized  with  a  bowel  com- 
plaint, and  when  the  policeman  left  Hounslow  she  was  unable  to    Practice^ 

travel  J>epo»iUm  qf 

Carter  (for  the  prosecution),  submitted  that  he  was  entitled  on 
this  evidence  to  have  the  deposition  read. 

Ballantine  (for  the  prisoner)  contended  that  the  evidence  was 
insufficient  to  justify  such  a  course.  A  mere  casual  illness  of  this 
kind  could  never  be  what  the  statute  contemplated.  The  woman 
had  been  travelling  for  the  last  two  or  three  days,  and  in  the 
evening — nay,  at  that  very  time,  she  might  be  able  to  travel 
again.  The  statute  was  often  productive  of  great  injustice  by 
deriving  prisoners  of  the  benefits  of  cross-examination,  and  it  was 
only  in  cases  of  absolute  necessity  that  it  should  be  resorted  to. 

Carter  (in  reply)  said  the  words  of  the  act  were  clear,  and 
a  deposition  mignt  be  read  if  a  witness  was  so  ill  as  not  to  be  able 
to  traveL  It  was  proved  that  she  was  so  tliat  morning,  and^ 
therefore,  that  she  could  not  be  present  in  court  now. 

The  Common  Serjeant. — I  do  not  think  I  should  be  justified 
in  admitting  this  deposition.  I  am  not  satisfied  that  the  witness  is 
so  ill  as  to  be  unable  to  travel. 

Evidence  rejected. 

Carter  (for  the  prosecution.) 

Ballantine  (for  the  defence.) 


CENTRAL  CRIMINAL  COUllT. 
August  Session,  1850. 
•     (Before  Mr.  Commissioner  Gurnet.) 

Auffust  21^  1850. 
Beg.  v.  Harnet.  (a) 

11  4r  12  Vict.  c.  42,  8.  17 — Depositions — lUness  of  witness. 

jl  witness  who  had  been  examined  before  the  magistrates  was  proved  at 
the  trial  to  have  been  delivered  of  a  child  a  week  before  thai  day^  and 
that  she  was  unable  to  traveL 

Heldy  that  under  the\\^\2  Vict.  c.  24,  s.  17,  her  deposition  mightbe  read. 

THE  prisoner  was  indicted  for  uttering  counterfeit  coin.  During 
the  trial,  it  appeared  that  a  material  witness  for  the  prosecu- 
tion had  been  delivered  of  a  child  a  week  before,  and  that  she  was 
now  unable  to  traveL 

(a)  Reported  by  B.  C.  Bobiksoh,  Esq.,  Barrisiftr-at-Law. 
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Rxo.  Ellis  and  Bodkin  (for  the  prosecution)  tendered  her  depooticm 

^*  in  evidence. 

^ *         Payne  (for  the  prisoner)  contended  that  it  was  not  admisable. 

isoo.        This  was  not  a  case  to  which  the  act  of  parliament  was  intended 
Pr^oe—    *^  ^PP'j*     ^^^  prosecutor  knew  the  state  in  which  the  witneas 
Depontum  of  was,  and  the  ends  of  justice  might  have  been  met  by  a  postpone- 
€h9ent  witness,  ment  of  the  trial.     It  was  not  Bke  a  case  where  the  illness  might 
be  permanent.     Here  there  was  a  reasonable  certainty  that  in  a  tew 
weeks  the  woman  might  appear  and  give  her  evidence.     If  the 
deposition  were  admitted  in  such  case  as  this,  every  slight  tem- 
porary sickness  might  be  made  an  excuse  for  reading  a  witneasfl 
deposition. 

Mr.  Commissioner  Gurnet. — I  do  not  see  how  I  can  shut  oat 
this  evidence.  It  appears  to  me  that  every  requisition  of  the  act 
of  Parliament  is  complied  with.  I  find  that  at  the  time  of  tnd 
the  witness  is  too  ill  to  travel.  That  is  proved  substantially,  and  we 
have  the  fact  (which  itself  would  be  almost  conclusive)  that  she 
was  confined  only  a  week  ago.  Deposition  read, 

Ellis  and  Bodkin  {iox  the  prosecution.) 
Payne  (for  the  derence.) 


CENTRAL  CRIMINAL  COURT. 

October  Session,  1850. 

(Before  the  Com3ION  Serjeant.) 

October  22. 
Reg.  r.  L^LMER  and  IIOOPER.(a) 

11  ^  12  Vict,  c,  42,  s,  17 — Illness  of  witness — Deposition. 

A  witness  who  had  been  examined  before  the  magistrates  was  prorccL  at 
the  trialy  to  have  been  in  bed  the  night  be/ore  with  a  cold  and  injiam- 
motion^  and  that  on  a  person  calling  at  his  hotise  that  morning^  he  had 
been  told  that  he  was  very  bad. 

Held,  that  the  deposition  could  not  be  read, 

THE  prisoner  was  indicted  for  uttering  counterfeit  coin.  A 
person  of  the  name  of  Homewood  had  been  examined  before 
the  magistrate,  and  at  the  trial  a  constable  made  the  following 
statement : — I  saw  Homewood  last  night  about  nine  o'clock ;  he 

(a)  Keported  by  B.  C.  Kobrisok,  Esq^  Barristor-at-Law. 
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was  in  bed.     I  believe  he  is  not  well  enough  to  be  here  to  day.  Beo. 

He  has  had  a  cold  and  inflammation^  I  saw  a  medical  man  call  ^• 

upon  him  a  day  or  two  ago.       I  believe  he  has  been  in  bed  hooper."* 

two  or  three   days.      I  saw  him  about  ten  o'clock,  three  days  — ^ 

go,   in    the    tap    room,   and  I  believe  he    then   went  to  bed.  ^^ 

e   was   sitting,  and  was   unable  to  stand.     He  appeared  very  Practice— 

unwell  indeed.     I  inquired  this  morning,  and  heard  he  was  very  ^po»Uion  of 

Bodkin  and  Clerk  ^for  the  prosecution),  tendered  the  deposition 
of  the  witness  as  eviaence. 

Parry  (for  the  prisoner),  contended  that  the  evidence  was  not 
admissible.      It  might  be  that  the  witness  was  quite  well  at  the 

S resent  time,  and  that  he  mi^ht  have  been  produced  in  court.  If 
epositions  were  lightly  received,  it  would  open  a  wide  field  to  the 
Eeatest  frauds.  All  a  witness  would  have  to  do  would  be  to  go  to 
id  the  night  before  a  trial  which  he  did  not  wish  to  attend,  and 
by  complaining  of  illness,  he  might  escape  the  consequences  of  a 
cross-examination.  The  court  must  be  satisfied  that  the  illness 
was  a  bond^fide  one.  Here  there  was  no  proof  of  illness  whatever. 
Bodkin  said,  the  question  was,  whether  the  court  was  satisfied, 
by  reasonable  evidence,  that  the  witness  was  unable  to  appear  to 
give  his  testimony.  He  was  ill  three  days  ago,  so  as 
scarcely  to  be  able  to  stand.  A  medical  man  had  attended  him, 
and  he  was  ill  in  bed  last  night.  Might  not  the  court  reasonably 
infer  from  that  evidence  that  he  was,  at  the  time  of  the  trial,  so  ill 
as  not  to  be  able  to  travel  ? 

The  Common  Sebjeant. — I  cannot  say  that  my  mind  is  con- 
vinced, by  this  evidence,  that  the  witness  is  not  now  able  to  traveL 

Deposition  rejected. 
Bodkin  and  Clerk  (for  the  prosecution.) 
Parry  (for  the  defence.) 
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irelanU. 

COURT  OF  QUEEN'S  BENCH. 

Michaelmas  Term,  1850. 

November  25. 

Reg.  r.  McAtavy  and  McNally.  (a) 

Practice — Murder — BaU — Order  of  judge  oftunze. 

Where  a  judge  oftusize^  who  has  the  fads  before  him^  orders  a  prisomr^ 
against  whom  an  indictment  for  murder  is  pending^  to  be  detained  n 
custody^  it  is  against  the  practice  of  this  court  to  reverse  that  order. 

THIS  was  an  application  that  the  prisoners,  McAtavy  and 
McNally,  who  were  in  custody  upon  a  charge  of  murder, 
should  be  acfmitted  to  buL  It  appeared  that,  at  the  last  asoxes 
for  the  county  of  Armagh,  the  prisoners,  together  with  one 
Hanralty,  being  in  custody  upon  a  charge  of  having  murdered  t 
Mr.  Mauleverer,  the  Attorney-General  (Monahan)  placed  Han- 
ralty upon  his  trial;  the  jury  having  found  a  verdict  of  not 
guilty,  the  other  two  prisoners  then  applied  either  to  be  tried  or 
admitted  to  baiL  The  Attorney-General  resisted  the  application, 
and  Mr.  Justice  Moore,  who  had  tried  the  case,  refused  the  appli- 
cation, and  made  an  order  that  the  prisoners  should  be  detained  in 
custody* 

O^HagoHy  Q^  C.  in  support  of  the  motion. — As  no  particular  rea- 
sons were  suggested  by  tne  law  officers  of  the  Crown  for  detainiog 
the  prisoners  in  custody,  they  ought  to  be  admitted  to  bail,  the 
matters  in  question  between  the  Crown  and  the  prisoners  havii^ 
been  substantially  tried  already  in  the  case  of  Hanralty,  the  info^ 
mations  and  depositions  against  whom  form  the  evidence  against 
the  other  prisoners.  The  court  wiU  consider  the  merits  dT  tlie 
case,  as  bearing  on  the  material  question,  whether  there  is  a 
reasonable  probability  of  the  prisoners  appearing  to  take  tlieir 
triaL 

Blackburne,  C.  J. — The  learned  judge  who  tried  the  case 
having  declined  to  admit  the  parties  to  bail,  I  do  not  see  how  tbe 
court  can  interfere. 

O^Haqan. — The  court  has  an  inherent  jurisdiction  to  interfere 
in  a  criminal  matter. 

Blackburne,  C.  J. — But  counsel  applies  to  the  court  to  exercise 

(a)  Reported  by  W.  St.  Lbger  Babixotoxt,  £b^  Banister-aULaw. 
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its  discretion  and  make  an  order  which  has  been  refused  by  the        Reo. 
learned  judge  who  had  the  facts  fully  before  him.  w  a   ' 

0*Hagan. — Mr.  Justice  Moore  did  not  go  into  the  merits  of  the     mcNalxtT" 

case;   but  refused  to  admit  the   prisoners  to  bail  because  the       

Attorney-General  objected  to  it  ^^« 

Pebrin,  J. — I  thmk  that  the  proper  course  would  be  to  apply      ptactke, 
for  a  revision  of  the  rule  made  by  the  learned  judge  who  had  tried 
the  case. 

Crampton,  J. — I  apprehend  that  the  recollection  of  my  learned 
brother  Perrin,  as  to  the  practice  of  the  court,  is  correct ;  in 
addition  to  which,  it  is  the  rule  of  the  court,  that  where  persons 
are  in  custody  on  an  indictment  for  murder,  which  has  not  been 
tried,  the  court  will  not,  unless  under  very  peculiar  or  coercive 
circumstances,  interfere. 

O^Hagaru — The  application  is  made  to  this  court  as  a  superior 
tribunal  to  that  by  which  the  mistake  has  been  made,  which  it  is 
sought  to  rectify. 

Perrin,  J. — I  verv  much  doubt  the  jurisdiction  of  this  court 
to  entertain  an  appeal  from  the  order  of  a  judge  of  assize  presiding 
in  a  criminal  court ;  there  are  several  instances  in  which  the  court 
has  refused  such  applications,  on  the  ground  that  the  order  had 
been  made  by  a  ju^e  who  had  the  facts  before  him. 

The  Court  were  all  strongly  of  opinion  that  it  was  against  the 
practice  of  the  court,  where  a  judge  below  has  made  an  order  that 
a  prisoner  be  detamed  in  custody,  to  reverse  that  order,  and 
accordingly  made  No  rule  upon  the  motion. 


SrelatOi. 

COURT  OF  QUEEN'S  BENCH. 

November  7,  1850. 
Reg.  V,  P.  E.  HuGnE8.(a) 

Practice — Copy  of  Indictment — Embezzlement. 

^here  the  application  is  opposed  by  the  Attorney- General,  the  court 
will  not  order  a  party  indicted  for  embezzlement  to  be  furnished  with 
a  copy  of  the  indictments  found  against  him,  though  they  are  very 
voluminous,  and  contain  a  great  many  counts,  but 

Semble,  that  in  such  case  the  court  will  order  the  accused  to  be  furnished 
with  afidl  bill  of  particulars, 

IN  this  case  two  indictments  for  embezzlement  having,  at  the 
Commission  of  Oyer  and  Terminer,  been  found  against  the 
defendant,  which  had  been  removed  into  this  court,  one  by  the 
defendant,  the  other  by  the  Crown, 

(rt)  Reported  by  W.  St.  Leorr  Babixcton,  Ksq.,  Bmn'ster-at-Law. 
VOL.  IV.  II   H 
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Reg.  Fitzgibban^  Q.  C,  on  behalf  of  the  defendant,  moved  that  he  be 

„  ^  ••  furnished  with  a  copy  of  the  indictments,  as  they  were  very  volu- 

P.  E.  Hughes.      .  i         x  •      j  x  \ 

minous,  ana  contained  a  great  many  counts. 

1850.  The  Attomey-General  {Hatchell),  with  whom  was  Perrin,  J., 

— r__    opposed  the  application. — It  was  not  the  right  of  the  accused  to 
^y  of     obtain  a  copy,  and  the  Crown  did  not  wish  to  set  a  precedent 
indktmenL     which  might  be  cited  on  other  occasions. 

Fitzgibbon  said  that  a  copy  had  been  given  in  the  case  of  Reg.  t. 
Grace  (2  Cox  Crim.  Cas.  101),  which  was  the  case  of  an  indict- 
ment for  forgery. 

Blackbubne,  C.  J. — That  was  the  case  of  a  private  prosecu- 
tion (6.) 

Cbampton,  J. — We  cannot  grant  the  application  in  this 
instance,  where  it  is  opposed  by  the  Crown,  unless  a  similar  rule 
is  to  prevail  in  all  cases. 

Perrin,  J. — I  regret  that  it  is  the  law  that  the  indictment 
should  not  be  furnished,  and  it  leads  to  delay,  because  the  accused 
has  afterwards  a  right  to  have  the  indictment  read  over  slowly  in 
open  court 

Blackburne,  C.  J. — The  observance  of  precedent  is  of  great 
importance. 

I^ERRIN,  J. — At  the  commission  we  have  made  an  order  for  the 
giving  a  full  bill  of  particulars. 

The  Attoxney-GeneraL — A  bill  of  particulars  will  be  fiimished. 
Crampton,  J. — That  will  give  him  every  information  to  eniUe 
him  to  meet  the  case  on  the  merits.  Motion  refuted. 

[The  prisoner  was,  at  the  sittings  after  this  term,  tried  and 
acquitted  on  one  of  three  indictments,  and  on  the  others  the 
Attorney-General  entered  a  nolle  prosequi.'] 

(b)  In  the  cue  of  Reg.  v.  Grttce  (2  Cox  Crim.  Cas.  101),  above  referred  to^  it  b  tDk 
obeerred  that  a  copy  of  Uie  indictment  was  onlj  ordered  to  be  given  to  the  aocmed  (the  pro- 
secutor not  objecting),  and  though  it  appeared  that  the  indictment  was  of  extraordinaiy  \eb^ 
(see  2  Cox  Crim.  Cas.  101),  the  Court  decided  (^Reg.  t.  Grace,  2  Cox  Crim.  Cas.  161),  tbt 
the  accused,  if  he  desired  a  copy  of  it,  should  take  it  out  at  his  own  expeoae,  and  giYiu^  tk 
accused  every  reasonable  information  which  he  requires. 


I 
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OXFORD  CIRCinT. 

WoBCESTER  Summer  Assizes. 

July  19,  1850. 

(Before  Lord  Campbell,  C.  J.) 

Reg.  v.  Hughes,  (a) 

Concecdment  of  birth  by  disposing  of  the  dead  body — Stat.  9  Geo,  4, 

c,  31,  8.  14. 

A  woman  who  places  a  living  child  in  a  place  of  concealment^  and  on 
subsequently  revisiting  that  place  finds  the  child  dead  and  leaves  it 
therCy  is  guilty  of  concealing  the  birth  of  a  chddj  by  a  secret  disposed 
of  the  dead  body^  within  the  meaning  of  the  stat,  9  Geo.  4,  c.  31,  s.  14  ; 
although  she  does  not  actually  remove  the  body^  but  merely  replaces  the 
clothing  or  other  articles  with  which  the  concealment  was  effected  or 
assisted. 

THE  prisoner  was  indicted  for  the  murder  of  her  infant  child 
at  jPershore  in  the  county  of  Worcester,  on  the  5th  of  May, 
1850. 

Selfe,  in  opening  the  case  for  the  prosecution,  told  the  jury  that 
if  the  evidence  failed  to  establish  the  capital  charge  of  murder,  it 
would  be  competent  to  them  to  find  the  prisoner  guilty  of  con- 
cealing the  birtn  of  the  child.  A  question  might  arise,  however, 
which  would  be  one  for  his  lordship  rather  than  for  the  jury, 
whether  there  was,  in  fact,  an  endeavour  to  conceal  the  birth 
within  the  statute  ?  (9  Geo.  4,  c.  3 1,  s.  14)  namely, "  by  secret  burying 
or  otherwise  disposing  of  the  dead  body."  In  this  case  there  was 
no  doubt  that  the  child  was  alive  when  it  was  deposited  in  the 
place  of  concealment,  but  if  it  were  shown  that  the  prisoner 
visited  the  spot  afterwards,  and  after  the  death  of  the  child  re- 
covered it,  he  apprehended,  under  his  lordship's  direction,  that 
would  be  a  secret  disposal  of  the  dead  body  within  the  statute. 

It  appeared  from  the  evidence,  that  the  prisoner  was  secretly 
delivered  of  an  illegitimate  child  on  the  morning  of  the  5th  of 
May,  1850.  In  the  afternoon  of  that  day  the  child  was  discovered 
in  an  outhouse,  a  short  distance  from  the  dwelling  where  the 
prisoner  lived  as  a  servant.  The  child  was  alive  and  was  con- 
cealed from  view  by  four  bundles  of  rick  pegs  lyings  horizontally 
in  front  and  partly  over  it,  but  not  touching  it.  The  child  was 
wrapped  in  an  old  gown  and  an  apron.  The  person  wlio  dis- 
covered it  left  it  as  he  found  it,  and  the  rick  pegs  were  replaced 
in  the  same  position.     About  an  hour  afterwards  the  outhouse  was 

(a)  Reported  by  J.  E.  Davis,  Esq.  Barrister-at-Law. 

n  H  2 
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Reg.        revisited,  and  the  rick  pegs  were  found  to  have  been  partially 

^- ^       removed  and  placed  on  one  side  of  the  child,  which  was  deaA 

The  death  was  proved  to  have  been  caused  by  an  injury  on  the 

1850.        head,  but  it  was  consistent  with  the  evidence  that  that  injury  was 

Cane&ibnefU   f^^^^^  ^7  ^^^  accidental  falling  and  pressure  of  one  of  the  bundles 

inrth.    "*  of  rick  pegs. 

There  was  some  evidence  to  lead  to  the  inference  that  the 
prisoner  alone,  and  no  other  person,  had  been  in  the  outhouse 
during  the  hour  in  which  the  child  was  left  there  after  its 
discovery. 

At  the  close  of  the  case  for  the  prosecution, 
Lord  Campbell,  C.  J.,  said,  the  case  has  been  fully  inves- 
tigated, and  I  am  of  opinion  that  there  is  not  sufficient  evidence  to  go 
to  the  jury  on  the  charge  of  murder.  It  is  quite  consistent  with  the 
evidence,  that  the  death  of  the  child  was  not  occasioned  by  the 
prisoner.  I  believe  she  had  not  any  part  in  it.  It  is  impossible  to 
say  how  it  might  have  been  produced,  whether  by  the  ricks  pressing 
on  the  head  or  otherwise.  But  with  regard  to  the  concealment  of 
the  birth,  it  appears  to  me  impossible  to  resist  a  conviction  for  that 
offence.  I  have  carefully  examined  the  statute  and  the  facts  with 
reference  to  the  point  suggested  by  the  ccTunsel  for  the  prosecution. 
Any  objection  that  might  nave  arisen  that  there  was  no  attempt 
to  conceal  the  dead  body  of  tlie  child,  is,  I  think,  removed  in  the 
manner  suggested,  for  there  cannot  be  any  reasonable  doubt  that 
the  prisoner  visited  the  outhouse  after  the  child  was  dead,  and 
although  she  did  not  remove  it,  any  replacing  of  the  clothes  or 
other  tilings  by  which  the  body  was  concealed  from  view,  wouU, 
I  think,  be  an  endeavour  to  conceal  by  a  secret  disposal  of  the 
dead  body  within  the  statute. 

Huddleston^  for  the  prisoner,  said,  as  that  was  the  opinion  of  his 
lordship,  he  would  not  resist  a  verdict  of  guilty  of  concealing  the 
birth  of  the  child. 

The  prisoner  was  tlien  acquitted  of  the  capital  charge  and 
convicted  of  the  misdemeanor. 
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OXFORD  CIRCUIT. 

VVoKCESTEB  Summer  Assizes. 

July  19,  1850. 

(Before  Lord  Campbell,  C.  J.) 

Reg.  v.  Lo¥nE.(a) 

Manslaughter — Negligence. 

An  €ict  of  omissionj  as  well  as  of  commission^  may  he  so  criminal  as  to 

be  the  subject  of  an  indictment  for  manslaughter. 
Where  a  man^  appointed  to  superintend  a  steam-engine  employed  in  a 

colliery  for  the  purpose  of  raising  colliers  from  the  pits,  left  the  engine 

in  the  charge  of  an  incompetent  person,  and  in  consequence  of  that 

incompetence,  death  ensued. 
Held,  that  the  man  so  leaving  the  engine  was  guilty  of  manslaughter, 

THE  prisoner  was  indicted  for  the  manslaughter  of  Thomas 
Tibetts,  on  the  3rd  of  June,  1850. 

From  the  evidence  in  support  of  the  charge,  it  appeared  that 
the  deceased  was  a  collier,  working  in  coal  pits,  and  the  prisoner 
was  employed  by  Messrs.  Jones  and  Darly,  the  owners  of  the 
pits,  to  attend  the  steam-engine  by  which  the  "  skip,"  or  basket, 
was  raised  up  or  let  down  the  shaft  of  the  pit  with  the  workmen, 
on  their  way  from  and  to  their  work.  In  the  case  of  the  men 
ascending  the  pit,  it  was  the  prisoner's  duty  to  set  the  engine  in 
motion  to  raise  the  skip  until  it  reached  about  two  feet  above  the 
surface  or  mouth  of  the  pit,  and  then  to  stop  the  engine,  so  as  to  Eyidence. 
allow  a  "  waggon"  or  platform  to  be  moved  over  the  mouth  of  the 
pit,  and  enable  the  men  to  get  out  of  the  skip  with  safety. 

The  prisoner,  instead  of  attending  at  the  engine,  as  was  his 
duty,  left  it  on  the  morning  of  the  3rd  of  June,  1850,  in  the  care 
of  John  Stockley,  a  lad  fifteen  years  of  age.  Stockley  remon- 
strated with  the  prisoner  at  the  time,  and  told  him  that  he, 
Stockley,  would  not  work  the  skip.  The  prisoner  replied  that  the 
witness  was  too  idle  to  work  it,  but  he  would  make  him.  The 
prisoner  then  went  away  to  a  public -house. 

During  his  absence  the  deceased  (having  descended  the  pit 
early  in  the  morning,)  made  the  usual  signal  for  the  skip  to  be 
drawn  up,  by  calling  out  to  the  boy  stationed  at  the  top  of  the 
shaft,  whose  duty  it  was  in  his  turn  to  repeat  the  signal  to  the 
person  having  charge  of  the  engine.     In  this  instance  the  boy 

(a)  Reported  by  J.  E.  Da>is,  Esq.,  Barrister-at-Law. 
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BBo.r.LowE.  repeated  the  signal  as  usual,  and  Stockley  set  the  engine  to  work, 
r~        but  failed  in  stopping  it  at  the  proper  time  when  the  skip  reached 

.*       the  surface  with  the  deceased  and  two  fellow  workmen.     The 

Manslaughter  failure  was  provcd  to  be  because  **  the  skipper  did  not  knock  the 
by  negligence,  engine  up  into  the  Cap,"  Stockley  stating  that  he  did  not  know 
how  to  do  it  The  consequence  was  that  the  skip  was  drawn  up 
to  the  pulley  over  which  the  rope  connecting  the  skip  with  the 
engine  passed,  and  the  deceased  forced  out,  falBng  down  the  shaft, 
wluch  was  170  yards  deep,  and  was  of  course  killed. 

At  the  close  of  the  case  for  the  prosecution, 

Huddleston^  for  the  prisoner,  said  he  would  take  his  lordship's 
opinion  as  to  whether  the  &ct^  as  proved,  constituted  the  crime 
of  manslaughter,  or,  in  other  words,  whether  a  man  whose  duty  it 
is  to  attend  at  a  particular  place  or  fill  a  particular  office,  and 
omits  to  attend,  and  leaves  an  incompetent  person  in  his  place, 
and  death  ensues,  is  guilty  of  manslaughter?  In  Rex.  v.  Alhm  and 
Clark  (7  C.  &  P.  153),  it  was  held  that  where  a  sailing  vessel  wis 
run  down  by  a  steam-boat  in  consequence  of  the  improper  steenge 
of  the  latter,  arising  from  there  not  being  a  man  at  the  bow  to 
keep  a  look-out  at  the  time  of  the  accident,  neither  the  detain  or 
pilot  could  be  convicted  of  the  manslaughter  of  a  person  in  the 
vessel  run  down.  Parke,  J.,  then  observed — "  Supposing  the 
captain  had  put  a  man  at  the  proper  part  of  the  vessel  and  gone  to 
lie  down,  do  you  mean  to  say  he  would  be  criminally  responaUe? 
Huddieston  for  ^j^^  yQ^  must  Carry  it  to  that  length  if  you  mean  to  make  anytluii£ 
e  pnsoncr.  ^^  .^  ^^ ^  Alderson,  B.,  said  to  the  j  ury,  *  There  is  no  act  of  personal 
misconduct  or  personal  negligence  on  the  part  of  these  persoDS  at 
the  bar.'  A  distinction  appears  to  be  taken  between  tnoee  cases 
where  case  or  trespass  would  be,  respectively,  the  civil  remedy. 
In  Rex  V.  Green  (7  C.  &  P.  156^,  idso,  it  was  held  that  to  make 
the  captain  of  a  steam-vessel  guilty  of  manslaughter,  in  canoDg  a 
person  to  be  drowned,  by  running  down  a  boat,  the  prosecutor 
must  show  some  act  done  bv  the  captain ;  and  a  mere  omission  on 
his  part,  in  not  doing  the  whole  of  his  duty,  is  not  sufficient.  No 
doubt  seems  to  have  been  expressed  that,  supposing  the  captain 
had  gone  down  to  bed,  and  the  accident  happened,  that  he  could 
not  have  been  responsible.  In  the  present  case  the  prisoner  had 
gone  away  to  a  public-house." 

Lord  Campbell,  C.  J. — I  am  clearly  of  opinion  that  an  act 
of  omission,  as  well  as  of  commission,  may  be  so  criminal  as  to  be 
the  subject  of  an  indictment  for  manslaughter,  and  that  there  is 
evidence  to  go  to  the  jury  of  such  a  criminal  omission  in  this  case. 

Huddieston  then  addressed  the  jury  on  the  question  whether 
there  was  gross  negligence,  or,  even  if  there  was,  whether  the 
death  of  the  deceased  was  caused  by  it. 

Verdict,  GuHtg. 

W.  H.  Cooke  and  E.  V.  Richards  for  the  prosecution. 

Huddieston  for  the  prisoner. 
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OXFORD  CIRCUIT. 

Stafford  Summer  Abbizes. 
(Before  Mr.  Justice  Williams.) 

July  22,  1850. 

Reg.  9.  Stokes. 

Emdenee — Practice  cts  to  putting  depositions  in  the  hands  of  a  witness  to 
refresh  his  memory —  Venue  in  indictments  where  offence  committed 
within  a  limited  jurisdiction. 

The  depositions  of  a  witness  before  a  magistrate  cannot  be  put  into  his 
hands  at  the  trial  to  refresh  his  memory  on  cross-examination. 

Where  an  offence^  committed  within  a  limited  jurisdiction^  is  tried  in  the 
adjoining  county^  under  the  stat,  38  Geo.  3,  c.  62,  s.  2,  the  venue  in  the 
margin  of  the  indictment  is  properly  laid  in  the  county  where  the  offence 
is  tned,  and  there  is  no  necessity  for  an  averment  in  t/ie  body  of  the 
indictment  to  connect  the  county  of  the  city  or  town  within  which  the 
offence  is  alleged  to  have  been  committedy  with  the  venue  of  the  county 
from  which  the  jury  comes. 

THE  prisoner  was  indicted  for  housebreaking.  On  the  croee- 
examination  of  one  of  the  witnesses  for  the  prosecution, 

Huddleston  (for  the  prisoner),  was  about  to  put  into  her  hands 
her  deposition,  taken  before  the  committing  magistrate,  when 

It.  Kettle  (for  the  prosecution),  objected. 

JHuddleston,  submitted  that  the  witness  might  look  at  her  deposi- 
tion, signed  by  her,  to  refresh  her  memory  as  to  the  facts.  It  was 
held,  on  the  late  Chartist  trials,  that  the  notes  of  a  shorthand  writer 
of  what  a  witness  said  at  a  meeting,  and  read  over  to  the  witness 
and  signed  by  him,  might  be  put  into  his  hands  for  the  purpose  of 
refreshing  his  memory. 

Williams,  J. — That  was  on  the  same  principle  as  a  log  book 
is  allowed  to  be  put  in  the  hands  of  the  captain  of  a  vessel  to 
refresh  his  memory,  being  a  contemporaneous  entry  of  events  which 
the  witness  superintends  and  controls.  Here  the  deposition  is  not 
contemporaneous  with  the  facts  deposed  to,  and  does  not  fall  within 
the  description  of  memoranda  and  entries  available  for  the  pur- 
pose of  refreshing  a  witness's  memory.  I  cannot,  therefore,  permit 
it  to  be  so  used.  The  deposition  may  be  put  in  evidence  to  con- 
tradict the  witness,  if  necessary. 

The  cross-examination  of  the  witness  was  then  resumed,  without 
reference  to  the  depositions. 

At  the  close  of  the  case  for  the  prosecution, 

(a)  Reported  bj  J.  £.  Davis,  Esq.,  Barrister-at-Lavr. 
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Beg.  HuddJeston  objected  to  the  form  of  the  indictment.     The  in£ct- 

••  ment  commenced  as  follows: — "  Staflfordshire,  to  wit :  The  jurors 

_^      of  our  lady  the  Queen,  upon  their  oath,  present  that  T^omad 
1850.        Stokes,  late  of  the  parish  of  Stafford,  labourer,  on  the  20th  day  of 
Evidaioe^    May,  A.D.   1850,  at  the  parish  of  St  Michael,   in  the  dty  of 
jD^poskkm—  Licnfield,  in  the  county  of  the  same  city,  the  dwelling-house  of 
Keme.       one  William  Gilland,  there  situate,  feloniously  did  break  and  enter.' 
&a     The  venue  in  the  margin  is  Staffordshire;  the  offence  is 
alleged  to  have  been  committed  in  the  city  and  county  of  Tiichfield, 
•     without  saying  that  Lichfield  is  within  the  jurisdiction  of  this 
court     The  statute  38  Geo.  3,  c.  52,  s.  2,  no  doubt  gave  jurisdic- 
tion to  this  court  in  such  cases,  but  then  the  venue  laid  in  the 
indictment  must  be  the  orimnal  inferior  jurisdiction,  and  not  tint 
of  the  shire.     That  was  so  laid  down  in  the  case  of  IL  v.  MeOar 
(Russ.  &  By.  144),  where  it  was  held,  that  although  under  the 
above  statute,  the  offence  was  triable  in  the  county  at  large,  the 
offence  should  have  been  laid  in  the  county  of  the  town. 

Williams,  J. — I  am  very  familiar  with  indictments  of  this 
description,  having  drawn  a  great  many,  and  I  never  knew  the 
venue,  under  the  same  circumstances,  laid  otherwise  than  in  the 
present  indictment  The  venue  in  the  mai^in  is  and  must  be  thit 
of  the  county  from  which  the  jurors  come  who  present  the  bilL 

The  prisoner  teas  tiUinatefy  convicted. 


OXFORD  CIRCUIT. 

Stafford  Summer  Assizes. 
(Before  Mr.  Justice  Williams.) 

Jufy  25, 1850. 
Reg.  v.  Woolley.  (a) 

Practice — Costs  in  the  Court  of  Criminal  AppeaL 

The  Courts  which  has  been  directed  to  pass  sentence  on  a  prisoner,  after 
a  point  reserved  for  the  decision  of  the  Court  of  Criminal  Appeal,  has 
power  to  allow  the  costs  incurred  in  the  latter  court,  and  upon  taxation 
under  an  order  to  that  effect,  the  briefs  and  fees  of  two  counsel  will  be 
allowed. 

N  this  case  the  prisoner  had  been  tried  and  convicted  at  the 
Stafford  Spring  Aesizes,  on  a  charge  of  obtaining  money  by 

(a)  Reported  by  J.  E.  Davis,  Esq ,  Banistcr-at-Lair. 
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means  of  false  pretences,  a  point  was  reserved  for  the  consideration        Bbo. 
of  the  Court  of  Criminal  Appeal,  and  after  argument  the  con-     ^  ^^^^^^ 

viction  was  affirmed:  (see  ante?)     Sentence  was  now  passed  upon        

the  prisoner  in  pursuance  of  the  order  of  the  judges  of  that  court.  i85i. 

Huddleston,  on  the  part  of  the  prosecution,  applied  to  be  allowed     p-ZZl. 
the  costs  of  arguing  the  case  in  tne  Court  of  Criminal  Appeal.         cotts  of  appeal 

The  costs  of  the  prosecution  at  the  Spring  Assizes,  after  the 
verdict  of  guilty  was  recorded,  having  been  allowed  in  the  ordi- 
nary way,  ne  apprehended  that  the  court  would  now  make  an 
order  that  the  subsequent  costs  should  be  taxed  and  allowed. 

Williams,  J.  doubted  whether  he  could  allow  these  costs.  The 
statute  (11  &  12  Vict.  c.  78)  which  constituted  the  Court  of 
Appeal,  was  silent  as  to  costs,  and  the  court  now  sitting  was  only 
directed  to  give  the  judmnent.  He  would  consider  the  point,  and 
consult  Lord  Campbell  (sitting  at  Nisi  Prius)  on  the  subject. 

At  the  close  of  the  circuit  at  Gloucester,  Mr.  Justice  Williams 
intimated  that  the  costs  of  the  appeal  should  be  allowed,  and  made 
an  order  to  that  effect.  The  costs  were  accordingly  taxed, 
including  the  brief  and  fees  of  the  two  counsel  (Huddleston  and 
P.  APMahon)  who  appeared  in  the  court  below  ana  in  the  Appeal 
Court. 

[This  is  an  important  decision,  for  the  qnestion  raised  is  one  of  considerable  nicety.  The 
statute  under  which  the  costs  of  ordinary  prosecutions  are  allowed  out  of  the  county  rate,  is 
the  7  Geo.  4,  c  69,  sect  22  &  23.  The  court  authorized  by  that  statute  to  make  the  order,  is 
**  the  court  before  which  any  person  shall  be  prosecuted  or  tried,"  and  it  has  been  held  that 
indictments  removed  by  certit/rari  are  not  within  it  {Rex  v.  Richards^  8  B.  &  C.  420;  Rex  t. 
Kelseyt  1  Dowl.  481.)  It  seems,  therefore,  that  the  power  to  order  costs  can  only  be  supported 
by  considering  the  court  which  pronounces  sentence,  as,  in  fact,  the  court  before  which  the 
party  was  prosecuted  or  tried ;  but  the  objection  to  that  position,  in  the  above  case  at  least,  is, 
that  the  learned  judge  was  directed  to  give  the  judgment  by  the  Justices  and  Barons  forming 
what  is  termed  the  Court  of  Criminxil  Appeal.  He,  therefore,  derived  his  authority  in  this 
vttrticular  case  from  them,  and  not  from  the  court  before  whom  the  prisoner  was  tried;  and,  on 
the  other  hand,  his  general  authority  was  derived  from  a  different  commissioner  from  that 
under  which  the  trial  took  place. — J.  E.  D.] 
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OXFORD  CIRCUIT. 

Stafford  Summer  Assizes. 

(Before  Lord  Campbell,  C.  J.) 

July  26y  IS50. 

Doe  dem.  Bainbrigge  v.  Bainbrigge.  (a) 

Evidence  as  to  Insanity. — Medical  tcifness. 

On  an  issue  as  to  the  state  of  mind  of  a  testator,  a  medical  man,  con- 
versant with  cases  of  insanity,  cannot  he  asked  his  opinion  as  to  tkt 
insanity  of  the  testator,  founded  upon  the  evidence  given  at  tite  trial  in 
his  hearing* 

THIS  was  an  action  directed  by  the  Court  of  Chancery  to 
ascertiun  the  mental  com|)etency  of  a  testator  to  make  a  will 

Towards  the  conclusion  of  the  phuntiflTs  case,  Dr«  Monroe,  Dr. 
ConoUy,  and  Dr.  Forbes  Winslow,  were  severally  put  into  the 
witness-box,  to  give  evidence  on  the  question  of  insanity. 

Cockburn  {Solicitor'Generat)^  on  the  part  of  the  lessor  of  the 
plaintiif,  who  asserted  the  incompetency  of  the  testator,  was  about 
to  ask  Dr.  Mouroe  whether,  in  his  opinion^  from  the  facts  proved 
in  evidence,  the  testator  was  sane  or  insane. 

Lord  Campbell,  C.  J.  interposed,  and  said,  the  witness  might 
give  general  scientific  evidence  on  the  causes  and  symptoms  of 
msamty,  but  he  must  not  express  an  opinion  as  the  result  of  the 
evidence  he  had  heard  with  reference  to  the  sanity  or  insanity  of 
the  testator,  his  lordship  saying  peremptorily  that  he  would  not 
allow  a  physician  to  be  substituted  for  a  juiy. 

The  Solicitor-General  hereupon  proposed  in  form  the  following 
question  to  the  first  witness.  Dr.  Monroe,  for  the  purpose,  if  it 
should  be  necessary,  of  haviu^  its  propriety  determined  in  the 
court  above :  ^'  Having  heard  the  evidence  in  this  case,  are  yoo  of 
opinion  that  this  gcDtlcnian  was  or  was  not  of  sound  mind  Y* 

Keating,  Q.  C.  objected  to  the  question. 

Lord  Campbell,  C.  J.  said — "  I  have  not  the  slightest  hesi- 
tation in  overruliug  it ;"  but,  at  Mr.  Cockbum's  request,  he  tool 
a  note  of  the  point. 

Dr.  Monroe  was  subsequently  proceeding  to  state,  on  cro»- 
examination,  an  opinion  upon  the  facts  proved  in  the  cause,  when 

Lord  Campbell,  C.J.  again  interposed,  and  requested  the 
witness  not  to  express  any  opinion  upon  these  facts^  but  to  ccHifiBe 
himself  to  general  scientific  principles. 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barrister-at-Law. 
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The  jury  ultimately  returned  returned  a  verdict  for  the  plaintifil 
The   Solicitor-General  (especially  retained),    Alexander j    Q.  C, 
and  Grayy  for  the  lessor  of  the  plaintiff. 

Keating^  Q.  C.,  Whitmore^  and  Pigott,  for  the  defendant. 

[The  ruling  of  Lord  Campbell  in  this  case  is  in  accordance  with  the  answers  of  the  jodges 
to  the  questions  sabmitted  to  them  in  Reg  v.  M^Naughten.  On  the  other  hand,  it  does  not 
interfere  with  the  suggestion  contained  in  the  answer  to  the  last  of  those  questions,  that  (it 
regards  criminal  cases)  "  where  the  facts  are  admitted  or  not  disputed,  and  the  question 
becomes  substantially  one  of  science  only,  it  may  be  convenient  to  allow  the  question  to  be  put 
in  that  general  form,  though  the  same  cannot  bo  insisted  upon  as  a  matter  of  right" — J.E.D. 


Doedem, 
Bainbrigob 

V, 

Badcbbiooe. 

1850. 

Evidence — 


OXFORD  CIRCUIT. 

Gloucester  Summer  Assizes. 


August  12  and  13,  1850. 

(Before  Mr.  Justice  Williams.) 

Reo.  v.  Elizabeth  Bubb. 
Reg.  v.  Richard  HooK.(a) 

Murder  by  starvation — Indictment — Practice — Finding  of   the  grand 
jury — Liability  of  those  who  undertake  the  duty  of  supplying  an  infant 
with  food  and  clothing^  for  neglecting  to  perform  that  duty. 

If  upon  a  bUl  for  murder  against  A,  B,  and  C.  D,^  the  grand  jury 
returns  *'  a  true  bill  against  A,  B,  for  murder^  and  **  a  true  bill  against 
C.  D.  for  manslaughter^^  the  finding  is  good  as  against  A.  B.y  and  a 
nullity  as  respects  C,  Z>.,  and  a  fresh  indictment  for  manslaughter 
should  be  preferred  against  the  latter. 

Where  any  person  undertaking  the  duty  of  supplying  an  infant  with 
proper  food  and  clothing,  and  furnished  tvith  the  means  of  discharging 
thai  dtUy  properly,  wilfully  neglects  to  do  so,  with  an  intention  to  cause 
the  death  of  the  child,  or  to  do  it  some  grievous  injury,  and  the  chUd 
dies  in  consequence  of  such  neglect,  such  person  is  guilty  of  murder. 

Where  the  neglect  is  culpable  only,  and  not  malicious,  such  person  is 
guilty  of  manslaughter. 

Where  a  parent  supplies  sufficient  food  and  clothing  to  another,  for  the 
purpose  of  administering  to  his  child,  and  that  other  person  wilfully 
withholds  it  from  the  chUd,  and  the  parent  vt  conscious  that  it  is  so  with' 
held,  and  does  not  interfere^  and  the  child  dies  for  want  of  proper  food 
and  clothing,  the  parent  is  guilty  of  manslaughter. 

THE  prisoners,   Richard  Hook  and   Elizabeth  Bubb,   having 
been  committed  for  trial  on  a  charge  of  murder^  the  foUow- 

(a)  Beported  by  J.  E.  Davis,  Esq.,  Banifter-at-Law. 
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Reg. 

V. 
E.  BUBB. 

Kko. 

r. 

R.  Hook. 


1851. 


Murder — 

Indictment — 

Practice — 

Evidence, 


Indictment 


ing  bill  for  that  crime  was  preferred  against   them   before  the 
grand  jury : — 

GLOUCESTERSHIRE,!      The    jurors,    &c.,     present    that 
to  wit  J  Richard  Hook,  Lite  of,  &c.,  labourer, 

and  Elizabeth  Bubb,  late  of,  &c.,  widow,  &c.,  on  the  Ist  day  of 
June,  A.D.  1849,  and  on  divers  other  days  and  times  between  that 
day  and  the  24th  day  of  May,  a.d.  1850,  at,  &c.,  in  and  upon  one 
Maria  Hook,  an  infant  of  tender  age,  to  wit,  of  the  age  of  four 
years,  in  the  peace  of  God  and  our  said  Lady  the  Queen,  then 
and  there  being,  feloniously,  wilfully,  and  of  their  malice  afore- 
thought, did  make  divers  assaults.      And   the  jurors   aforesud, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  Maria 
Hook  was  a  daughter  of  the  said  Richard  Hook,  and  during  the 
time  aforesaid  was  residing  and  living  with  the  said  Richard  Hook 
and  Elizabeth  Bubb,  and  was  under  their  care  and  control,  and 
unable  to  provide  for  or  take  care  of  herself,  and  that  during  the 
time  aforesaid  it  became  and  was  the  duty  of  the  said  Richard 
Hook  and  Elizabeth  Bubb  to  procure  and  provide  for  and  give 
and  administer  to  the  said  Mana  Hook  sufficient  food,  meat,  and 
drink,  fit  and  necessary  for  the  supjwrt,  sustenance  and  nourish- 
ment of  the  body  of  the  said  Miuia  Hook,  and  that  durin^all  the 
time  aforesaid  it  became  and  was  the  duty  of  the  said  Kichard 
Hook  and  Elizabeth  Bubb  to  provide  and  procure  for  the  said 
Maria  Hook  proper  and  sufficient  clothing,  and  to  preserve  and 
protect  the  said  Alaria  Hook  from  the  cola  and  inclemency  of  the 
weather,  j  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  Richard  Hook  and  Elizabeth  Bubb, 
not  having  the  fear  of  G^  before  their  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the  devil,  and  contri\'ing  felo- 
niously, wilfully,  and  of  their  malice  aforethought,  to  starve,  kiD, 
and  murder  the  said  Maria  Hook  on  the  said  1st  day  of  June, 
A.D.  1849,  and  from  thence  till  the  24th  day  of  May,  A.D.  1850, 
at,  &c.,  feloniously,  wilfully,  and  of  their  malice  aforethought,  did 
refuse,  neglect,  and  omit  to  give  and  administer  to  the  esda  Maria 
Hook  sufficient  food,  meat  and  drink,  fit  and  necessary  for  the 
support,  sustenance  and    nourishment  of  the  body  of  the  said 
Maria  Hook,  and  during  all  the  time   aforesaid,   at,   &c.,  fdo- 
niously,  wilfully,  and  of  their  malice  aforethought,  did  refiise  to 
permit  and  suffer  the  said  Maria  Hook  to  have  sufficient  food, 
meat,   and   drink,   necessary   for  the    support,    sustenance,  and 
nourishment  of  the  body  of  the  said  Mana  Hook,  and  during  aD 
the  time  aforesaid,   at,   &c.,   feloniously,  wilfully,    and    of  their 
malice  aforethought,  did  omit,  refuse,  and  neglect  to  provide  and 
procure  for  the  said  Maria  Hook  proper  and  sufficient  clothii^, 
and  did,  during  the  time  aforesaid,  at,  &c.,  feloniously,  wilfulfy^ 
and  of  their  malice  aforethought,  expose  the  said  Maria  Hook  to 
the  cold  and  inclemency  of  the  weather  without  sufficient  and 
proper  clothing  and  covering :  by  means  of  which  said  refusal, 
neglect,  and  omission  of  the  said  Richard  Hook  and  Elizabeth 
Bubb,  to  give  and  admini^^ter  to  the  said  Maria  Hook  sufficient 
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foody  meat  and  drink,  fit  and  necessary  for  the  support,  suste- 
nance,  and  nourishment  of  the  body  of  the  said  Maria  Hook  as 
aforesaid,  and  also  by  means  of  the  refusal  of  the  said  Kichard 
Hook  and  Elizabeth  Bubb  to  permit  and  suffer  the  said  Maria 
Hook  to  have  sufficient  food,  meat,  and  drink  necessary  for  the 
support,  sustenance,  and  nourishment  of  the  body  of  the  said 
Maria  Hook  as  aforesaid,  and  also  by  means  of  the  said  Richard 
Hook  and  Elizabeth  Bubb  omitting,  neglecting,  and  refusing  to 
provide  and  procure  for  the  said  Maria  Ilook  proper  and  sufficient 
clothing  as  aforesaid,  and  exposing  the  said  Maria  Hook  to  the 
cold  and  inclemency  of  the  weather  without  sufficient  and  proper 
clothing  and  covering  as  aforesaid,  the  said  Maria  Hook,  during 
all  the  time  aforesaid^  at  the  parish  aforesaid,  in  the  county  aforc- 
said^  did  pine  and  languish  and  became  and  was  mortally  sick, 
wea^,  diseased  and  distempered  in  her  body,  of  which  said  mortal 
sickness,  weakness,  disease,  and  distemper  aforesaid,  caused  and 
occasioned  as  aforesaid,  the  said  Maria  Hook,  on  the  said  24th  day 
of  May,  A.D.  1850  aforesaid,  at,  &c.,  died.  And  so  the  jurors 
aforesaid,  iipon  their  oath  aforesaid,  do  say  that  the  said  Kichard 
Hook  and  Elizabeth  Bubb,  her,  the  said  Maria  Hook,  in  manner 
and  form  aforesaid,  feloniously,  wilfully,  and  of  their  malice  afore- 
thought, did  kill  and  murder,  against  the  peace,  &c. 

The  grand  jury  returned  the  above  "  a  true  bill  against  Elizabeth 
Bubb  for  murder,"  and  **  not  a  true  bill  against  Richard  Hook 
for  murder,"  but  "  a  true  bill  against  Richard  Hook  for  man- 
slaughter." 

A  separate  bill  for  manslaughter  was  afterwards  preferred  and 
found  against  Richard  Hook,  charging  him  with  killing  and  slaying 
Maria  Hook,  under  the  same  circumstances,  the  indictment  alleging 
the  same  facts  in  the  same  terms  as  above,  omitting,  of  course,  the 
name  of  Elizabeth  Bubb,  and  the  technical  allegations  of  malice,  &c. 

Upon  the  prisoners  being  arraigned,  the  finding  of  the  grand 
jury  on  the  first  bill  occasioned  some  discussion  as  to  its  sufficiency, 
and  as  the  prisoner  was  not  defended  by  counsel,  Mr.  Justice 
Williams  consulted  Lord  Campbell,  C.  J.,  sitting  at  Nisi  Prius, 
and  Mr.  Greaves,  Q.  C.  (who  was  associated  with  them  in  the 
commission.)  They  inclined  to  the  opinion  that  the  finding  upon 
the  joint  bill  was  good  as  respected  Bubb,  but  bad  as  respected 
Hook.  Mr.  Justice  Williams,  however,  directed  the  counsel  for 
the  prosecution  to  consider  the  point.  They  referred  to  the  fol- 
lowing passage  in  Chitty's  Criminal  Law : — "  Though  the  indictment 
may  charge  one  with  murder,  and  the  other  with  manslaughter 
only,  yet  if  both  are  accused  in  the  higher  degree,  the  grand 
inquests  should  return  their  finding  against  one  for  the  capital, 
and  the  other  for  the  inferior,  offence ;  but  in  such  case  the  bill 
will  be  good  against  the  former,  and  nugatory  as  against  the 
latter."  (b) 

(b)  3  Chitty's  Criminal  Law,  p.  738,  citing  3  Bulst.  306  (a  misprint  for  206.)  The  following 
ia  the  case  referred  to  in  Bnlstrode: 

The  King  against  Sir  Matthew  Cory,  junior^  and  Ferdinando  Cory. — Upon  an  indictment 
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His  Lordship  then  decided  to  try  Bubb  only  upon  the  j<mit 
indictment,  to  treat  it  as  a  nullity  as  respected  Hook ;  and  to  try 
him  upon  the  separate  indictment  for  manslaughter. 

The  trial  of  tne  prisoner  Elizabeth  Bubb  then  proceeded.  It 
appeared  in  evidence  that  she  was  a  widow  with  two  children,  and 
was  the  sister  of  Hook's  wife,  who  died  about  two  years  before  Ae 
trial,  leaving  three  children,  of  whom  the  deceased  infant,  Muit, 
was  the  youngest  Upon  the  death  of  Hook's  wife,  the  pritoner 
and  her  children  went  to  live  with  him,  and  she  became  the 
manager  of  his  household.  He  was  accustomed  to  be  absent  firom 
home  at  work,  except  fi*om  Saturday  night  until  Monday  morning 
but  he  always  provided  ample  food  for  the  whole  family.  Down 
to  the  time  Bubb  undertook  their  management.  Hook's  children 
were  healthy,  but  she  systematically  neglected  them,  espedalfy 
the  youngest,  and  notwithstanding  the  remonstrances  of  her  ndgb> 
hours,  persisted  in  withholding  sufficient  food  and  clothing,  for 
want  of  which  the  child  gradually  wasted  away  and  died  of  actual 
starvation  on  the  24th  of  May,  1850. 

Williams^  J.,  in  summing  up,  thus  laid  down  the  law  on  the 
subject  to  the  jury : — I  think  it  right  to  tell  you  as  plainly  as  I 
can  the  law  on  the  subject  of  this  indictment,  in  order  that  yon 
may  know  how  to  apply  the  facts  to  the  law  which  I  lay  down. 
The  indictment  alleges,  first,  a  duty  on  the  part  of  the  prisoner  at 
the  bar  to  supply  the  necessaries  of  life  to  the  child  whose  death 
is  the  subject  of  the  indictment.  It  allies,  secondly,  a  malidons 
neglect  or  omission  to  perform  that  duty ;  and  it  alleges,  thirdly, 
that  that  omission  or  neglect  resulted  in  the  death  of  the  child. 
If  these  three  propositions  are  made  out  to  your  satisfaction,  itwiD 
be  your  painnil  duty  to  find  that  the  whole  charge  against  the 
prisoner  is  substantiated,  and  you  will  say  that  she  is  guilty. 


of  mnrder  against  two.    B7  the  grand  jury,  billa  vera  foand  as  to  one  of  them,  nd 
slanghter  as  to  the  other,  how  to  proceed. 

Coke,  Chief  Jnstice. — This  is  possible  so  to  be,  and  it  may  be  good;  for  the  one  oaj  hut 
malice,  and  the  other  not;  ho  may  come  in  by  chance,  and  so  kill  the  other,  ju  it  is  ■ 
Plowden's  Commentaries.  And  so  was  the  truth  of  tliis  case,  being  that  Ferdinando  Carr  arf 
Oseband  were  in  the  field  fighting  npon  a  qnarrcl,  Sir  Matthew  Cary,  casually  ridii^  by,  arf 
seeing  them  in  fight,  and  his  kinsman  one  of  them,  rides  in,  draws  his  sword,  thrusts  Oseteti 
through,  and  killed  liim.  In  this  case,  this  is  clearly  but  manslaughter  in  him,  and  mnider 
in  the  other,  so  is  the  Commentaries  and  MachaUye't  casej  9  pars.  65. 

The  whole  court  agreed  with  him  herein. 

Exceptions  were  then  moved  to  the  indictment,  the  same  bemg  quod  fdomoe,  peratuil,  ani 
doth  not  say  cul  twtc  et  ibidem. 

CoKR. — If  so,  then  not  good. 

It  was  then  farther  urged  that  there  was  neither  place  nor  time  showed,  gmamdo  vtrrww* 
But  as  to  this  it  was  said,  that  there  were  two  ad  times  and  two  ibidems. 

This  held  to  be  good  by  the  whole  court,  billa  vera^  as  to  Ferdinando  Gary. 

DoDDERiDGE,  Justice.—  Hc  is  to  answer  to  the  indictment,  which  is  of  mnrder. 

Coke. — The  best  way  is  to  have  a  new  indictment,  for  that  this  is  not  good,  a  i»w  todid- 
ment  against  Sir  Matthew  Cary,  and  this  to  be  for  manslaughter  ;  for  this  finding  of  the  har 
cannot  be  so  indorsed  upon  this  indictment,  the  best  way  to  hare  seTeral  indictments  aaiak 
them,  and  not  one. 

Doi>i)ERii>OE. — In  one  indictment  this  may  be  specially  so  set  down,  and  well  emyugh. 

Coke,  and  the  rest  of  the  judges. — You  cannot  proceed  against  him  by  indictment  upoo  thi< 
indorsement,  but  upon  a  new  indictment  And  so  by  the  rule  of  the  coort,  a  new  indirtUKflt 
was  to  be  drawn  against  Sir  MatUicw  Cary,  who  by  the  rule  of  the  coort  was  bailed. 
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Now,  first,  with  respect  to  the  proposition  that  it  was  the  duty  of 
the  prisoner  to  provide  food  and  raiment  necessary  to  sustain  the 
life  of  the  child.  It  is  quite  clear  that  the  circumstance  of  the 
prisoner  at  the  bar  being  in  the  position  of  an  aunt  of  the  deceased 
child,  or  being  resident  in  the  same  house  with  the  child,  was  not 
sufficient  to  cast  upon  her  the  duty  of  providing  sufficient  food  and 
nument  for  it.  But  if  the  prisoner  undertook  the  charge  of 
attending  to  the  child,  and  of  taking  that  care  of  it  which  its  tender 
age  required,  a  duty  then  arose  to  perform  those  offices  properly ; 
and  if  the  prisoner,  being  in  the  capacity,  as  it  were,  of  servant  or 
nurse,  and  having  the  charge  of  attending  and  taking  care  of  the 
child,  was  furnished  with  the  means  of  doing  so  properly,  then  the 
duty  arose  which  is  charged  in  this  indictment,  of  giving  it  suffi- 
cient food  and  raiment,  and  if  the  prisoner  neglected  to  perform 
that  duty,  beyond  all  question  she  is  criminally  responsible.  It 
remains  for  me  to  explain  to  what  extent  she  is  responsible.  K 
the  omission  or  neglect  to  perform  the  duty  was  malicious,  then 
the  indictment  would  be  supported,  and  the  crime  of  murder  would 
be  made  out  against  the  prisoner ;  but  if  the  omission  or  neglect 
were  simply  culpable,  but  not  arising  from  a  malicious  motive  on 
the  part  of  the  prisoner,  then,  though  it  would  be  your  duty  to 
find  her  guilty,  it  should  be  of  manslaughter  only.  And  here  it 
becomes  necessary  to  explain  what  is  meant  by  the  expression 
malicious^  which  is  thus  used.  If  the  omission  to  supply  necessary 
food  or  raiment  was  accompanied  with  an  intention  to  cause  the 
death  of  the  child,  or  to  cause  some  serious  bodily  injury  to  it,  then 
it  would  be  malicious  in  the  sense  imputed  by  this  indictment,  and 
in  a  case  of  this  kind  it  is  difficult,  if  not  impossible,  to  understand 
how  a  person  who  contemplated  doing  serious  bodily  injury  to  the 
child  by  the  deprivation  of  food,  could  have  meditated  anything 
else  than  causing  its  death.  You  will  therefore  probably 
consider  that  the  question  resolves  itself  into  this — Did  the  prisoner 
contemplate,  by  the  course  she  pursued,  the  death  of  the  child  ? 
If  she  did,  and  death  was  caused  by  the  course  she  pursued,  then 
she  is  guilty  of  murder.  But  if  you  are  not  satisfiecl  that  she  con- 
templated the  death  of  the  child,  then,  although  guilty  of  a 
culpable  neglect  of  duty,  it  would  amount  only  to  the  crime  of 
manslaughter.  If,  on  the  other  hand,  you  should  think  either  that 
she  did  not  undertake  the  duty  of  supplying  the  child  with  proper 
food  and  raiment,  or  that  she  did  not  culpably  neglect  that  duty, 
then  you  will  acquit  her  altogether. 

The  jury  returned  a  verdict  of  guilty  of  an  aggravated  man- 
slaughter^ and  the  prisoner  was  sentenced  to  be  transported  for 

life. 

The  prisoner  Hook  was  tried  the  next  day  upon  the  other  in- 
dictment for  the  manslaughter  of  the  same  child. 

It  appeared,  however,  in  evidence,  upon  his  trial,  that  he  had 
always  provided  sufficient  food  and  clothing  for  all  lus  household ; 
that  when  he  was  at  home;  Bubb  treated  the  children  better  than 
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on  other  occasions ;  and  that  he  himself  had  uniformly  behaved 
kindly  to  them,  and  especially  to  the  deceased. 

Williams,  J.,  in  summing  up  the  evidence  to  the  jury,  said : — 
This  case  differs  from  the  last  in  this  very  essential  particular, 
that  here  there  is  a  duty  directly  cast  upon  the  prisoner  to  provide 
sufficient  food  and  clothing  for  the  child,  if  he  has  sufficient  meaii3 
for  doing  so,  and,  inasmuch  as  it  is  plainly  proved  that  the  prisoner 
had  such  means,  there  can  be  no  doubt  but  that  the  law  and  the 
common  feelings  of  mankind  threw  upon  him  the  duty  of  pre- 
serving the  cluld's  life,  by  providing  it  with  proper  food  and 
clothing.  But  the  peculiarity  of  the  case  is  this,  that  inasmuch 
as  we  must  take  it  for  granted  that  Elizabeth  Bubb  was  guilty, 
she  could  not  have  been  so,  unless  the  prisoner  had  provided  her 
with  sufficient  means  for  feeding  and  clothing  the  child,  and  it 
must  be  taken  as  an  admitted  fact  in  this  case,  that  the  prisoner 
did  take  such  steps  as,  but  for  Bubb's  misconduct,  would  have 
preserved  the  child's  life.  Then  the  question  is,  how  is  the  charge 
shaped  against  the  prisoner  at  the  bar?  If  Bubb  neglected  her 
duty,  by  depriving  the  child  of  food  for  any  purpose,  and  the 
prisoner  was  conscious  of  it,  and,  nevertheless,  chose  to  let  her 
persevere  in  that  course,  he  thus  became  himself  an  instrument, 
as  it  were,  of  depriving  the  child  of  sufficient  food  and  clothing, 
and  he  would  be  guilty  upon  this  indictment  If,  therefore,  yoa 
think  he  was  conscious  that  Elizabeth  Bubb  deprived  the  child 
of  food  and  clothing  to  such  an  extent  as  to  renaer  it  dangerous 
to  the  child's  life,  and  being  so  conscious,  instead  of  preventii^ 
her  from  continuing  in  this  course,  he  allowed  her  to  do  so,  and 
was  culpably  negligent  of  the  obvious  duty  cast  upon  him,  then  he 
he  is  guilty  of  the  offence  charged,  because  then,  substantially,  be 
would  have  neglected  to  provide  the  child  with  proper  food  and 
clothing.  The  jury  acquitted  the  prisoner, 

Huddleston  and  Powell^  for  the  prosecution. 

Pigott  was  assigned  by  the  court,  at  the  trial,  as  counsel  for  Buhh 
Hook  was  unde^nded. 
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No.  L 

Indieimeni  for  keeping  a  Ltmatic  Asyhan  without  a  Licence,  under  8  1-9 

Vict.  c.  100. 

CENTRAL  Criminal  Court,  \     The  jurors  for  our  Sovereign  Ladj 
to  wit.  j  the  Queen  upon  their  oath  present,  that 

P.  F.,  late  of  the  parish  of  Heston,  in  the  county  of  Middlesex,  labourer, 
heretofore  and  after  the  passing  of  a  certain  Act  of  Parliament,  made  and 
passed  in  the  ninth  year  of  the  reign  of  our  Sovereign  Lady  the  now 
Queen,  intituled  "  An  Act  for  the  Emulation  of  the  Care  and  Treatment 
at  Lunatics,"  to  wit,  on  the  28th  day  of  June,  in  the  year  of  our  Lord 
1849,  to  wit,  in  the  parish  aforesaid  in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of  the  said  court,  did  unlawfully,  knowingly,  wil- 
fully and  corruptly,  and  against  the  form  of  the  statute  in  such  case  made 
and  provided,  receive  at  one  and  the  same  time,  into  a  certain  house 
mtuate  in  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  two  persons  of  unsound  mind,  to  wit, 
E.  W.  and  M.  G.,  each  of  such  last-mentioned  persons  then  and  there 
being  of  unsound  mind,  the  said  house  then  and  there  not  being  an 
asylum  or  an  hospital  duly  registered  under  the  said  act  of  Parliament, 
or  a  house  for  the  time  being  duly  licensed  under  the  said  act  or  any  of 
the  acts  thereby  repealed,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity,  &c. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Second  count, 
further  present,  that  the  said  P.  F.,  heretofore  and  after  the  passing  of  the 
said  first-mentioned  act  of  Parliament,  to  wit,  on  the  28th  day  of  June, 
in  the  year  of  our  Lord  1849,  to  wit,  in  the  parish  aforesaid,  in  the 
county  of  Middlesex  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  did  unlawfully,  knowingly,  wilfully  and  corruptly,  and  against  the 
form  of  the  statute  in  such  case  made  and  provided,  receive  at  one  and 
the  same  time  into  a  certain  house  situate  within  the  jurisdiction  of  the 
eaid  court,  two  persons,  to  wit,  E.  W.  and  M.  G.,  each  of  such  last-men- 
tioned persons  then  and  there  being  of  unsound  mind,  the  said  last- 
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PreeederUt,  mentioned  house  then  and  there  not  being  a  house  duly  licensed  under 
the  said  first-mentioned  act  of  Parliament,  or  any  of  tiie  acts  thereby 
repealed,  for  the  reception  of  lunatics,  and  not  being  a  lunatic  asylum 
which,  at  the  time  of  the  passing  of  the  said  first-mentioned  act  of  Par- 
liament, had  been  erected  or  established  under  an  act  passed  in  the  forty- 
eighth  year  of  the  reign  of  his  late  Migesty  King  Greorge  the  Third, 
intituled  '^  An  Act  for  the  better  Care  and  Maintenance  of  Lunatics,  being 
Paupers  or  Criminals  in  England,"  or  which  had  been  erected  or  esta- 
blished under,  or  which  had  been  made  subject  or  liable  to  any  <^  the 
provisions  of  an  act  passed  in  the  ninth  year  of  the  reign  of  his  lite 
Majesty  King  George  the  Fourth,  intituled  "  An  Act  to  amend  the  Laws 
for  the  Erection  and  Regulation  of  County  Lunatic  Asylums,  and  more  ef- 
fectually to  provide  for  the  Care  and  Maintenance  of  Pauper  and  Crimiiial 
Lunatics  in  England,"  or  which  had  been  erected  or  established  under  the 
provisions  of  any  act  for  the  erection  or  regulation  of  county  or  borougii 
lunatic  asylums,  and  not  being  any  hospital,  or  part  of  an  hospital,  or 
other  house  or  institution  (not  being  an  asylum)  wherein  certain  lunatics 
were  received  and  supported  wholly  or  partly  by  voluntary  contributions, 
or  by  any  charitable  bequest  or  gift,  or  by  applying  the  excess  of  pay- 
ments of  some  patients  for  or  towards  the  support^  provision  or  benefit  oT 
other  patients,  registered  under  the  said  first-mentioned  act  of  Pidii- 
ment,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
Tliird  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  P.  F.,  heretofore  and  after  the  passing  of  i 
certain  act  of  Parliament,  made  and  passed  in  the  ninth  year  of  the  reiga 
of  our  Sovereign  Lady  the  now  Queen,  intituled  "  An  Act  for  the  Bego- 
lation  of  the  Care  and  Treatment  of  Lunatics,"  to  wit,  on  the  28th  day  cf 
June,  in  the  year  of  our  Lord  1849,  to  wit,  in  the  parish  aforesaid,  in 
the  county  of  Middlesex  aforesaid,  and  within  the  jurilsdiction  of  the  «id 
court,  did  unlawfully,  knowingly,  wilfully  and  corruptly,  and  against  the 
form  of  the  statute  in  such  case  made  and  provided,  receive  two  Inm^ 
to  wit,  one  E.  W.  and  one  M.  G.,  each  of  the  said  last-mentioiied  penoos 
then  and  there  being  a  lunatic,  into  a  certain  house  situate  in  the  county 
of  Middlesex,  and  within  the  jurisdiction  of  the  said  court,  the  same 
house  then  and  there  not  being  an  asylum  within  the  meaning  of  the  mi 
act  of  Parliament,  so  made  and  passed  in  the  ninth  year  of  the  reign  of 
our  said  Lady  the  Queen,  intituled  '*  An  Act  for  the  Regulation  <^  tbe 
Care  and  Treatment  of  Lunatics,"  or  an  hospital  registered  under  the  eui 
last-mentioned  act,  or  a  house  duly  licensed  under  the  said  last-mentioiied 
act,  or  one  of  the  acts  thereby  repealed,  contrary  to  the  form  of  die 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  nid 
Lady  the  Queen,  her  crown  and  dignity. 


Third  cooni 
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No.  n. 

Indictment  for  obtaining  Money  by  falsely  pretending  that  the  Defendant  was  the 
Secretary  to  a  Society  ccdled  '*  The  Animals  Friend  Society,"  and  duly 
anthorized  to  collect  Stibscriptions  on  its  behalf, 

CENTRAL  Criminal  Court, )      The  jurors  for  our  Lady  the  Queen 
to  wit.  J  upon  their  oath  present,  that  J.  P.  H., 

late  of  the  parish  of  Saint  Marylebone,  in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court,  labourer,  H.  R., 
late  of  the  same  place,  labourer,  and  T.  B.,  late  of  the  same  place, 
labourer,  being  evil  disposed  persons,  and  wickedly  and  fraudulently 
devising  and  intending  to  deceive,  cheat  and  defraud  one  W.  J.  on  the 
18th  day  of  April,  in  the  year  of  our  Lord  1849,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  did  apply  to  the  said  W.  J.  for  a  certahi  sum  of  money 
as  a  subscription  for  and  in  aid  of  a  society  then  alleged  to  have  been 
established  for  the  purpose  of  protecting  animals  from  cruelty,  under  the 
name  of  the  "Animals  Friend  Society;"  and  the  said  J.  P.  H.,  H.  R. 
and  T.  B.,  did  then  and  there  unlawfully,  knowingly  and  designedly 
fidsely  pretend  to  the  said  W.  J.  that  the  said  society  then  existed  under 
the  patronage  of  divers  noblemen,  gentlemen,  clergymen  and  distin*- 
goished  respectable  persons;  that  such  society  was  then  under  the 
management  of  a  conmiittee  of  gentlemen,  that  he  the  said  J.  P.  H. 
then  was  the  secretary  of  such  society,  and  was  then  authorized  to 
receive  contributions  of  money  for  and  in  aid  of  the  said  society.  By 
means  of  which  said  false  pretences  they  the  said  J.  P.  H.,  H.  R.  and 
T.  B.  did  then  and  there  unlawfully,  knowingly  and  designedly  fraudu- 
lently obtain  of  and  from  the  said  W.  J.  one  piece  of  the  current  gold 
ooin  of  this  realm  called  a  half-sovereign,  one  piece  of  the  current 
silver  ooin  of  this  realm  called  a  crown,  one  piece  of  the  current  silver 
ooin  of  this  realm  called  a  half-crown,  two  pieces  of  the  current  silver 
coin  of  this  realm  called  shillings,  one  piece  of  the  current  silver  coin  of 
this  realm  called  a  sixpence,  and  divers,  to  wit,  ten  other  pieces  of  the 
current  coin  of  this  realm,  amounting  in  value  to  a  large  sum,  to  wit, 
the  sum  of  ten  shillings,  the  denomination  of  which  said  last-mentioned 
pieces  of  coin  respectively  is  to  the  jurors  aforesaid  unknown,  of  the 
moneys  of  the  said  W.  J.,  with  intent  then  and  there  to  cheat  and 
Jefruud  the  said  W.  J.  of  the  said  several  moneys  and  pieces  of  coin 
respectively,  whereas  in  truth  and  in  fact  the  said  pretended  society 
then  had  no  existence  whatsoever,  but  was  pretended  to  exist  in  manner 
aforesaid  by  the  said  J.  P.  H.,  H.  R.  and  T.  B.  for  the  purposes  of  fraud 
and  deceit,  and  for  no  other  purpose  whatsoever.  AU  and  every  of 
which  said  false  pretences  in  this  count  mentioned  they  the  said  J.  P.  H., 
H.  R.  and  T.  B.  at  the  time  they  so  pretended  as  aforesaid  well  knew  to 
be  false,  to  the  great  injury  and  deception  of  the  said  W.  J.,  to  the 
evil  and  pernicious  example  of  all  other  persons  in  the  like  case  offending, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Second  ooont. 
further  present,  that  the  said  J.  P.  H.,  H.  R.  and  T.  B.,  being  such 
evil  disposed  persons  as  aforesaid,  and  devising  and  intending  to  deceive, 
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Third  count. 


cheat  and  defraud  one  W.  B.  on  the  said  18th  daj  of  April,  in  the  year 
of  our  Lord  1849,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  did  make 
application  to  Enmia,  wife  of  the  said  W.  B.,  for  a  certain  sum  of  money 
as  a  contribution  for  and  in  aid  of  a  society  then  alleged  to  have  be^ 
established  for  the  purpose  of  protecting  animals  from  cruelty,  under  the 
name  of  the  *'  Animals  Friend  Society;"  and  the  said  J.  P.  IL,  H.  R 
and  T.  B.,  did  then  and  there  unlawfully,  knowingly  and  designedly 
falsely  pretend  to  the  said  E.  B.  that  the  said  society  then  existed  und^ 
the  patronage  of  divers  noblemen,  gentlemen,  clergymen  and  distin- 
guished and  respectable  persons,  and  that  such  society  then  was  imder 
the  management  of  a  conunittee  of  gentlemen,  and  that  he  the  said 
H.  R.  was  then  authorized  to  receive  contributions  of  money  for  and  in 
aid  of  the  said  society.  By  means  of  which  said  false  pretences  in  this 
count  mentioned,  they  the  said  J.  P.  H.,  H.  B.  and  T.  B.,  did  then  and 
there  unlawfully,  knowingly  and  designedly  fraudulently  obtain  of  and 
from  the  said  E.  B.  one  piece  of  the  current  silver  coin  of  this  leaha 
called  a  crown,  one  piece  of  the  current  silver  coin  of  this  realm  calkd  a 
half-crown,  two  pieces  of  the  current  silver  coin  of  this  realm  caUed 
shillings,  two  pieces  of  the  current  silver  coin  of  this  realm  caDed 
sixpences,  and  divers,  to  wit,  five  other  pieces  of  the  current  cdn  of 
this  realm,  amounting  in  value  to  a  large  sum,  to  wit«  the  sum  of  fife 
shillings,  of  the  moneys  of  the  said  W.  B.,  with  intent  to  cheat  and 
defraud  the  said  W.  B.  of  the  said  several  moneys  and  pieces  of  coin  ii 
this  count  mentioned ;  whereas  in  truth  and  in  fact  the  said  pretended 
society  in  this  count  mentioned  then  had  no  existence  whatsoever,  bat 
was  by  the  said  J.  P.  H.,  H.  R.  and  T.  B.,  pretended  to  exist  in  manner 
aforesaid,  for  the  purposes  of  fraud  and  deceit,  and  for  no  other  purpose 
whatsoever,  all  and  every  of  which  said  false  pretences  in  this  ccNmt 
mentioned  they  the  said  J.  P.  H.,  H.  R.  and  T.  B.,  at  the  time  they  so 
falsely  pretended  as  in  this  count  aforesaid,  well  knew  to  be  false,  to  the 
great  injury  and  deception  of  the  said  W.  B.,  to  the  evil  and  pemicioiis 
example  of  all  other  persons  in  the  like  case  offendingy  against  the  fora 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 

Third  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  J.  P.  H.,  H.  R.  and  T.  B.,  and  diven 
evil  disposed  persons,  whose  names  to  the  jurors  aforesaid  are  as  jet 
unknown,  afterwards,  to  wit,  on  the  1st  day  of  January,  a«d.  1849,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of 
the  said  Central  Criminal  Court,  unlawfully  and  wickedly  did  conspire, 
combine,  confederate  and  agree  together  unlawfully  and  falsely  to  pie- 
tend,  give  out,  represent  and  cause  it  falsely  to  appear  that  a  certaia 
society  for  the  protection  of  animals  from  cruelty  then  existed  under  the 
patronage  of  divers  distinguished  and  respectable  persons,  and  by  divov 
false  pretences,  misrepresentations,  and  artful,  subtle  and  frandalent 
means  and  devices,  to  induce  and  persuade  divers  of  Her  Majestfs 
humane  and  benevolent  liege  subjects,  to  deposit  in  the  hands  of  thea 
the  said  J.  P.  H.,  H.  R.  and  T.  B.,  divers  of  the  moneys  of  the  said  fic^e 
subjects,  as  contributions  in  aid  of  and  for  the  support  of  snch  pretended 
society,  and  unlawfully,  unjustly,  deceitfully,  fraudulently  and  in  vioiatioB 
of  the  trust  upon  which  such  moneys  should  be  deposited,  to  omvert  the 
said  moneys  to  the  use,  ends  and  purposes  of  the  said  J.  P.  H.,  H.  & 
and  T.  B.,  and  so  to  cheat  and  defraud  the  said  li^e  sutgects  of  oar 
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Ladj  the  Queen  of  their  said  moneys,  in  contempt  of  our  said  Ladj    ^*r§e$dtnu, 
the  Queen  and  her  laws,  to  the  evil  and  pernicious  example  of  all  other      NoTii. 
persons  in  the  like  case  oifending,  and  against  the  peace  of  our  said  Indictment  for 
Lady  the  Queen,  her  crown  and  dignity.  m^^f  fidae 

pretences. 


No.  m. 

ImUetment  under  the  5  Sjc  6  Vict.  c.  51,  9.  2,  for  shooting  at  the  Queen  with 

intent  to  injure  her. 

CENTRAL  Criminal  Court, )      The  jurors  of  our  Lady  the  Queen  Fint  count, 
to  wit.  J  upon  their  oath  present,  that  William 

Hamilton,  late  of  the  parish  of  St.  Martin-in-the-Fields,  in  the  city  of 
Westminster,  labourer,  on  the  1 9th  day  of  May,  in  the  year  of  our  Lord 
1849,  at  the  parish  aforesaid,  in  the  said  city  of  Westminster,  and  within 
the  jurisdiction  of  the  said  court,  a  certain  pistol  then  and  there  con- 
taining a  certain  explosive  material,  to  wit,  gunpowder,  which  he  the 
said  W.  H.  in  his  right  hand  then  and  there  had  and  held,  unlawfully, 
wilfully,  knowingly  and  maliciously  did  discharge  at  the  person  of  our 
Lady  ^e  Queen,  with  intent  thereby  then  and  there  to  injure  the  person 
of  our  said  Lady  the  Queen,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

Second  Coutit. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Second  connt. 
do  further  present,  that  the  said  W.  H.,  on  the  day  and  year  aforesaid, 
at  the  parish  aforessdd,  in  the  city  aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  a  certain  pbtol  then  and  therein  containing  a  certain 
explosive  material,  to  wit,  gunpowder,  which  said  last-mentioned  pistol 
he  the  said  W.  H.  in  his  right  hand  then  and  there  had  and  held, 
unlawfully,  wilfully,  knowingly  and  maliciously  did  discharge  near  to 
the  person  of  our  said  Lady  the  Queen,  with  intent  thereby  then  and 
there  to  injure  the  person  of  our  said  Lady  the  Queen,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Third  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Third  count. 
do  further  present,  that  the  said  W.  H.,  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  a  certain  pistol  then  and  there  containing  a  certain 
explosive  material,  to  wit,  gunpowder,  which  said  last-mentioned  pistol 
be  the  said  W.  H.  in  his  right  hand  then  and  there  had  and  held, 
unlawfully,  wilfully,  knowingly  and  maliciously  did  discharge  at  the 
person  of  our  said  Lady  the  Queen,  witli  intent  thereby  then  and  there 
to  break  the  public  peace,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

Fourth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  Fourth  count. 
do  further  present,  that  the  said  W.  H.,  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  a  certain  pistol  then  and  there  containing  a  certain 
explosive  material,  to  wit,  gunpowder,  which  said  last-mentioned  pistol 
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Pr^oedmts,  he  the  said  W.  H.  in  his  right  hand  then  and  there  had  and  hdd, 
^Q  jjl  unkwfully,  wilfully,  knowingly  and  maliciously  did  discharge  near  to 
Indietment  the  person  of  our  said  Lady  the  Queen,  with  intent  thereby  then  and 
Y^  ^51^  ^2  ^^^^  ^  break  the  public  peace,  against  the  form  of  the  statute  in  sueh 
for  shooting  at'  <^^^^  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
the  Queen  with  Queen,  her  crown  and  dignity. 

mtent  to  iiyuw  ^^^^  Count.— And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  W.  H.,  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  in  the  city  aforesaid,  and  within  the  juriadicdoo 
of  the  said  court,  a  certain  pistol  then  and  there  containing  a  certain 
explosive  material,  to  wit,  gunpowder,  which  said  last-mentioned  pistd 
he  the  said  W.  H.  in  his  right  hand  then  and  there  had  and  held, 
unlawfully,  wilfully,  knowingly  and  maliciously  did  discharge  at  the 
person  of  our  Lady  the  Queen,  with  intent  thereby  then  and  there  to 
alarm  our  said  Lady  the  Queen,  against  the  form  of  the  statate  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady  the  Queeo, 
her  crown  and  dignity. 

Sixth  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  W.  H.,  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  in  the  city  aforesaid,  and  within  the  jmisdictiaD 
of  the  said  court,  a  certain  pistol  then  and  there  containing  a  certain 
explosive  material,  to  wit,  gunpowder,  which  said  last-mentioned  pistol 
he  the  said  W.  H.  in  his  right  hand  then  and  there  had  and  held, 
unlawfully,  wilfully,  knowingly  and  maliciously  did  discharge  near  to 
the  person  of  our  Lady  the  Queen,  with  intent  thereby  then  and  there 
to  alarm  our  said  Lady  the  Queen,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  said  Ltdj 
the  Queen,  her  crown  and  dignity. 


No.  IV. 

Indictment  for  Perjury  committed  before  Commisnoners  qfBankmptcff  with 

Counts,  utuier  5  &  6  Vict,  c.  122,  s.  81.  (a) 

CENTRAL  Criminal  Court, )      The  jurors  for  our  Sorereign  Lady 
to  wit.  j  the   Queen  upon  their   oath  present, 

that  heretofore  and  after  the  passing  and  commencement  of  a  oertain 
act  of  Parliament,  made  and  passed  in  a  session  of  Parliament  hcddea 
in  the  fifth  and  sixth  years  of  the  reign  of  our  said  Lady  the  Qneea^ 
intituled  "  An  Act  for  the  Amendment  of  the  Laws  of  Bankruptcy,"  aad 
before  the  committing  the  offence  hereinafter  mentioned,  to  wit,  on  tlie 
28th  day  of  April,  in  the  year  of  our  Lord  1849,  one  Hugh  Swan, 
of  the  parish  of  Saint  Pancras,  in  the  county  of  Middlesex,  draper, 
being  a  trader  within  the  true  intent  and  meaning  of  the  laws  and 
statutes  then  and  still  in  force  relating  to  bankrupts^  and  being  indebted 
to  John  Falshaw  Pawson  and  John  Stone'  (the  said  J.  F.  P.  and  J.  S. 
then  and  there  being  partners  in  trade),  of  the  city  of  London,  in  a 
certain  sum  of  money  exceeding  50/.,  to  wit,  in  the  sum  of  300L  fyr  tlie 
price  and  value  of  divers  goods  before  then  sold  and  delivered  by  tltf 
said  J.  F.  P.  and  J.  S.,  then  being  such  partners  as  aforesaid,  to  the 
(a)  Thii  aection  is  repealed  by  the  12  &  13  Yict  e.  106,  hat  le-eaaolad. 
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8tid  H.  S.,  and  the  said  H.  S.  so  being  such  trader  as  aforesaid,  and  so    Precedenu, 

being  indebted  as  aforesaid,  did,  at  tiie  parish  aforesaid,  in  the  county      Ko~liY. 

aforesaid,  on  the  day  aforesaid,  in  the  year  aforesaid,  commit  an  act  indictment  for 

of  bankruptcy,  that  is  to  say,  by  filing  in  the  office  of  the  Lord  Chan*  P^^^i^™' 

cellor's  Secretary  of  Bankrupts  a  dedaration  in  writing,  signed  by  him  CommissionoB 

the  said  H.  S.  as  such  trader  as  aforesaid,  and  attested  by  an  attorney,  of  BAnkmptcy 

that  he  the  said  H.  S.  was  unable  to  meet  his  engagements,  and  which  ^^  «wntt» 

•  J  J     1       ^       .         /.  11  **-©-©  ■«>  under  the 

said  declaration  is  as  follows : —  5  &  $  Yict 

c.  122, 8.  81. 
I  the  undersigned  H.  S.,  of  No.  59,  High-street,  Camden  Town,  and 

of  No.  15,  Han  way-street,  Tottenham  Court-road,  both  in  the  county 

of  Middlesex,  draper,  do  hereby  declare  that  I  am  unable  to  meet  my 

engagements. 

Dated  this  27th  day  of  April,  in  the  year  of  our  Lord  1849. 

Hugh  Swan. 

WUnesSy  Albert  Read, 

Attorney  of  the  Court  of  Queen's  Bench, 
15,  ToUington  Park,  Homsey  Road. 

And  that  afterwards  and  within  two  calendar  months  from  the  said 

28th  April,   1849,  to  wit,  on  the  2dth  day  of  April,   1849,  a  fiat  in 

bankruptcy  against  the  said  H.  S.  directed  to  Her  Majesty's  Court  of 

Bankruptcy  was  duly  issued  and  was  duly  sent  and  transmitted  to  the 

said  court  and  there  filed  of  record,  and  the  said  H.  S.  was  thereupon 

afterwards,  to  wit,  on  the  28th  day  of  April,  in  the  year  aforesaid,  duly 

adjudged  and  declared  a  bankrupt,  and  that  after  the  said  declaration 

and  adjudication  of  the  said  H.  S.  as  a  bankrupt,  to  wit,  on  the  15th  day 

of  June,  1849,  in  the  said  Court  of  Bankruptcy,  to  wit,  at  the  parish 

of  Saint  Michael  Bassishaw,  in  the  city  of  London,  and  within  the 

jurisdiction  of  the  said  Central  Criminal  Court^  Charles  Bishop,  late 

of  the  parish  aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction 

of  the  said  Central  Criminal  Court,  labourer,  being  duly  summoned  as 

a  witness  in  the  said  fiat  to  give  evidence  touching  the  person,  trade, 

dealings,  and  estate  of  the  said  H.  S.,  did  personally  appear  before 

Robert  Greorge  Cecil  Fane,  Esq.,  one  of  the  commissioners  of  the  said 

Court  of  Bankruptcy,  authorized  to  act  in  the  prosecution  of  the  said 

fiat  against  the  said  H.  S.,  and  was  duly  sworn  and  took  his  corporal 

oath  upon  the  Holy  Gospel  of  Grod,  befbre  the  said  R.  Gr.  C.  F.,  Esq., 

so  being  such  commissioner  as  aforesaid,  that  he  the  said  C.  B.  should 

true  answer  make  to  all  such  questions  as  should  be  put  to  him  by 

yirtue  of  the  said  fiat  so  awarded  against  the  said  H.  S.  (he  the  said 

B.  G.  C.  F.,  Esq.,  such  commissioner  as  aforesaid  having  then  and  there 

competent  authority  to  administer  the  said  oath  to  him  the  said  C.  B.  in 

that  behalf),  and  was  thereupon  then  and  there  duly  examined  and 

questioned  before  the  said  R.  G.  C.  F.,  Esq.,   such  commissioner  as 

s^oresaid,  by  word  of  mouth,  concerning  the  trade,  dealings,  and  estate 

of  the  said  H.  S.  as  such  bankrupt  as  aforesaid,  and  upon  the  said 

examination  and  in  the  course  of  the  same  the  following  questions 

became  and  were  and  each   of  them    respectively  became  and  was 

material,  that  is  to  say,  whether  the  lease  of  a  certain  farm  called  Park 

Farm,  situate  in  the  parish  of  Mortlake,  in  the  county  of  Surrey,  then 

was  the  property  of  the  said  H.  S.,  or  had  been  his  property  before  his 

bankruptcy,  and  whether  the  farming  utensils  and  stock  and  cattle  and 
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Preeedenu.    the  produce  of  the  same  stock  and  cattle  upon  the  said  farm,  or  any  of 

NoTlY.       ^^^  ^^  utensils,  or  any  part  of  the  said  stock  and  cattle,  or  any  part 

IncUctment  for  of  the  said  produce  of  ihe  said  stock  and  cattle,  were  or  was  the  property 

^S^  w™'  ^^  ^®  ^^  ^'  ^'*  ^^  ^^  ^^^^  ^  property  before  his  bankruptcy  as 
Oommisnonfin  aforesaid,  and  whether  the  said  £arm  and  farming  utensib  and  stock  and 
of  Bankruptcy  cattle  upon  the  said  farm  had  been  bought  and  purchased  by  the  said 
Jj^^**'  C.  B.  with  the  money  of  the  said  H.  S.,  and  in  trust  for  the  said  R  &, 
5  &  6  Yict  or  with  money  borrowed  from  the  said  H.  S.,  and  whether  he  the  said 
e.  122, 8.  81.  C.  B.  had  borrowed  any  money  of  the  said  H.  S.  to  assist  in  the  purchase 
of  the  said  farm,  and  whether  all  the  money  which  he  the  said  C.  E 
had  paid  for  the  said  farm  was  his  own,  and  whether  the  lease  of  the 
said  farm  and  all  the  property  thereon  were  his  the  said  C.  B.'s  owb 
property,  and  whether  any  one  else  had  any  claim  to  the  said  lease  or  to 
the  said  property,  and  whether  he  the  said  C.  B.  had  had  any  horses, 
cows,  sheep,  or  any  other  animals  of  any  kind  belonging  or  that  had 
belonged  to  the  said  H.  S.  upon  the  said  farm,  and  whether  the  valuation 
of  the  stock  of  the  said  farm,  when  the  same  was  alleged  to  be  bought 
by  the  said  C.  B.,  amounted  to  the  sum  of  299l  5s.  only,  and 
whether  the  same  did  not  amount  to  the  sum  of  S51L  5s^  and 
whether  or  not  the  sum  paid  by  the  said  C.  B.  for  the  said  stock  of  the 
said  farm  was  not  the  sum  of  349^.  5«.,  and  whether  the  mcmey  so 
paid  by  the  said  C.  B.  was  his  own,  and  whether  the  said  C.  B.  had 
ever  put  any  money  in  the  Bank  of  England,  and  whether  the  said 
C.  B.  had  ever  deposited  any  sum  of  money  in  the  Bank  of  Elngland, 
and  whether  the  said  C.  B.  had  received  100/.  as  a  prize  in  a  horse-race 
in  1846,  and  kept  951.  thereof  in  a  box  in  his  house  from  the  time  he 
received  the  same  in  the  said  year,  1846,  till  the  year  1848,  and  whether 
he  had  ever  lent  any  part  of  the  said  sum  of  951.,  and  whether  he  had 
deposited  any  portion  of  that  sum  of  money  in  the  Bank  of  England, 
and  whether  he  had  ever  told  any  one  that  the  said  farm  w^as  not  his 
the  said  C.  B.'s  own  property,  and  whether  he  the  said  C.  B.  had  ever 
told  any  one  that  the  said  farm  was  the  property  of  the  said  H.  &, 
and  whether  the  said  C.  B.  had  ever  told  any  one  that  the  fanning 
utensils  and  the  stock  upon  the  said  farm  were  the  property  of  the  said 
H.  S.,  and  whether  he  the  said  C.  B.  had  told  any  one  th£^  any  <^  the 
property  on  the  said  farm  was  the  property  of  the  said  H.  S.,  and 
whether  he  the  said  C.  B.  had  ever  told  any  one  that  he  the  said  C.  B. 
was  managing  the  said  farm  for  the  said  H.  S.,  and  whether  the  said 
C.  B.  had  ever  told  any  one  that  he  the  said  C.  B.  was  to  receive  20k. 
or  any  other  sum  for  taking  care  of  the  said  farm,  and  whether  the  said 
C.  B.  had  ever  told  any  one  that  the  said  H.  S.  was  his  the  said  C.  B.*s 
master,  and  whether  the  said  C.  B.  had  ever  told  any  one  that  he  was 
going  to  take  the  said  farm  for  the  said  H.  S.  That  the  said  C.  B. 
being  so  sworn,  examined,  and  questioned,  as  aforesaid,  not  having 
the  fear  of  Grod  before  his  eyes,  nor  regarding  the  laws  of  this  realm, 
but  being  moved  and  seduced  by  the  instigation  of  the  devil,  and 
contriving  and  intending  to  pervert  the  due  course  of  law  and  justice, 
and  to  defraud  the  creditors  of  the  said  H.  S.,  and  to  obtain  for  himsdf 
the  said  C.  B.  divers  great  gains  and  profits  then  and  there  upon  the 
said  examination,  upon  his  oath  aforesaid,  in  answer  to  divers  questions 
which  were  then  and  there  put  to  him  by  virtue  of  the  said  fiat  so 
awarded  as  aforesaid  against  the  said  H.  S.,  falsely,  knowingly,  maliciously, 
vrilfully,  and  corruptly  before  the  said  B.  G.  C.  F.,  l^q^  such  com- 
missioner as  aforesaid,  and  having  such  lawful  and  ccMmpetent  authority 
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I  aforesaid  to  administer  the  oath  in  that  behalf,  did  depose  and  swear     Prtoedietiu, 

nongst  other  things  in  substance  and  to  the  effect  following,  that  is  to         

ly,  That  the  lease  of  the  said  Park  Farm  (meaning  the  said  Park  Farm  t^jj^  ^V 
I  the  parish  of  Mortlake,  in  the  county  of  Surrey),  and  all  the  property  perjury  com- 
oeaning  the  farming  utensils  and  stock  and  cattle  thereon),  were  his  mitted  befora 
aeaning  the  said  C.  B.*s)  own  property,  and  that  no  one  except  himself  Commiaaioiieri 
id  any  claim  to  the  said  lease  of  the  said  farm  and  the  said  property  on  of  ^nkrapt<gr, 
le  said  farm  ;  that  he  had  had  no  horses  or  cows  nor  any  animals  of  any  ^q^^  y^^ 
ind  belonging  or  that  had  belonged  to  Mr.  Hugh  Swan  (meaning  the  5  &  6  Vict. 
id  H.  S.),  on  his  the  said  C.  B.'s  premises  (meaning  the  said  farm);  c.  122,  i.  81. 
lat  all  the  money  he  the  said  C.  B.  paid  for  the  same  was  his  own,  that 
le  valuation  of  the  stock  of  the  said  farm  amounted  to  the  sum  of 
)9/.  5x.  only,  and  that  he  had  paid  the  said  sum  of  299/.  5f .  only  for  the 
id  stock,  that  all  the  said  sum  of  299/.  5«.  was  accumulated  in  six  years 
f  the  earnings  of  himself  and  his  wife,  with  the  exception  of  95/.  which 
i  received  in  1846  as  a  prize  in  a  Derby  sweep  ;  that  he  kept  the  said 
im  of  95/.  by  him  in  a  box  from  the  time  he  received  the  same  in  the 
^ar  of  our  Lord  1846  till  he  had  to  pay  the  said  sum  of  299/.  Ss.  in  the 
iar  of  our  Lord  1848;  that  he  never  lent  any  of  that  money  (meaning 
le  said  sum  of  95/.);  that  he  never  put  money  in  the  Bank  of  Eng- 
nd;  that  he  never  told  any  one  that  the  said  Park  Farm  was  the  said 
!•  S.'s  property;  that  he  the  said  C.  B.  never  told  any  one  that  he  the 
id  C.  B.  was  to  receive  20s,  or  any  other  sum  of  money  for  taking  care 
'the  said  Park  Farm;  that  he  never  told  any  one  that  the  said  H.  S. 
as  his  master;  that  he  never  told  any  one  that  all  or  any  of  the  pro- 
irty  in  the  said  Park  Farm  was  the  bankrupt's  (meaning  the  said  H. 
's)  property,  and  that  he  never  told  any  one  that  he  was  going  to  take 
e  farm  (meaning  the  said  farm),  for  the  said  H.  S.  (meaning  the  said 
.8.);  whereas  in  truth  and  in  fact  the  lease  of  the  said  farm  and  all 
e  pix)perty  thereon  were  not  the  property  of  the  said  C.  B.  And 
lereas  in  truth  and  in  fact  neither  the  lease  of  the  said  farm  nor  any  of 
e  property  thereon  was  the  property  of  the  said  C.  B;  and  whereas  in 
ith  and  in  fact  another  person,  namely,  the  said  H.  S.,  had  a  claim  to 
3  said  lease  of  the  said  farm  and  the  said  property  on  the  said  farm; 
d  whereas  in  truth  and  in  fact  the  said  C.  B.  had  had  on  the  said  farm 
rers  animals  that  had  belonged  to  the  said  H.  S.,  to  wit,  two  horses, 
IT  cows,  three  heifers,  sixteen  sheep,  and  a  pony;  and  whereas  in  truth 
d  in  fact  all  the  money  which  he  the  said  C.  B.  paid  for  the  said  farm 
\a  not  his  own  money,  nor  was  any  part  thereof  his  own  money;  and 
lereas  in  truth  and  in  fact  the  valuation  of  the  stock  of  the  said  farm 
1  not  amount  to  the  sum  of  299/.  Ss,  only,  but  amounted  to  a  larger 
DO,  to  wit,  the  sum  of  351/.  5s,;  and  whereas  in  truth  and  in  fact  he 
1  not  pay  the  said  sum  of  299/.  5f.  only  for  the  stock,  but  he  paid  a 
■ger  sum,  to  wit,  the  sum  of  349/.  5^.;  and  whereas  in  truth  and  in 
;t  the  said  sum  of  299/.  5«.  was  not  accumulated  in  six  years  or  in  any 
mber  of  years  by  the  earnings  of  himself  and  his  wife,  but  was  the 
>ney  of  the  said  H.  S.;  and  whereas  in  truth  and  in  fact  he  the  said 
B.  had  not  kept  the  said  sum  of  95/.  by  him  in  a  box  from  the  time 
received  the  same  in  the  year  of  our  Lord  1846  till  he  had  to  pay  the 
id  sum  of  299/.  5*.  in  the  year  of  our  Lord  1848;  and  whereas  in 
3th  and  in  fact  he  the  said  C.  B.  had  lent  some  of  the  said  money,  to 
it,  the  sum  of  20/.,  to  wit,  on  the  10th  day  of  July,  in  the  year  of  our 
}rd  1846,  at  the  parish  aforesaid,  in  the  county  aforesaid,  to  wit^  to  one 
^t^aniin  Whur,  and  divers  other  sums  to  divers  other  persons  to  the 
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PrwedaUi,    jurors  unknown  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in 

the  connty  aforesaid;  and  whereas  in  truth  and  in  fact  he  the  said  C.  B. 

Indictment  f  r  ^^  P"*  money,  to  wit,  the  sum  of  25Ly  in  the  Bank  of  England,  to  wit, 
peijuTT  com-  ^^  ^^®  ^^^  ^*y  ^^  J*ily>  ^^  t^©  year  last  aforesaid,  at  the  pariah  afore- 
mitted  before  said,  and  in  the  county  aforesaid;  and  whereas  in  truth  and  in  £ici  k 
Commutiooera  had  told  divers  persons,  to  wit,  one  John  Hopking,  one  Greorge  Colton 
"^•5*"'°™?*^'  Moore,  and  one  Catherine  Moore,  and  divers  other  lieges,  that  the  snd 
under  ^e  ^Brk  Farm  was  the  said  H.  S.'s  property;  and  whereas  in  troUi  and  in 

5  &  6  Vict  fact  the  said  C.  B.  had  told  divers  other  persons,  to  wit,  one  J.  H^  ooe 
c.  122;  8. 81.  Gr.  C.  M.,  and  one  C.  M.,  and  divers  other  lieges,  that  he  was  to  reedTe 
20s.  for  taking  care  of  the  said  farm;  and  whereas  in  truth  and  in  fad 
he  had  told  divers  other  persons  that  the  said  H.  S.  was  his  master;  and 
whereas  in  truth  and  in  fact  he  the  said  C.  B.  had  told  one  person,  to 
wit,  J.  H.,  and  divers  other  persons,  that  all  the  property  in  the  sud 
farm  was  the  property  of  the  bankrupt  (meaning  the  said  H.  S.) ;  lad 
whereas  in  truth  and  in  fact  he  had  told  G.  C.  M.  that  he  the  said  C.  B. 
was  going  to  take  the  said  Park  Farm  for  the  said  H.  S.,  the  said  C  B. 
well  knowing  the  truth  of  all  the  said  premises  when  he  swore  to  the 
contrary  thereof  as  aforesaid,  and  so  the  jurors  aforesaid,  upon  tbdr 
oath  aforesaid,  do  say  that  the  said  C.  B.,  on  the  said  1 5th  day  of  June, 
in  the  said  year  of  our  Lord  1849,  at  the  parish  aforesaid,  in  the  dty 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
in  manner  and  form  aforesaid,  by  his  own  act  and  consent,  and  of  his 
own  most  wicked  and  corrupt  mind,  falsely,  wickedly,  knowingly,  wil- 
fully, and  corruptly,  did  commit  wilful  and  corrupt  perjury,  to  the  great 
displeasure  of  Almighty  God,  in  contempt  of  our  Lady  the  Queen  and 
her  laws,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
against  the  form  of  the  statute  in  that  case  made  and  provided,  and 
against  the  peace,  &c 
Secood  count  Second  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid 
do  further  present,  that  before  the  committing  of  the  offence  in  this  count 
hereinafter  mentioned,  to  wit,  on  the  28th  day  of  April,  1 849,  the  sud 
H.  S.,  of  the  parish  of  St.  Pancras,  in  the  county  of  Middlesex,  draper, 
being  a  trader  within  the  meaning  of  the  Bankrupt  Laws  as  aJforesaii 
and  being  indebted  to  J.  F.  P.  and  J.  S.,  then  and  there  being  partners 
in  trade  of  the  city  of  London,  in  a  certain  sum  of  money  exceeding 
50/.,  to  wit,  in  the  sum  of  300/.,  did,  on  the  day  aforesaid,  in  the  year 
aforesaid,  commit  an  act  of  bankruptcy,  that  is  to  say,  by  filing  in  tbt 
office  of  the  Lord  Chancellor's  Secretary  of  Bankrupts  a  declaration  in 
writing,  signed  by  him  the  said  U.  S.,  as  such  trader  as  aforesaid,  aod 
attested  by  an  attorney,  that  he  the  said  H.  S.  was  unable  to  meet  kb 
engagements,  and  that  afterwards,  and  within  two  calendar  months  irca 
the  said  28th  day  of  April,  1849,  to  wit,  on  the  28th  day  of  April  in  the 
said  year,  a  fiat  in  bankruptcy,  directed  to  the  Court  of  Bankruptcy,  wis 
duly  issued  against  him  the  said  H.  S.,  and  was  transmitted  to  the  said 
court  and  there  filed  of  record,  and  that  he  was  thereupon  afterwards, 
to  wit,  on  the  28th  day  of  April,  1849,  in  the  said  Court  of  Bankraptcr, 
to  wit,  at  the  parish  of  Saint  Michael  Bassishaw,  in  the  city  of  London, 
and  within  the  jurisdiction  of  the  Central  Criminal  Court,  duly  declared 
and  adjudged  a  bankrupt,  and  that  after  the  said  declaration  and  adjudi- 
cation of  him  as  a  bankrupt  as  aforesaid,  a  meeting  was  bolden,  to  wit 
on  the  16th  day  of  June,  in  the  year  aforesaid,  to  wit,  at  the  parish  cf 
Saint  Michael  Bassishaw  last  aforesaid,  in  the  city  of  London  aforesaid, 
and  within  the  jurisdiction  aforesaid,  in  the  said  Court  of  Bankx«ptcr. 
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before  R.  G.  C.  F.,  Esq.,  one  of  the  commissioners  of  the  said  court  duly     Preeedaus. 

authorized  to  act  in  the  prosecution  of  the  said  fiat  against  the  said  H.  S.,         

to  inquire  touching  the  dealings,  estate,  and  eflfects  of  the  said  H.  S.  as      .^^'  ^V- 
such  trader  and  bankrupt  as  aforesaid,  and  that  at  the  said  meeting,  to  pJriwy  wL- 
wity  on  the  day  and  year  last  afore^d,   at  the  parish  aforesaid,  in  the  mitted  before 
city  aforesaid,  and  within  the  jurisdiction  aforesaid,  the  said  C.  B.  was  Commissioners 
pregeHty  and  was  duly  sworn  and  took  his  corporal  oath  upon  the  Holy  °^  Bankruptcy, 
Goepel  of  God,  before  the  said  R.  G.  C.  F.,  Esq.,  so  acting  and  pre-  "^^J^^^^"" 
siding  as  a  commissioner  as  aforesaid  in  the  prosecution  of  the  said  fiat,  5^6  Vict. 
that  he  the  said  C.  B.  should  true  answer  make  to  all  such  questions  as  c  122,  s.  81. 
should  be  put  to  him  by  virtue  of  the  said  fiat  so  awarded  against  the 
said  H.  S.,  he  the  said  R.  G.  C.  F.,  Esq.,  such  conmiissioner  aforesaid, 
having  then  and  there  competent  authority  to  administer  the  said  oath  to 
him  the  said  C.  B.,  and  was  thereupon  then  and  there  duly  examined 
upon  oath  before  the  said  R.  G.  C.  F.,  Esq.,  such  commissioner  as  afore- 
said, touching  the  trade,  dealings  and  estate  of  the  said  H.  S.  as  such 
trader  and  bankrupt  as  aforesaid,  and  upon  the  said  examination,  and  in 
the  course  of  the  same  it  became  and  was  material,  &c.:  (conclusion  same 
as  Ist  count.) 

The  3rd  and  4th  counts  were  similar  to  the  1st  and  2nd  respectively, 
except  that  instead  of  alleging  that  the  defendant  had  committed  wilful 
and  corrupt  perjury,  it  alleged  that  he  did  fabely,  wickedly,  knowingly, 
wilfully,  and  corruptly  give  false  evidence  (under  the  5  Ik  6  Vict. 
c  122,  8.  81.) 


CRIMINAL  APPEAL  COURT. 

"  Court  Jor  Crowjt  Cases  Reserved, — Exchequer  Chamber^ 
"  Westminster. —  Trinity  Term,  13^A  Victoria. 

*'  TTTHEREAS  by  an  act  made  and  passed  in  the  11th  and  12th  years 
W  of  the  reign  of  Her  present  Majesty,  entitled,  *  An  Act  for  the 
further  Amendment  of  the  Administration  of  the  Crimiual  Law,'  it  is 
amongst  other  things  enacted,  that  when  any  person  shall  have  been  con- 
victed of  any  treasonable  felony,  or  misdemeanor,  before  any  Court  of 
Oyer  and  Terminer,  or  Gaol  Delivery,  or  Court  of  Quarter  Sessions,  the 
judge,  or  commissioner,  or  justices  of  the  peace,  before  whom  the  case 
2i!iall  have  been  tried,  may,  in  his  or  their  discretion,  reserve  any  question 
of  law  which  shall  have  arisen  on  the  trial  for  the  consideration  of  the 
justices  of  either  bench  and  Barons  of  the  Exchequer. 

'*  That  the  judge,  or  commissioner,  or  Court  of  Quarter  Sessions,  sliall 
thereupon  state,  in  a  case  signed  in  the  manner  now  usual,  the  question 
or  questions  of  law  which  shall  have  been  so  reserved,  with  the  special 
circumstances  upon  which  the  same  shall  have  arisen,  and  such  case  shall 
be  transmitted  to  the  said  justices  and  barons. 

"  And  whereas  it  is  expedient  that  regulations  be  made  for  the  conve- 
nience of  the  court  established  under  the  said  recited  act. 
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Criminal  ''  It  is  ordered,  that  when  any  case  shall  be  transmitted  by  a  Court  of 

Appeal  CwrL  Ojer  and  Terminer,  or  Gaol  Delivery,  or  Court  of  Quarter  Sessions,  for 
General  Order  *^®  Consideration  of  this  court,  the  original  case  signed  by  the  judge,  or 
commissioner,  or  chairman  of  sessions,  reserving  the  question  of  law,  and 
seventeen  copies  of  such  case,  one  for  each  judge,  and  one  for  each  party, 
shall  be  delivered  to  the  clerk  of  this  court,  at  the  Exchequer  Chajmb^, 
Westminster,  at  least  four  days  before  the  day  appointed  for  the  sitting 
of  the  said  court. 

*'  That  every  case  transmitted  for  the  consideration  of  this  court  brieflj 
state  the  question  or  questions  of  law  reserved,  and  such  facts  only  as  raise 
the  question  or  questions  submitted  ;  if  the  question  turn  upon  the  indict- 
ment, or  upon  any  count  thereof,  then  the  case  must  set  forth  the  indict- 
ment or  the  particular  count. 

*'  That  no  case  be  heard  upon  any  demurrer  to  the  pleadings. 

'^  That  every  case  state  whether  judgment  on  the  conviction  was  passed, 
or  postponed,  or  the  execution  of  the  judgment  respited,  and  whedber  the 
person  convicted  be  in  prison,  or  has  been  discharged  on  recognizance  on 
bail  to  appear  and  receive  judgment,  or  to  render  himself  in  execution. 

'^  That  when  any  case  is  intended  to  be  argued  by  counsel,  (v  by  the 
parties,  notice  thereof  be  given  to  the  clerk  of  this  court,  at  least  two  days 
previously  to  the  sitting  of  the  said  court. 

"  That  with  every  case  delivered  to  the  judges  of  this  court  (except 
such  cases  as  shall  be  reserved  by  such  judges)  the  fee  payable  to  the 
clerks  of  the  said  judges  shall  not  exceed  the  fee  payable  on  *  demurrer 
and  other  paper  books,'  as  contained  in  the  table  of  fees  allowed  and 
sanctioned  by  the  judges,  pursuant  to  the  statute  1st  Vict,  c  30. 

"  Campbell,  "  R.  M.  Rolfs, 

"  T.  Wilde,  "  W.  Wightmah, 

"  F.  Pollock,  "  C.  Cbesswell, 

"  J.  Parke,  "  W.  Eru, 

"  E.  H.  Alderson,  "  T.  J.  Platt, 

"  J.  Patteson,  "  E.  V.  Willlois, 

"  J.  T.  Coleridge,  "  T.  N.  Talfourd. 

"Read  in  open  court,  the  1st  of  June,  1850. 

'^  Richard  Morris." 
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Indictment  for  Conspiracy  to  obtain  Money  by  Falsely  Pretending  that  the  Defend 
dants  were  in  a  Uurge  way  of  Business,  requiring  Clerhs  and  Servants  to  conduct 
it,  and  then  demanding  from  those  who  offered  themselves  Money  to  be  deposited 
as  Security  for  their  Good  Behaviour. 

CENTRAL  Criminal  Court, )        The  jurors  for  our  Lady  the  Queen 
to  wit.  J  upon  their  oath  present,  that  J.  C.  late 

of  the  parish  of  St.  George,  Bloomsburj,  in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court,  labourer ;  C.  S. 
late  of  the  same  place,  labourer ;  and  E.  W.  the  younger,  late  of  the  same 
place,  labourer,  being  evil  disposed  persons,  and  seeking  to  get  their 
living  by  divers  unlawful,  dishonest  and  fraudulent  means  and  devices, 
on  the  6th  day  of  February,  in  the  year  of  our  Lord  1850,  at  the  parish 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  did,  amongst 
themselves,  and  together  with  divers  other  persons,  whose  names  to  the 
jurors  aforesaid  are  unknown,  unlawfully,  wickedly,  and  deceitfully  con- 
spire, combine,  confederate,  and  agree  together,  by  divers  artful  and 
subtle  stratagems,  ways,  means,  and  devices,  and  false  representations, 
to  represent  and  cause  themselves  to  be  believed  to  be  persons  carrying 
on  large  and  extensive  business,  and  requiring  the  assistance  of  clerks 
and  servants,  and  by  requiring  money  to  be  deposited  with  them  as 
security  for  the  honesty  and  good  conduct  of  such  persons  as  should  offer 
themselves  to  become  such  clerks  and  servants,  to  obtain  from  such 
persons  divers  of  their  moneys  and  property  of  great  value,  and  to  cheat 
and  defraud  them  respectively  of  the  same  money  and  property.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  further  present  that  the  said 
C.  S.  and  E.  W.  in  pursuance  and  performance  of  the  said  conspiracy, 
combination,  confederacy  and  agreement,  afterwards,  to  wit,  on  the  7th  day 
of  February,  in  the  year  aforesaid,  at  the  parish  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  unlawfully  and  fraudulently  did  obtain  of 
and  from  one  J.  H.  divers  of  his  moneys  of  great  value,  to  wit,  of  the 
value  of  20/.,  and  did  then  and  there  cheat  and  defraud  the  said  J.  H.  of 
his  said  moneys;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
further  present  that  the  said  C.  S.  and  E.  W.  in  further  pursuance  and 
performance  of  the  said  conspiracy,  combination,  confederacy  and  agree- 
ment, to  wit,  on  the  19th  day  of  February,  in  the  year  aforesaid,  at  the 
parish  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlawfully 
and  fraudulently  did  obtain  of  and  from  one  A.  S.  divers  of  his  moneys 
of  great  value,  to  wit,  of  the  value  of  5/.,  and  did  then  and  there  cheat 
and  defraud  the  said  A.  S.  of  the  same  moneys,  in  contempt  of  our  said 
Lady  the  Queen  and  her  laws,  to  the  great  damage  and  injury  of  the  said 
J.  H.  and  A.  S.,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 
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Indictment  far  Selling  a  Diseased  Cow  in  a  Public  Market. 

ONDON, )  The  jurors  for  our  Ladj  the  Queen  upon  their  oath 
to  wit.  J  present,  that  J.  L.  P.  late  of  London,  labourer,  on  the 
Ist  day  of  April,  in  the  13th  year  of  the  reign  of  our  Sovereign  Lady 
Victoria,  the  now  Queen,  at  London  (that  is  to  say),  at  the  parish  of  St 
Sepulchre,  in  the  ward  of  Farriogdon  Without,  in  London  aforesaid,  was 
possessed  of  a  certain  cow,  which  said  cow  was  then  and  there  infected 
with  a  contagious,  infectious  and  dangerous  disease  ;  and  that  the  said 
J.  L.  P.  well  knowing  the  premises,  afterwards,  and  whibt  the  said  cow 
of  the  said  J.  L.  P.  was  so  infected  as  aforesaid,  on  the  day  and  year 
aforesaid,  with  force  and  arms  at  the  parish  and  in  the  ward  aforesaid,  in 
London  aforesaid,  unlawfully,  wickedly,  wilfully,  maliciously,  and  in- 
juriously, did  drive  and  bring,  and  cause  and  procure  to  be  driven  and 
brought,  the  said  cow  so  infected  as  aforesaid,  through  and  along  divers 
public  streets  and  ways  where  certain  other  cattle  of  the  liege  subjects  of 
our  said  Lady  the  Queen  were  then  passing  unto  and  into  a  certain 
market,  called  Smithfield  Market,  situate  and  being  in  the  city  of  London 
aforesaid,  during  the  period  that  the  liege  subjects  of  our  said  Lady  the  Queen 
were  th6n  and  there  holding  the  said  market,  which  was  then  and  there 
public  and  open  to  all  the  liege  subjects  of  our  said  Lady  the  Queen,  for 
the  purpose  of  buying  and  selling  their  cattle  therein,  and  that  he  the  said 
J.  L.  P.  well  knowing  the  premises  as  aforesaid,  kept  and  continued  the 
said  cow  so  infected  as  aforesaid,  in  the  said  market  during  the  period  of 
the  holding  the  same  as  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  twelve  hours  then  next  following ;  and  in  which  said  market, 
during  the  whole  of  the  said  last-mentioned  period,  there  were,  and  of 
right  ought  to  have  been,  divers  other  cows  and  cattle  of  certain  hege 
subjects  of  our  said  Lady  the  Queen  then  and  there  passing  and  being. 
By  means  of  which  said  several  premises,  the  said  last-mentioned  cows 
and  cattle  so  passing  and  being  along  and  in  the  said  market,  became  and 
were  liable  to  be  infected  by  the  contagious  infection  and  dangerous 
disease  with  which  the  said  cow  of  the  said  J.  L.  P.  was  infected  as 
aforesaid,  to  the  damage,  &c. ;  to  the  evil  example,  &c.,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
S€cona  count.  Second  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  heretofore,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  parish  and  in  the  ward  aforesaid,  in  London  aforesaid,  there  was, 
and  from  time  immemorial  hath  been,  and  still  is,  a  certain  public  market, 
called  Smithfield  Market,  where  butchers  and  other  liege  subjects  of  our 
said  Lady  the  Queen  assemble  and  meet  together  for  the  purpose  of 
buying  cattle,  to  be  subsequently  slaughtered  by  them  for  the  food  of 
certain  others  of  the  liege  subjects  of  our  said  Lady  the  Queen ;  and  that 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  and  in  the 
ward  aforesaid,  in  London  aforesaid,  the  said  J.  L.  P.  was  possessed  of  one 
other  cow,  then  and  there  infected  with  a  contagious,  infectious  and 
dangerous  disease ;  and  that  the  said  J.  L.  P.  well  knowing  the  said  last- 
mentioned  premises,  afterwards,  and  whilst  the  said  last-mentioned  cow, 
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of  the  said  J.  L.  P.  was  so  infected  as  aforesaid,  on  the  day  and  year  Precedents. 
aforesaid,  with  force  and  arms,  at  the  parish  and  in  the  ward  aforesaid, 
in  London  aforesaid,  unlawfully,  wickedly,  wilfully,  maliciously,  and  in- 
juriously, did  drive  and  bring,  and  cause  and  procure  to  be  driven  and  ^j^ng 
brought,  the  said  last -mentioned  cow,  so  infected  as  aforesaid,  unto  and  dlstaued  cow. 
into  the  said  last-mentioned  market,  with  the  intention  of  selling  and 
disposing  of  the  same  to  the  said  butchers  and  others ;  and  that  the  same 
might  be  bouglit  and  subsequently  slaughtered  for  the  food  of  certain 
liege  subjects  of  our  said  Lady  the  Queen ;  and  that  he  the  said  J.  L.  P. 
did  then  and  there  unlawfully,  wickedly,  wilfully,  maliciously,  and 
injuriously,  and  for  his  own  lucre  and  gain  expose  to  sale,  and  cause  and 
procure  to  be  exposed  to  sale,  the  said  last-mentioned  cow  so  infected  as 
aforesaid,  in  the  said  public  market,  with  the  intention  and  for  the  pur- 
pose aforesaid,  the  said  J.  L.  P.  then  and  there  well  knowing  that  the  said 
cow,  so  brought  into  the  said  public  market  and  exposed  to  sale  as  afore- 
said, would,  if  slaughtered,  be  unfit  and  unwholesome  for  food,  and 
greatly  prejudicial  to  the  health  of  the  liege  subjects  of  our  said  Lady  the 
Queen  eating  and  consuming  the  same,  to  the  damage,  &c. ;  to  the  evil 
example,  &c.,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

TTiird  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Third  cooot. 
further  present,  that  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  parish  and  in  the  ward  aforesaid,  in  London  aforesaid,  there  was,  and 
from  time  immemorial  hath  been,  and  still  is,  a  certain  public  and  open 
market,  called  Smithfield  Market,  where  butchers  and  other  liege  subjects 
of  our  said  Lady  the  Queen  have  been  used  and  accustomed  to  assemble 
and  meet  together,  and  where  divers  and  very  many  butchers  and  other 
liege  subjects  of  our  said  Lady  the  Queen  were  then  assembled  and  met 
together  for  the  purpose  of  buying  cattle,  to  be  subsequently  slaughtered 
by  them  for  human  food,  to  wit,  for  the  food  of  certain  others  of  the  liege 
subjects  of  our  said  Lady  the  Queen ;  and  that  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  in  the  said  public  and  open  market,  at  the  parish 
and  in  the  ward  aforesaid,  in  London  aforesaid,  the  said  J.  L.  P.  was  pos- 
sessed of  one  other  cow,  which  was  then  and  there  infected  with  a  loath- 
some, deadly  and  dangerous  disease,  and  which  said  last-mentioned  cow,  he 
the  said  J.  L.  P.  then  and  there  well  knew  would,  if  slaughtered,  be  unfit  and 
unwholesome  for  human  food,  and  greatly  prejudicial  to  the  health  of  any  of 
the  liege  subjects  of  our  said  Lady  the  Queen  who  might  eat  and  consume 
the  same ;  and  he  the  said  J.  L.  P.  well  knowing  the  said  last-mentioned 
premises,  afterwards,  and  whilst  the  said  last- mentioned  cow  of  the  said 
J.  L.  P.  was  so  infected  with  the  said  disease  as  aforesaid,  on  the  day  and 
year  aforesaid,  with  force  and  arms,  at  the  parish  and  in  the  ward  afore- 
said, in  London  aforesaid,  unlawfully,  wickedly,  wilfully,  maliciously,  and 
injuriously,  and  for  his  own  lucre  and  gain,  did  expose  to  sale,  and  cause 
and  procure  to  be  exposed  to  sale,  in  the  said  public  and  open  market,  the 
said  last-mentioned  cow  which  was  so  then  and  there  infected  with  the 
said  disease  as  aforesaid,  with  the  intention  of  selling  and  disposing  of  the 
same  to  the  said  butchers  and  others  so  then  and  there  assembled  and  met 
together  as  aforesaid,  and  that  the  same  might  be  bought  and  subsequently 
slaughtered  for  human  food,  to  wit,  for  the  food  of  certain  liege  subjects 
of  our  said  Lady  the  Queen,  he  the  said  J.  L.  P.  then  and  there  well 
knowing  that  the  said  last-mentioned  cow,  so  then  and  there  exposed  to 
sale  as  aforesaid,  would,  if  slaughtered,  be  unfit  and  unwholesome  for 
human  food,  and  greatly  prejudicial  to  the  health  of  the  liege  subjects  of 
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our  said  Ladj  the  Queen  who  might  eat  and  cousume  the  same,  to  the 
damage,  &c. ;  to  the  evil  example,  &c.,  and  against  the  peace  of  our  said 
Ladj  the  Queen,  her  crown  and  dignity. 

Fourth  Count — And  the  jurors  afore^d,  upon  their  oath  aforesaid,  do 
further  present,  that  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at 
Fourth  ooant.  the  parish  and  in  the  ward  aforesaid,  in  London  aforesaid,  there  was,  and 
from  time  immemorial  hath  been,  and  still  is,  a  certain  public  and  open 
market,  called  Smithfield  Market,  where  butchers  and  other  liege  subjects 
of  our  said  Lady  the  Queen  have  been  used  and  accustomed  to  assemble 
and  meet  together,  and  where  divers  and  very  many  butchers  and  other 
liege  subjects  of  our  said  Lady  the  Queen  were  then  assembled  and  met 
together  for  the  purpose  of  buying  cattle,  to  be  subsequently  slaughtered 
by  them  for  human  food,  to  wit,  for  the  food  of  certain  others  of  the  liege 
subjects  of  our  said  Lady  the  Queen,  and  that  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  in  the  said  public  and  open  market,  at  the  parish 
and  in  the  ward  aforesaid,  in  London  aforesaid,  the  said  J.  L.  P.  was  pos- 
sessed of  one  other  cow,  which  was  then  and  there  infected  with  a  loath- 
some, deadly  and  dangerous  disease,  and  which  said  last-mentioned  cow,  he 
the  said  J.  L.  P.  then  and  there  well  knew  would,  if  slaughtered,  be  unfit  and 
unwholesome  for  human  food,  and  greatly  prejudicial  to  the  health  of  any  of 
the  liege  subjects  of  our  said  Lady  the  Queen  who  might  eat  and  consume 
the  same ;  and  that  he  the  said  J.  L.  P.  well  knowing  the  said  last-mentioned 
premises,  afterwards,  and  whilst  the  said  last-mentioned  cow  of  the  said 
J.  L.  P.  was  so  infected  with  the  said  disease  as  aforesaid,  on  the  day  and 
year  aforesaid,  with  force  and  arms,  at  the  parish  and  in  the  ward  afore- 
said, in  London  aforesaid,  unlawfully,  wickedly,  wilfully,  maliciously  and 
injuriously,  and  for  his  own  lucre  and  gain,  did  expose  to  sale  in  the  said 
public  and  open  market,  and  did  then  and  there  sell  the  said  last-mentioned 
cow,  which  was  so  then  and  there  infected  with  the  said  disease  as  afore- 
said, to  a  certain  butcher,  to  wit,  one  G.  G.  in  order  that  the  same  might 
be  subsequently  slaughtered  for  human  food,  to  wit,  for  the  food  of  certain 
liege  subjects  of  our  said  Lady  the  Queen,  he  the  said  J.  L.  P.  then  and 
there  well  knowing  that  the  said  last-mentioned  cow,  so  then  and  there 
sold  as  aforesaid,  would,  if  slaughtered,  be  unfit  and  unwholesome  for 
human  food,  and  greatly  prejudicial  to  the  health  of  the  liege  subjects  ol 
our  said  Lady  the  Queen  who  might  eat  and  consume  the  same,  to 
the  damage,  &c. ;  to  the  evil  example,  &c.,  and  against  the  peace  of  car 
Lady  the  Queen,  her  crown  and  dignity. 
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Indictmenlfor  Perjury  committed  on  the  Trial  of  a  Cause  in  the  Coun^  Coat 

CENTRAL  Criminal  Court,  )        The  jurors  for  our  Lady  the  Queen 
to  wit.  J  upon  their  oath  present,  that  heretc^ctfe, 

and  before  the  committing  of  the  offence  hereinafter-mentioned,  to  wit,  on 
the  17th  day  of  January,  in  the  year  of  our  Lord  1850,  in  the  Bloomsboiy 
County  Court  of  Middlesex,  holden  at  Bemer's-street,  Oxford-stieet,  in 
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the  said  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said     Prteedmts. 

Central  Criminal  Court,  a  certain  action  on  contract  then  depending  in      >t"~TJ^, 

the  said  County  Court,  in  which  one  G,  J.  then  and  there  was  plaintiff,  i«j:t!^Xi  V^ 

J  T\    r^    r^    /'      \         •!        •        1         .1-1        1         t       TXT>»   /-t  \  inaicnnent  tor 

and  one  D.  C  Cx.  (m  the  said  action  described  and  sued  as  D.  D.  G.)  was  perjoiy  in  the 

defendant,  came  on  to  be  heard  and  tried,  and  then  and  there  in  due  form  County  Coort 
of  law  was  heard  and  tried  before  Douglas  Denon  Heath,  Esq.,  then  and 
there  being  the  judge  of  the  said  court,  in  and  by  which  said  action  the 
said  G.  J.  sought  to  recover  against  the  said  D.  C.  G.  a  certain  sum  of 
money  then  reduced  to  the  sum  of  twenty  pounds,  so  that  the  said  action 
should  come  within  the  jurisdiction  of  the  said  County  Court,  for  profes- 
sional literary  labour  and  services,  alleged  to  have  been  performed  by  the 
said  G.J.  at  the  request  of  the  said  D.  C.  G.  as  the  agent  of  the  said  D.C.G. 
and  for  money  paid  as  such  agents.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  at  and  upon  the  said  trial  there  were 
produced  from  the  custody  of  the  said  G.  J.  to  the  said  D.  C.  G.  a  certain 
writing  bearing  the  signature  of  one  E.  L.,  dated  the  25th  day  of  October, 
in  the  year  of  our  Lord  1849,  and  a  certain  other  paper  writing  contain- 
ing a  list  of  charges  against  the  said  D.  C.  G.,  and  also  a  certain  letter 
bearing  the  signature  "  C.  S.,"  dated  the  22nd  day  of  October,  in  the  year 
of  our  Lord  1849,  having  certain  written  matter  in  the  form  of  certificates 
thereunder  written,  which  said  writing,  bearing  the  signature  of  the  said 
E.  L.;  and  which  said  letter,  bearing  the  signature  "C.  S.,"  were  severally 
adressed  to  the  said  D.  C.  G.,  and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  at  and  upon  the  said  hearing  and  trial, 
it  became  and  was  a  material  question  and  subject  of  inquiry,  how  and  in 
what  manner  the  said  G.  J.  became  possessed  of  the  said  writings,  and 
each  of  them,  and  whether  he  had  received  them  from  the  said  D.  C.  G., 
and  whether  they  had  been  voluntarily  given  up  by  the  said  D.  C.  G.  to 
the  said  G.  J.,  or  whether  the  said  G.  J.  had  dishonestly,  or  against  the 
consent  of  the  said  D.  C.  G.,  taken  the  said  writings,  or  either  of  them, 
from  and  out  of  the  possession  of  the  said  D.  C.  G.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  at  and  upon  the 
said  hearing  and  trial  of  the  said  action,  the  said  D.  C.  G.  late  of  the 
parish  of  St.  George,  Bloomsbury,  in  the  county  of  Middlesex,  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court,  gentleman,  did  tender 
himself  to  be  examined  for  and  on  his  own  behalf,  on  the  said  trial  and 
hearing  of  the  said  action,  and  then  and  there,  before  the  said  Douglas 
Denon  Heath,  Esquire,  as  such  judge  as  aforesaid,  was  in  due  manner 
sworn,  and  did  take  his  corporal  oath  upon  the  Holy  Gospel  of  God,  to 
speak  the  truth  and  give  true  evidence  upon  such  his  examination,  he  the 
said  Douglas  Denon  Heath,  Esquire,  then  and  there  as  such  judge  as 
aforesaid,  having  competent  and  sufiicient  lawful  power  and  authority  to 
administer  the  said  oath  to  the  said  D.  C.  G.  in  tliat  behalf;  and  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  D.  C.  G.  being  so  sworn  as  aforesaid,  was  then  and  there  examined 
upon  his  own  behalf,  upon  the  hearing  and  trial  as  aforesaid,  and  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  and  devising  and  wickedly  contriving  and  in- 
tending to  pervert  the  due  course  of  law  and  justice  by  his  perjury  herein- 
after mentioned,  then  and  there,  on  his  examination  aforesaid,  upon  the 
said  hearing  and  trial  as  aforesaid,  to  wit,  at  the  parish  of  St.  George, 
Bloomsbury  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  Central  Criminal  Court,  before  the  said  Douglas  Denon  Heath, 
Esquire,  as  such  judge  as  aforesaid,  upon  his  oath  aforesaid,  unlawfully, 
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PncedenU,     fabely,  corruptly,  knowingly,  wilfully  and  maliciously,  did  say,  depose, 
~~~"         swear  and  give  evidence  in  substance  and  to  the  effect  following,  that  is 

Indictaient  for  ^  ^^^  "  ^^^^  *^®  ^^  ^'  ^'  ^^  *^®"  Stolen  the  siud  writing,  beuing  the 
perjury  in  the  ^1^  signature  of  £.  L.,  and  the  said  paper  writing  containing  such  list 
Countj  Court  of  charges  as  aforesaid,  and  also  the  said  letter  bearing  the  signature 
C.  S.,  from  him  the  said  D.  C.  G-.,"  whereas,  in  truth  and  in  fact,  the 
said  6.  J.  had  never  stolen  the  said  last-mentioned  writings  and  letter,  or 
either  of  them,  from  him  the  said  D.  C.  G.  as  he  the  said  D.  C.  G.  so  said, 
deposed,  swore,  and  gave  evidence  as  aforesaid;  and  whereas,  in  truth  and 
in  fact,  at  the  time  the  said  D.  C.  G.  so  said,  deposed,  swore  and  gave 
evidence  as  aforesaid,  he  the  said  D.  C.  G.  had  voluntarily  parted  with 
and  given  up  the  possession  of  the  said  last-mentioned  writings  and 
letters  to  the  said  G.  J.,  as  he  the  said  D.  C.  G.  at  the  time  he  so  said, 
deposed,  swore  and  gave  evidence  as  aforesaid,  well  knew,  and  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  D.  C.  G. 
on  the  said  17th  day  of  January,  in  the  year  of  our  Lord  1860,  in  the 
Bloomsbury  County  Court  of  Middlesex  aforesaid,  at  the  parish  of 
St  Greorge,  Bloomsbury  aforesaid,  in  the  county  of  Middlesex  aforesaid, 
and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  upon  his 
examination,  upon  oath  as  aforesaid,  before  the  said  Douglas  Denoa 
Heath,  Esquire,  as  such  judge  as  aforesaid,  upon  the  hearing  and  trial  of 
the  said  action  as  aforesaid,  he  the  said  Douglas  Denon  Heath,  Esq.,  then 
and  there  having  such  competent  and  sufficient  lawful  power  and  aathiuitjto 
administer  the  said  oath  to  the  said  D.  C.  G.  in  that  behalf  as  aforesaid, 
of  his  own  will  and  consent,  and  of  his  own  most  wicked  and  comipt 
mind,  in  manner  and  form  aforesaid,  unlawfully,  falsely,  knowingly,  cor- 
ruptly, wilfully  and  maliciously,  did  give  false  evidence,  and  commit 
wilful  and  corrupt  perjury  to  the  great  displeasure  of  Almighty  God;  to 
the  evil  and  pernicious  example  of  all  others  in  the  like  case  offending 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 


No.  vm. 

Indictment  under  the  7  Sf  ^  ^^o.  4,  c,  29,  s.  23,  for  stealing  deeds  evidencing  the 

title  to  real  estate ;  tcith  counts  for  conspiracy. 

CENTRAL  Criminal  Court,  \      The  jurors  for  our  Lady  the  Queen 
to  wit.  j  upon   their    oath    present,  that  John 

Lawrence,  late  of  the  parish  of  Saint  George,  Hanover- square,  in  the 
county  of  Middlesex,  and  within  the  jurisdiction  of  the  Central  Criminal 
Court,  labourer,  and  a  certain  other  evil-disposed  person  whose  name  is 
to  the  jurors  aforesaid  unknown,  on  the  25th  day  of  April  in  the 
year  of  our  Lord  1850,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  said  court,  one  parchment  partlj 
written  and  partly  printed,  the  property  of  one  Seth  Smith,  and  then 
and  there  being  evidence  of  part  of  the  title  of  the  said  S.  S.  to  a  certain 
real  estate,  that  is  to  say,  a  house  and  land  situate  and  being  Na  2, 
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Motcombe-street,  in  the  parish  aforesaid,  in  the  county  aforesaid,  in  which     PneedmU. 

said  real  estate  the  said  S.  S.  then  and  there  had  and  still  hath  a  present         

interest,  then  and  there  being  found,  then  and  there  unlawfully  did  steaL  ,  ,??V^Jt. 
A  u         J  •     f^^i      /•/».!..         .  J    ''  -I    Indictinent  nw 

take  and  carry  away,  against  the  form  of  the  statute  in  such  case  made  stealing  title 

and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  deeds  of  an 

crown  and  dignity.  estate. 

Second  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Second  count. 
do  further  present,  that  the  said  J.  L.  and  the  said  evil-disposed  person 
whose  name  is  to  the  jurors  aforesaid  unknown,  afterwards,  to  wit,  on 
the  same  day  and  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  one  parch- 
ment partly  written  and  partly  printed,  the  property  of  the  said.  S.  8., 
to  wit,  a  counterpart  of  a  lease  of  a  house  and  land  situate  and  being 
No.  2,  Motcombe-street,  in  the  parish  aforesaid,  in  the  county  aforesaid, 
bearing  date  the  6th  day  of  April  in  the  year  of  our  Lord  1830,  being 
evidence  of  part  of  the  title  of  the  said  S.  S.  to  a  certain  real  estate,  to 
wit,  the  said  last  -mentioned  house  and  land  in  which  said  real  estate  the 
said  S.  S.  then  and  there  had  and  still  hath  a  present  interest,  then  and 
there  being  found,  then  and  there  unlawfully  did  steal,  take  and  carry 
away,  against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Third  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Third  count 
do  further  present,  that  the  said  J.  L.  and  the  said  evil-disposed  person 
whose  name  is  to  the  jurors  aforesaid  unknown,  afterwards,  to  wit,  on  the 
same  day  and  in  the  year  first  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  one  parch- 
ment partly  written  and  partly  printed,  the  property  of  the  said  S.  S., 
and  then  and  there  being  evidence  of  part  of  the  title  of  Richard,  Mar- 
quis of  Westminster,  to  a  certain  real  estate,  to  wit,  a  house  and  land 
situate  and  being  No.  2  in  Motcombe-street,  in  the  parish  aforesaid,  in 
the  county  aforesaid,  in  which  said  real  estate  the  said  Richard,  Marquis 
of  Westminster  then  and  there  had  and  still  hath  a  present  interest,  then 
and  there  being  found,  then  and  there  unlawfully  did  steal,  take  and 
carry  away,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Fourth  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Fourth  count. 
do  further  present,  that  the  said  J.  L.  and  the  said  evil^disposed  person 
whose  name  is  to  the  jurors  aforesaid  unknown,  afterwards,  to  wit,  on 
the  same  day  and  in  the  year  first  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  one 
parchment  partly  written  and  partly  printed,  the  property  of  the  said 
S.  S.,  and  then  and  there  being  evidence  of  part  of  the  title  of  the  said 
Richard,  Marquis  of  Westminster,  to  a  certain  real  estate,  to  wit,  a  house 
and  land  situate  and  being  No.  2,  in  Motcombe  street,  in  the  parish 
aforesaid,  in  the  county  aforesaid,  in  which  said  real  estate  the  said  S.  S. 
then  and  there  had  and  still  hath  a  present  interest,  then  and  there  being 
found,  then  and  there  unlawfully  did  steal,  take  and  carry  away,  against 
the  form  of  the  statute  in  that  case  made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Fifth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Fifth  count. 
farther  present,  that  at  the  time    of  the  committing  of  the  offence 
hereinafter  in  this   count    mentioned,  a  certain   counterpart  of  lease, 
bearing   date   the  6th  day  of  April,  in  the  year   of  our  Lord  1830, 
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SbLiik  oonnt. 


Preeedentt.  had  been  duly  executed  by  the  said  J.  L.,  under  his  hand  aod 
seal,  whereby  the  said  J.  L.,  for  himself,  his  executors,  adminis- 
trators and  assigns  had  covenanted  to  pay  to  the  said  S.  S^  his 
executors,  administrators  and  assigns,  a  certain  yearly  rent  for  and  in 
respect  of  a  house  and  premises  situate  and  being  No.  2,  Motcombe- 
street,  in  the  parish  aforesaid,  in  the  county  aforesaid,  for  and  during 
a  certain  term  of  years  which  had  not  then  expired.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
counterpart  of  lease  then  and  there  was  in  the  custody  and  possession 
of  Charles  Pitt  Bartley  and  others,  as  solicitors  for  the  said  S.  S.,  to  wit, 
at  the  parish  aforesaid  in  the  county  aforesaid,  he  the  said  S.  S.  then  and 
there  being  the  owner  of  the  said  counterpart  of  lease,  and  being  then  and 
there  lawfully  entitled  to  receive  the  rent  thereby  reserved.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  J.  L.,  and  the  said  evil-disposed  person  whose  name  is  to  the  jurors 
aforesaid  unknown,  well  knowing  the  premises,  on  the  day  and  year 
first  aforesaid,  at  the  parish  aforesaid  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  unlawfully  and  wickedly  did  conspire, 
confederate  and  agree  together  to  cheat,  defraud  and  prejudice  the 
said  S.  S.,  by  fraudulently,  deceitfully  and  wrongfully  obtaining  pos- 
session of  the  said  counterpart  of  lease,  and  fraudulently,  deceitfully  and 
wrongfully  destroying  the  said  counterpart  of  lease,  to  the  great  damage 
and  prejudice  of  the  said  S.  S.,  to  the  evil  example  of  all  others,  in  the 
like  case  offending,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

Sixth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  before  and  at  the  time  of  the  commiting  of  the 
ofience   hereinafter  in  this  count  mentioned,  the  said  J.  L.  was  law- 
fully possessed  of  a  certain  lease  in  writing,  bearing  date  the  6th  of 
April,  in  the  year  of  our  Lord  1830,  by  which  said  lease,  the  said  S.  S. 
did  demise  a  certain  house  and  premises,  situate  and  being  No.  2,  Mot- 
combe- street,  in  the  parish  aforesaid,  in  the  county  aforesaid,  to  the  said 
J.  L.,  his  executors,  administrators  and  assigns,  for  the  term  of  twentj- 
one  years  from  Lady-day  then  last.     And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  a  counterpart  of  the  said  lease  was, 
at  the  time  of  the  granting  of  the  said  lease,  executed  by  the  said  J.  L, 
which  counterpart  of  lease,  under  the  hand  and  seal  of  the  said  J.  L.,  was 
at  the  time  of  the  committing  of  the  offence  hereinafter  in  this  count 
mentioned,  in  the  possession  and  custody  of  the  said  C.  P.  B.  and  others, 
who  then  and  there  wei*e  the  solicitors  of  the  said  S.  S.,  he  the  said  S.  S. 
being  then  and  there  the  owner  of  the  said  counterpart  of  lease,  and  of  the 
premises  thereby  demised,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid.    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  L.,  and  the  said  evil-disposed  person  whose  name 
is  to  the  jurors  aforesaid  unknown,  well  knowing  the  premises,  on  the 
same  day,  and  in  the  year  first  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  and  whibt 
the  said  S.  S.  was  such  owner  as  aforesaid,  unlawfully  and  wickedly  did 
conspire,  confederate  and  agree  together,  to  defraud  and  prejudice  the 
said  S.  S.  by  altering  the  word  twenty  in  the  said  lease  to  the  word 
seventy,  so  as  to  make  the  term  of  years  granted  in  and  by  the  said  lease 
appear  to  be  seventy-one  instead  of  twenty-one,  and   by  falsely  and 
fraudulenly  pretending  that  the  said  J.  L.  was  entitled,  under  the  said 
lease,  to  the  house  and  premises  thereby  demised  for  a  term  of  seventj-ooe 
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years.     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further     Pneedmu. 
present,  that  the  said  J.  L.,  and  the  said  evil-disposed  person  whose  name        ~^ri 
is  to  the  jurors  aforesaid  unknown,  to  wit,  on  the  same  day,  and  in  the  injiJ^nent  for 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  stealing  title 
said  court,  in  pursuance  of,  and  according  to,  the  unlawful  conspiracy,  deeds  of  an 
confederacy  and  agreement  so  had  and  made  between  them  as  aforesaid,  «s^«te. 
unlawfully  and  wickedly  did  endeavour  to  persuade  and  induce  one  John 
W.  Jones,  who  then  was  a  clerk  and  servant  of  the  said  C.  P.  B.  and  others, 
to  purloin  from  the  said  C.  P.  B.  and  others  the  said  counterpart  of  the  said 
lease,  and  to  deliver  the  said  counterpart  to  the  said  J.  L.,  in  order  that 
the  said  J.  L.,  and  the  said  evil-disposed  person  whose  name  is  to  the 
jurors  aforesaid  unknown,  might  then  and  there  destroy  and  make  away 
with  the  said  counterpart  to  the  great  damage  and  prejudice  of  the  said 
S.  S.,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Seventh  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Seyenth  count 
further  present,  that  the  said  J.  L.,  and  the  said  evil-disposed  person  whose  ^ 
name  is  to  the  jurors  aforesaid  unknown,  afterwards,  to  wit,  on  the  day  and 
in  the  year  first  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  said  court,  unlawfully  and  wickedly  did 
conspire,  confederate  and  agree  together,  to  cheat,  defraud  and  prejudice 
the  said  S.  S.  by  falsely  and  fraudulently  altering  a  certain  lease  of  a 
house  and  premises,  situate  and  being  No.  2,  Motcombe-street,  in  the 
parish  aforesaid,  in  the  county  aforesaid,  which  said  lease  had  been  there- 
tofore granted  by  the  said  S.  S.  to  the  said  J.  L.  for  the  term  of  twenty- 
one  years,  and  by  a  certain  false  and  fraudulent  alteration  to  make  the 
said  lease  appear  to  have  been  granted  by  the  said  S.  S.  to  the  said  J.  L. 
for  the  term  of  seventy-one  years,  to  the  great  damage  and  prejudice  of  the 
said  S.  S.,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Eighth  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Eighth  coont 
farther  present,  that  the  said  J.  L.,  and  the  said  evil-disposed  person 
whose  name  is  to  the  jurors  aforesaid  unknown,  afterward,  to  wit,  on  the 
same  day  and  in  the  year  first  aforesaid,  at  the  parish  aiforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlawfully 
and  wickedly  did  conspire,  confederate  and  agree  together,  by  divers 
fraudulent  and  corrupt  practices  and  contrivances,  to  obtain  of  and  from 
the  said  C.  P.  B.  and  others,  a  certain  counterpart  of  lease,  executed  by 
the  said  J.  L.,  and  the  property  of  the  said  S.  S.,  and  of  great  value,  to 
wit,  of  the  value  of  100/.  with  intent  then  and  there  and  thereby  to 
deprive  the  said  S.  S.  of  the  said  counterpart  of  lease,  and  to  cheat  and 
defraud  him  of  his  moneys,  to  the  great  diEunage  of  the  said  S.  S.,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Ninth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Ninth  connt 
further  present,  that  the  said  J.  L.,  and  the  said  evil-disposed  person 
whose  name  is  to  the  jurors  aforesaid  unknown,  on  the  day  and  year  first 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  unlawfully  and  wickedly  did  conspire,  con- 
federate and  agree  together,  by  divers  fraudulent  schemes  and-devices,  to 
obtain  to  themselves  a  certain  counterpart  of  lease  of  great  value,  to  wit, 
of  the  value  of  100/.,  the  property  of  the  said  S.  S.,  with  intent  then  and 
there  to  cheat  and  defraud  the  said  S.  S.  of  the  same,  to  the  great  damage, 
pr^udice  and  injury  of  the  said  S.  S.,  to  the  evil  example  of  all  others  in 
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Precedents. 


No.  Mil. 
Indictment  for 
stealing  title 
deeds  of  an 
estate. 

Tenth  coant 


the  like  case  offending,  and  against  the  peace  of  our  said  Ladj  the  Queen, 
her  crown  and  dignity. 

Tenth  Count. — And  the  jurors  aforesaid,  upon  their  oath  af<»«8aid,  do 
further  present,  that  the  said  J.  L.,  and  the  said  evil-dispoeed  penon, 
whose  name  is  to  the  jurors  aforesaid  unknown,  afterwardsy  to  wit,  on  tbe 
day  and  year  first  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforenid, 
and  within  the  jurisdiction  of  the  said  court,  unlawfuUy  and  wickedly  did 
conspire,  confederate  and  agree  ^gether,  by  divers  fraudulent  schemes 
and  subtle  contrivances,  to  cheat  and  defraud  the  said  S.  S.  of  his  mfloejs, 
to  the  great  damage,  prejudice  and  injury  of  the  said  S.  S^  to  the  eril 
example  of  all  others  in  the  like  case  offending,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 


No.  IX. 


Indictment  under  the  6  ^7  Vict.  c.  96,  far  threatening  to  pMisk  a  IMt  wA 

intent  to  extcni  Money,  (a) 

CENTRAL  Criminal  Court, )      The  jurors  for  our  Ladj  theQnea, 
to  wit.  J  upon  their  oath  present,  that  hereto- 

fore his  late  Majesty  King  Charles  the  Second,  to  wit,  on  the  2nd  day  of 
May,  in  the  22nd  year  of  his  reign,  by  his  letters  patent  bearing  dite 
at  Westminster  the  day  and  year  aforesaid,  duly  sealed  in  that  bdial^  to 
wit,  with  the  great  seal  of  England,  and  by  writ  of  privj  seal,  after 
reciting  that  certain  persons,  in  the  said  letters  patent  mentioned,  had,  A 
their  own  great  costs  and  charges,  undertaken  an  expedition  f(«Hodson*s 
Bay  Inhere  portions  of  the  letters  patent  were  set  om^.] 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther  preaol^ 
that  after  the  making  and  granting  of  the  said  letters  patent  as  aforenH 
and  at  the  time  of  the  committing  of  the  offence  by  one  John  McLangfab^ 
hereinafter  next  mentioned,  to  wit,  on  the  day  and  year  in  that  bddf 
after  mentioned,  the  said  letters  patent  were  in  fuU  force  and  mu^wile^ 
and  the  said  body  corporate  were  trading  under  the  same,  and  hani^ 
receiving,  possessing,  enjoying  and  retaining  the  privil^es^  libertia^ 
jurisdictions  and  franchises  thereby  granted  to  the  said  body  cmpmite. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther  present,  tkt 
after  the  making  and  granting  of  the  said  letters  patent,  and  befofeind  tf 
the  time  of  the  committing  of  the  said  offence  by  the  said  John  McLaog^ 
as  hereinafter  next  mentioned,  one  Sir  John  Henry  Pelly,  baronet,  waste 
governor  of  the  said  body  corporate  and  politic  under  the  said  ktw 
patent.  And  the  jurors  aforesaid,  upon  their  oath  afcuresaid,  do  (ortber 
present,  that  after  the  making  and  granting  of  the  said  letters  patent,  wi 

(a)  The  defendant  was  arnignedoD  this  ixidictment  at  the  JamiaiySeHUD  of  the  Ceidai(^ 

minal  Court ;  bat  it  was,  oo  the  objectioo  being  taken,  conceded  hj  the  oounel  for  the '^ 

that  the  above  act  did  not  ap]dj  to  the  case  of  a  Ubel  on  a  oofpontioD,  and  tbe  tfa...- 
aoqmtted.  It  is  thought,  however,  firom  the  special  natoxe  of  the  Hbd  itad^  and  tbe 
matters  set  oat,  that  the  Ibnn  may  be  of  some  valoe  to  the  piactitiooer. 
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before  and  at  the  time  of  the  committing  of  the  said  offence,  to  wit,  on    Precedenu, 

the  day  and  year  in  that  behalf  after-mentioned,  one  Andrew  Colvile,        

Esq.,  was,  under  the  said  letters  patent,  deputy-governor  of  the  said ,  ,.^®*  ^^- 

-*~I.-       ^      J    v  J  ^  J        T^-  A     J  ^t       •  /•  'J   Indictment  for 

company  and  body  corporate  and  pontic.     And  the  jurors  aforesaid,  threatening  to 
upon  their  oath  aforesaid,  do  further  present,  that  after  the  making  and  pnblUh  a  libel 
granting  of  the  said  letters  patent,  and  before  and  at  the  time  of  the  ^i^  io^^^nt  to 
committing  of  the  said  offence,  to  wit,  on  the  day  and  year  in  that  behalf®*^'*  ™**°®^- 
after-mentioned,  seven  of  the  then  members  of  the  said*  company  and 
body  corporate  and  politic,  that  is  to  say,  Benjamin  Harrison,  Esq.,  John 
Halkett,  Esq.,  Henry  Hulse  Berens,  Esq.,  Aaron  Chapman,  Esq.,  Edward 
Ellice,   Esq.,  The  Right  Hon.   Dunbar  James,  Earl  of  Selkirk,  and 
Alexander  Weynton,  Esq.,  were  a  committee  of  the  said  company  and 
body  corporate  under  the  said  letters  patent 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  after  the  making  and  granting  of  the  said  letters  patent,  and  before 
the  committing  of  the  offence  by  the  said  John  Mc  Laughlin  hereinafter 
next  mentioned,  to  wit,  on  the  1st  day  of  January,  in  the  year  of  our 
Lord  1810,  the  then  governor  of  the  said  body  corporate,  and  the  said 
body  corporate,  duly  erected  and  established  under  the  said  letters  patent 
a  certain  colony,  cdled  the  Red  River  Colony,  at  the  Red  River,  being 
one  of  the  places  and  within  the  limits  and  bounds  granted  by  the  said 
letters  patent  as  aforesaid,  which  said  colony,  so  erected  and  established 
as  aforesaid,  was  at  the  time  of  the  committing  of  the  said  offence  herein- 
after mentioned,  to  wit,  on  the  day  and  year  in  that  behalf  after-men- 
tioned, continued  and  established  under  the  said  letters  patent,  and  the 
said  Sir  John  Henry  Pelly,  Baronet,  Andrew  Colvile,  Esq.,  Benjamin 
Harrison,  Esq.,  John  Halkett,  Esq.,  Henry  Hulse  Berens,  Esq., 
Aaron  Chapman,  Esq.,  Edward  EUice,  Esq.,  the  Right  Honourable 
Dunbar  James,  Earl  of  Selkirk,  and  Alexander  Weynton,  Esq.,  were, 
under  the  said  letters  patent,  managing  and  handling  the  business  affairs 
and  things  of  the  said  company,  and  body  corporate  and  politic,  in  and 
respecting  and  concerning  the  said  colony,  called  the  Red  River  Colony, 
at  the  time  of  the  committing  of  the  offence  hereinafter  mentioned,  to 
wit»  on  the  day  and  year  in  that  behalf  after  mentioned.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  after  the 
making  and  granting  of  the  said  letters  patent,  and  before  the  committing 
of  the  said  offence,  to  wit,  on  the  1  st  day  of  January,  in  the  year  of  our 
Lord  1840,  and  on  divers  other  days  and  times  between  that  day  and  the 
committing  of  the  said  offence,  the  then  governor  and  body  corporate  and 
politic,  under  and  by  virtue  of  the  said  letters  patent,  and  as  they  were 
empowered  thereby,  did  levy  divers,  to  wit,  500  duties  at  and  in  the 
said  cdiony,  called  the  Red  River  Colony.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  aft^  the  making  and  granting 
cf  the  said  letters  patent,  and  before  the  committing  of  the  said  offence, 
to  wit,  on  the  1st  day  of  January,  in  the  year  of  our  Lord  1840,  and  on 
divers  other  days  and  times  between  that  day  and  the  committing  of  the 
ndd  offence,  the  then  governor  of  the  said  body  corporate,  and  the  said 
body  corporate  did,  under  and  by  virtue  of  the  said  letters  patent,  make, 
ordain  and  constitute  divers,  to  wit,  IQOO  reasonable  laws,  constitutions, 
orders  and  ordinances,  for  the  good  government  of  the  said  body  cor- 
porate, and  for  regulating  the  trade  to  and  with  the  said  colony,  called 
the  Bed  River  Colony,  and  otherwise.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  governor  for  the  time 
being  of  the  said  body  corporate,  and  the  said  body  corporate,  since  the 
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Precedentt,    making  and  granting  of  the  said  letters  patent,  and  before  the  com- 

mitting  of  the  said  offence,  to  wit,  on  the  said  1st  day  of  January, 

Tiuii^**  ^V      ^^  ^^®  ^^^  ^^  ^^^  Lord  1840,  and  on  divers  other  dajrs  and  times 
threatenine  to    between  that  daj  and    the    committing  of   the  said  offence,   canied 
pttblish  a  libel    and  conveyed  for  reasonable  reward  to  the  said  bodj  oorporale  in 
with  intent  to    that  behalf,   divers  goods  and  merchandize  from  divers,  to  wit,  fiftj 
extort  mooej.    p^^tg  jn  England,  to  a  place  called  York  Factory,  being  one  of  the 
places,  and  within  the  limits  and  boundaries,  by  the  said  letters  patent  as 
aforesaid.   And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  after  the  making  and  granting  of  the  said  letters  patent,  and 
before  the  committing  of  tibe  said  offence,  to  wit,  on  the  1st  day  of 
January,  in  the  year  of  our  Lord  1840,  and  on  divers  other  days  and 
times  between  that  day  and  the  committing  of  the  said  odOfenoe,  the  tha 
governor  and  body  corporate  levi^  divers,  to  wit,  Mty  duties  npon 
certain  goods  then  imported  into  York  Factory  aforesaid,  as  the  stid 
governor  and  body  corporate  were  empowered  to  do  by  the  said  letters 
patent.     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  after  the  making  and  granting  of  the  said  letters  pi^ent,  and 
before  and  at  the  time  of  the  committing  of  the  said  offence,  to  wit,  on  the 
1st  day  of  January,  in  the  year  of  our  Lord  1840,  and  on  divers  other 
days  and  times  between  that  day  and  the  committing  of  the  said  offisnce, 
divers,  to  wit,  50,000  persons  came  to,  and  did  live,  inhabit,  reside,  and 
settle  at  the  Red  River  Colony  aforesaid.    And  the  jurors  aforesaid,  npoo 
their  oath  aforesaid,  do  further  present,  that  after  the  making  and  grant- 
ing of  the  said  letters  patent,  and  before  the  committing  of  the  siid 
offence,  to  wit,  on  the  said  1st  day  of  January,  in  the  year  of  oar  Lord 
1840,  and  on  divers  other  days  and  times  between  that  day  and  the  com- 
mitting of  the  said  offence,  divers,  to  wit,  50,000  persons  Uien  inhabitiiig, 
living,  and  residing  at  the  Red  River  Colony  aforesaid,  were  known  and 
called,  from  divers  causes,*^  half-breeds."    Ajid  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  after  the  making  and  grant- 
ing of  the  said  letters  patent,  and  before  the  committing  of  the  said  dfenee, 
to  wit,  on  the  1st  day  of  January,  in  the  year  of  our  Lord  1840,  and  oo 
divers  other  days  and  times  between  that  day  and  the  committing  of  the 
said  offence,  the  then  governor  of  the  said  body  corporate,  and  the  said 
body  corporate,  duly  appointed  and  established  under  and  by  virtue  of 
the  said  letters  patent,  divers,  to  wit,  two  judges,  six  magistrates,  and 
twenty  policemen,  in  and  for,  and  to  act  in  and  for,  the  county  afiirenid, 
called  the  Red  River  Colony.     And  the  jurors  aforesaid,  npon  thdr  oath 
aforesaid,  do  further  present,  that  after  the  making  and  granting  of  tiie 
said  letters  patent,  and  before  the  committing  of  the  said  offence,  to  wit, 
on  the  Ist  day  of  January,  in  the  year  of  Lord  1840,  the  then  governor  of 
the  said  body  corporate,  and  the  said  body  corporate,  under  and  by  virtue 
of  the  said  letters  patent,  constituted,  established  and  appointed  divtfs» 
to  wit,  twelve  persons  to  attend  to  the  affairs  and  business  of  the  said 
body  corporate,  at  and  in  the  colony  aforesaid,  called  the  Bed  Biver 
Colony,  and  which  last-mentioned  persons  were  acting  under  such  ap- 
pointment, before  and  at  the  time  of  the  committing  of  the  said  offence,  ti' 
wit,  on  the  day  and  year  after-mentioned,  and  were  then  called,  aw 
known,  as  the  counsel  of  Ajjiniboia,  all  of  which  facts  J.  M.  L.  hereafttf- 
mentioned,  before  and  at  the  time  of  the  committing  of  the  said  offisaee. 
to  wit,  on  the  day  and  year  after-mentioned,  had  notice.     And  the  jorocs 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  tiie  aii 
J.  M.  L.,  late  of  the  parish  of  St.  Benet,  Gracechurch,  in  the  city  d 
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London,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  PrecedaUt, 
labourer,  after  the  making  and  granting  of  the  said  letters  patent,  and  ^ — ~ 
after  all  the  acts  aforesaid  had  been  done,  and  facts  and  matters  aforesaid  xndi^mrat  for 
taken  place  as  aforesaid,  and  after  the  said  J.  M.  L.  had  had  notice  of  the  threatemog  to 
same  as  aforesaid,  and  after  the  1st  daj  of  November,  in  the  year  of  our  publish  a  libel 
Lord  1843,  to  wit,  on  the  14th  day  of  February,  in  the  year  of  our  Lord  ^**»  "»*«>*  ^ 
1846,  at  the  said  parish  of  St.  Benet,  Gracechurch,  in  the  said  city  of  *^^*^  n»«»7- 
London,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
did  unlawfully,  knowingly  and  wilfully,  with  intent  then  and  there,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  to  extort  a 
large  sum  of  money,  to  wit,  the  sum  of  1,000/.,  from  the  said  body 
corporate  and  politic,  threaten  to  print  and  publish  certain  matters  and 
things  touching  and  concerning  the  said  body  corporate  and  politic,  and 
touching  and  concerning  the  matters,  acts,  facts  and  things  aforesaid, 
that  is  to  say,  that  the  Hudson's  Bay  Company  (meaning  the  said  body 
corporate  and  politic,  called  the  Grovemor  and  Company  of  Adventurers 
of  England  trading  into  Hudson's  Bay),  refuse  British  subjects  in  a 
British  colony  (meaning  the  said  colony  established  as  aforesaid  under  the 
said  letters  patent)  the  same  privileges  allowed  by  the  English  Government 
to  British  subjects  in  other  colonies.  "  This  company  (meaning  the  said 
company  and  body  corporate)  levies  duties  different  to  what  are  usually 
levied  in  the  provinces,  amounting  to  a  prohibition  (meaning  that  the  said 
duties  so  levied  under  the  said  letters  patent  as  first  aforesaid,  amounted  to 
a  prohibition.)  It  (meaning  thereby  the  said  company  and  body  corporate) 
makes  laws  to  suit  its  (meaning  the  said  body  corporate's)  own  purposes 
(meaning  thereby  that  some  of  the  said  laws,  as  made  under  the  said 
letters  patent  as  aforesaid,  were  made  to  suit  the  said  body  corporate's) 
own  purposes.  Four  times  the  freight  is  charged  from  England  to  Tork 
Factory  more  than  to  any  other  port  in  the  British  provinces  (meaning 
"^  thereby  that  the  said  body  corporate  charged  a  greater  freight  for  the  said 
\  carriage  and  conveyance  of  goods  and  merchandize  from  the  said  ports  in 
\England  to  York  Factory  aforesaid,  than  the  said  body  corporate  ought  to 
&yre  charged.)  Adutyof  20  per  cent,  has  been  levied  upon  all  goods  coming 
ioii^  York  Factory  (meaning  thereby  that  a  duty  of  20  per  cent,  had,  before 
the  committing  of  the  said  offence,  been  levied  upon  the  said  goods  im- 
ported into  York  Factory  as  aforesaid),  by  the  said  duties  so  levied  upon 
such  goods  as  aforesaid.  In  its  (meaning  the  said  body  corporate's) 
transactions  with  the  settlers  (meaning  the  said  persons  so  living,  inhabit- 
ing, residing  and  settling  in  the  said  colony  as  first  aforesaid,  before  and 
at  the  time  of  the  committing  of  the  said  offence)  every  advantage  is 
taken  and  there  is  no  manner  of  appeal.  That  every  obstacle  is  thrown 
in  the  way  of  exportation  to  England  and  importation  to  the  United 
States,  or  any  enterprise  taken  in  hand  by  the  settlers  (meaning  the  said 
persons  so  living,  inhabiting,  residing  and  settling  in  the  said  colony  as 
last  aforesaid,  at  the  time  of  the  committing  of  the  said  offence):  half- 
breeds  (meaning  the  said  persons  inhabiting,  living  and  residing  in  the 
colony,  called  the  Red  River  Colony  aforesaid,  at  the  time  of  the  com- 
mitting of  the  said  offence,  called  half-breeds  as  aforesaid)  are  held  as  an 
inferior  race,  and  kept  down  like  negroes  (meaning  thereby  that  the  said 
body  corporate,  at  the  time  of  the  committing  of  the  said  offence,  held  and 
used  the  said  persons,  called  half-breeds,  as  an  inferior  race  to  the  rest  of 
the  persons  then  residing,  inhabiting,  and  settling  in  the  said  colony, 
oaUed  the  Red  River  Colony  as  aforesaid.)  Settlers  (meaning  thereby  the 
said  persons  living,  inhabiting,  residing  and  settling  in  the  said  colony 
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Prtcedentt.     as  first  aforesaid,  at  the  time  of  the  committing  of  said  ofl^oe)  are 
' — ~         prohibited  from  trading  with  the  Indians,  or  in  furs  with  one  another 
Indictaimt  for    (°^®*^^^^g  thereby  that  the  said  body  corporate  had  so  prohibited  sach 
threatening  to    last-mentioned  persons.)     They  are  prohibited  from  trading  withoat  the 
pabliflh  a  libel    bounds  of  the  settlement  (meaning  the  said  colony),  or  selling  their  furs 
with  intent  to    to  traders  in  opposition  to  the  company  (meaning  the  said  body  corporate), 
extort  monej.    ij^j^Qugh  ^  much  larger  price  is  generally  received  for  them  from  these  traders 
(meaning  that  the  said  last-mentioned  persons  were  so  prohibited  as  Isst 
aforesaid  by  the  said  body  corporate,  by  their  said  laws  so   made  as 
aforesaid)  :  that  the  Fur  Trade  Ck>uncil  of  Rupert's  Land  makes  lawa 
for  the  colony  (meaning  the  colony  called  the  Red  River  Colony  afore- 
said) :  that  threats  have  been  used  to  induce  settlers  (meaning  some  of 
the  said  persons  living,  inhabiting,  residing  and  settling  in  the  said 
colony  as  first  aforesaid),  to  sign  land  deeds :  that  the  chief  magis- 
trate   (meaning  one   of  the  said   magistrates  so    appointed    for,  and 
to   act  in  the   said  colony  as  aforesaid)  of  the  colony  (meaning  the 
said  colony),  is  a  chief  factor  in  the  company  (meaning  the  said  body 
corporate) :   that  as  such  he  must  be  opposed  to  the  interests  of  thai 
colony  (meaning  the  said  colony)  :  that  the  recorder  or  judge  (meaning 
one  of  the  said  judges  so  appointed  and  established  for  and  to  act  in  the 
said  colony  as  aforesaid)  is  appointed  and  paid  by  the  company  (meaning 
the  said  body  corporate),  and  holds  its  offices  at  its  (meaning  the  said 
body  corporate)  will :  that  as  such  his  interests  are  identified  with  the 
company's  (meaning  thereby  the  said  body  corporate)  :  that  there  being 
no  other  counsel,  his  charge  must  materially  affect  the  jury  :  that  all  the 
magistrates  (meaning  some  of  the  said  magistrates  so  appointed  and 
established  as  aforesaid)  hold  some  office  or  other  from  the  ccnapany 
(meaning  thereby  the  said  body  corporate)  :  that  the  sherifif  (thcrd)/ 
meaning  one  of  the  said  magistrates  so  appointed  and  established  as  and 
to  act  for  the  said  colony,  under  the  said  letters  patent  as  aforesaid)  is  a 
magistrate  also,  and  holds  sundry  offices  which  proceed  from  the  com- 
pany (meaning  thereby  the  said  body  corporate) :   that   the  coondl 
(meaning  thereby  the  said  persons  so  constituted,  established  and  ap- 
pointed to  attend  to  the  said  affairs  and  business  of  the  said  body  cor- 
porate in  the  said  colony)  is  composed  of  individuals  subservient  to^  and 
appointed  by  the  company  (meaning  thereby  the  said  body  corporate), 
and  all  holding  some  annuity  or  other  from  it,  with  the  exception  of  two 
individuals  :  that  an  immense  corps  of  policemen  (meaning  some  of  the 
said  policemen  so  appointed  and  estabUshed  as  aforesaid)  are  kept  op 
and  paid  from  the  revenue  of  the  colony  (meaning  the  said  colonyX  who 
are  neither  required  nor  wanted  for  the  peculiar  purposes  of  the  com- 
pany (meaning  thereby  the  said  body  corporate)  :  that  numbers  of  these 
policemen  were  discharged  last  May  without  payment  of  their  salaries, 
because  they  attended  a  public  demonstration  :  that  another  was  dis- 
charged simply  because  he  acted  as  interpreter  to  an  American :  that  a 
charge  was  brought  against  another  which  could  not  be  substantiated, 
and  when  about  to  be  paid  his  salary,  word  was  brought  in  to  the  magis- 
trates from   the  governor  (meaning  the  said  Sir  John  Heniy  Pdlj, 
baronet),  that  it  was  his  wish  he  should  be  discharged,  and  notwith- 
standing his  innocence,  the  poor  fellow  lost  his  salary."     And  the  juron 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
matters  and  things,  and  each  and  every  of  them,  at  the  time  of  the  com- 
mitting of  the  said  offence,  to  wit^  on  the  day  and  year  in  that  behalf 
aforesaid,  touched,  and  concerned  and  related  to  the  said  body  ooiponte» 
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and  the  matters,  facts  and  things  aforesaid,  contrary  to  the  form  of  the    Preoedenit. 

statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said         

Lady  the  Queen,  her  crown  and  dignity.  Ind'^^  ^f 

threatening  to 

publish  a  Ubel 

with  intent  to 

— ~" : —  extort  money. 


No.  X. 

Indictment  under  ike  59  Oeo,  3,  c.  69, /or  eqvippine  a  Vessel  to  be  employed  in 
the  service  of  a  Foreign  State  against  another  State  with  which  this  country  is 
at  peace;  with  counts  for  conspiracy. 

CENTRAL  Criminal  Court, )      The  jurors  for  our  Lady  the  Queen,  Fait  count 
to  wit.  J  upon  their  oath  present,  that  Giovanni 

Granatelli,  late  of  the  parish  of  Saint  John,  Wapping,  in  the  county  of 
Middlesex,  and  within  the  jurisdiction  of  the  Central  Criminal  Courts 
Esquire,  commonly  called  Prince  Granatelli,  Lewis  Scalia,  late  of  the  same 
place.  Esquire,  Salvadore  D'Amico,  late  of  the  same  place,  gentleman,  and 
John  Moody,  late  of  the  same  place,  gentleman,  on  the  1st  day  of 
February,  in  the  year  of  our  Lord  1 849,  with  force  and  arms,  within  the 
United  Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
Central  Criminal  Court,  unlawfully,  and  without  the  leave  and  license 
of  our  said  Lady  the  Queen  for  that  purpose  first  had  and  obtained, 
either  under  the  sign  manual  of  her  said  Migesty,  or  signified  by  order  in 
council,  or  by  proclamation  of  her  said  Majesty,  or  in  any  other  manner 
whatever,  did  furnish,  equip,  and  fit  out  a  certain  vessel  called  ''The 
Bombay,"  with  intent  and  in  order  that  the  said  vessel  should  be  employed 
in  the  service  of  certain  foreign  people  then  inhabiting  a  certain  foreign 
country,  to  wit,  the  Island  of  Sicily,  and  with  intent  to  commit  hostilities 
against  a  certain  prince,  to  wit,  Ferdinand  the  First,  king  of  the  kingdom 
of  the  two  Sicilies,  with  whom  our  said  Lady  the  Queen  was  not  then  at 
war,  against  the  form  of  the  statute  in  such  case  made  and  provided,  to 
the  great  danger  of  the  peace  and  welfare  of  this  kingdom,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

The  second  count  charged  an  intent  to  be  employed  in  the  service  of  Second  coant 
Guiseppe  La  Farina,  and  the  Marquis  of  Torresara,  then  assuming  the 
government  of  Sicily. 

The  Third  and  Fourth  counts  charged  the  intent  to  serve  each  respec-  Third andfonrth 
lively.  ««»°*»- 

Fifih  Count. — To  serve  certain  persons  unknown,  to  wit,  the  Sicilian  pifth  count 
people. 

Sixth  Count. — To  serve  a  certain  foreign  people  in  a  foreign  country.  Sixth  oonnt 
to  wit)  Sicily,  against  the  subjects  and  citizens  of  Ferdinand. 

Seventh,  Eighth,  and  Ninth  Counts. — To  serve  Guiseppe  La  Farina,  Seventh,  eighth, 
and  the  Marquis  Torresara  (together  and  separately),  assuming  govern-  *°^  ?™^ 
ment  over  Sicilian  people. 

Tenth  Count. — To  serve  persons  unknown,  against  the  subjects  of  Tenth  count 
Ferdinand. 

The  ten  following  counts  varied  from  the  first  ten  in  alleging  an  attempt 
and  endeavour  to  furnish,  equip,  and  fit  out  *'  The  Bombay." 
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Preoedenu.  Twenty-first  Count — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
- — -  said,  do  further  present,  that  the  said  Giovanni  Ghranatelli,  Lewis  Scalia, 
Indictment  for  ^alvadore  D'Amico,  and  John  Moody,  afterwards,  to  wit,  on  the  diy 
equipping  a  ^^^  J^ar  aforesaid,  with  force  and  arms,  within  the  United  Kingdom  of 
Tessel  to  be  Great  Britain  and  Ireland,  to  wit,  at  the  parish  afoveeaid,  in  the  county 
employed  in  the  aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
^Sm  state  unlawfully,  and  without  the  leave  and  license  of  our  said  Lady  the 
against  another  Queen  for  that  purpose  first  had  and  obtained,  either  under  the  sign 


state,  &c 

Twenty-first 
count. 


Thirty-first 
count 


Sixty-first 
count. 


manual  of  our  said  Lady  the  Queen,  or  signified  by  order  in  council,  or 
by  proclamation  of  her  said  Majesty,  or  in  any  other  manner  whatever, 
did  procure  to  be  equipped,  furnished  and  fitted  out,  and  unlawfully  and 
knowingly  did  aid  and  assist,  and  were  concerned  in  the  equipping 
furnishing  and  fitting  out  of  a  certain  vessel  caUed  '*  The  Bombay,"  with 
intent  and  in  order  that  the  said  vessel  should  be  employed  in  the  service 
of  certain  foreign  people  then  inhabiting  a  certain  foreign  country,  to 
wit,  the  Island  of  Sicily,  with  intent  to  conmiit  hostilities  against  a  certain 
prince,  to  wit,  Ferdinand  the  First,  king  of  the  kingdom  of  the  Two 
Sicilies,  with  whom  our  said  Lady  the  Queen  was  not  then  at  war, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  to  the 
great  danger  of  the  peace  and  welfare  of  this  kingdom,  and  against  the 
peace,  &c. 

The  next  nine  counts  vary,  as  those  from  the  second  to  the  tenth. 

Thirty 'first  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Giovanni  Granatdli,  Lewis  Scalia,  Salva- 
dore  D'Amico,  and  John  Moody,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  with  force  and  arms,  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
unlawfully  and  without  the  leave  and  license  of  our  said  Lady  the  Qaeea 
for  that  purpose  first  had  and  obtained,  either  under  the  sign  manoal  d 
our  said  Lady  the  Queen,  or  signified  by  order  in  council,  or  by  proda- 
mation  of  her  said  Majesty,  or  in  any  other  manner  whatever,  did  fur- 
nish, equip  and  fit  out  a  certain  vessel  caUed  *'  The  Bombay,"  with  inteat 
and  in  order  that  the  said  vessel  should  be  employed  in  the  service  of 
certain  foreign  people  then  inhabiting  a  certain  foreign  country,  to  wit, 
the  Island  of  Sicily,  as  a  transport  against  a  certain  prince,  to  wit 
Ferdinand  the  First,  king  of  the  kingdom  of  the  Two  Sicilies,  with 
whom  our  said  Lady  the  Queen  was  not  then  at  war,  against  the  farm  of 
the  statute  in  such  case  made  and  provided,  to  the  great  danger  of  the 
peace  and  welfare  of  this  kingdom,  and  against  the  peace,  &c 

Thirty-first  to  Fortieth,  same  variations  as  in  the  first  ten;  Fortyfinl 
to  Fiftieth,  charged  an  attempt  and  endeavour  to  equip  and  fit  out  ''  Hie 
Bombay  **  as  a  transport,  with  like  variations. 

Sixty  first  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Giovanni  Granatelli,  Lewis  Scalia,  Sal- 
vadore  jyAmico,  and  John  Moody,  not  regarding  the  laws  of  this  realm, 
afterwards,  to  wit,  on  the  20th  day  of  December,  in  the  year  of  our  Lard 
1848,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  .within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully  did  coo^ire, 
combine,  confederate  and  agree  together  with  divers  other  evil-dispoaei 
persons,  whose  names  are  to  the  jurors  aforesaid  as  yet  unknown,  un- 
lawfully, knowingly  and  contrary  to  the  form  of  the  statute  in  such  esm 
made  and  provided,  without  the  leave  and  license  of  oar  aaid  Lady  the 
Queen,  for  that  purpose  first  had  and  obtained,  either  imder  the  «gt 
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manual  of  our  said  Lady  the  Queen,  as  signified  by  order  in  council,  or    Precedents. 
by  proclamation  of  Her  said  Majesty,  or  jn  any  other  manner  whatsoever,         — i 
within  the  United  Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  ,  ,.^®'  ^•- 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  equipping  ^ 
the  said  Central  Criminal  Court,  to  equip,  furnish  and  fit  out,  and  pro-  vessel  to  be 
cure  to  be  equipped,  furnished  and  fitted  out,  two  vessels,  respectively  employed  in  the 
called  the  Bombay  and  the  Vectis,  with  intent  and  in  order  that  the  said  ^^^  *f  * 
vessels  in  this  count  mentioned,  should  be  employed  in  the  service  of  a  ,^^^^jjj^ 
certain  people  then  inhabiting  a  certain  foreign  country,  to  wit,  the  state,  &c 
Island  of  Sicily,  and  should  be  employed  in  committing  hostilities  against 
a  certain  prince,  to  wit,  Ferdinand  the  First,  £ang  of  the  kingdom  of  the 
Two  Sicilies,  and  his  citizens  and  subjects,  at  a  time  when  our  said  Lady 
the  Queen  was  not,  nor  should  be  at  war  with  the  said  Prince,  in  con- 
tempt of  our  said  Lady  the  Queen,  and  her  laws,  to  the  evil  example  of 
all  others  in  the  like  case  offending,  to  the  great  danger  of  the  peace  and 
welfare  of  this  kingdom,  and  against  the  peace,  &c. 

62nd  to  70th,  like  variations. 

Seventy-Jirst  Count, — And  the  jurors  aforesaid,  upon  their  oath  afore-  Seyenty-firet 
said,  do  further  present,  that  the  said  Giovanni  Granatelli,  Lewis  Scalia,  ^^^^'^ 
Salvadore  D'Amico,  and  John  Moody,  not  regarding  the  laws  of  this 
realm,  afterward,  to  wit,  on  the  said  20th  day  of  December,  in  the  year 
1848,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully  did  conspire, 
combine,  confederate  and  agree  together,  and  with  divers  other  persons 
whose  names  to  the  jurors  are  as  yet  unknown,  unlawfully,  and  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  within  the 
United  Kingdom  of  Great  Britain  and  Ireland,  to  hire,  retain,  engage  and 
procure  divers  persons  to  the  jurors  aforesaid  unknown,  to  engage  to 
serve  and  be  employed  in  warlike  and  military  operations  as  solders  in 
land  service,  for  and  in  aid  of  certain  foreign  people,  to  wit,  the  Sicilian 
people,  in  contempt  of  our  said  Lady  the  Queen,  and  her  law,  and  to 
the  evil  and  pernicious  example  of  all  others  in  the  like  case  offending, 
to  the  great  danger  of  the  peace  and  welfare  of  this  kingdom,  and  against 
the  peace,  &c. 


No.  XI. 

Indictment  against  an  inhabitant  of  a  ward  in  the  city  of  London,  for  refusing  to 

execute  the  office  of  one  of  the  wardmote  inquest. 

IONDON, )  The  jurors  for  our  Lady  the  Queen,  upon  their  oath, 
J  to  wit.  J  present,  that  the  city  of  London  is  an  ancient  city,  and 
that  according  to  the  custom  of  the  said  city,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  used  and  approved  in  the  same,  at 
a  court  of  wardmote  holden  for  the  ward  of  Aldersgate,  in  London  (that 
IS  to  say)  at  the  Royal  General  Dispensary,  in  Aldersgate-street  (to  wit) 
in  the  parish  of  Saint  Botolph  without  Aldersgate,  in  the  ward  of 
Aldersgate,  aforesaid,  in  London,  aforesaid,  according  to  the  custom  of 
VOL.  IV.  e 
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Precedents, 


No.  XI. 

Indictment  for 
refusing  to 
execute  the 
office  of  one  of 
the  wardmote 
inquest 


Second  count 


the  said  city  and  court  aforesaid,  on  the  2l8t  day  of  December,  in  the 
thirteenth  year  of  the  reign  of  our  Sovereign  Lady  Victoria,  by  the  grace 
of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland  Queen, 
defender  of  the  faith,  before  the  worshii)ful  Sir  Peter  Laurie,  Knight, 
then  and  now  one  of  the  aldermen  of  the  said  city,  and  then  and  yet 
alderman  of  the  said  ward  ;  one  W.  H.,  late  of  London,  fancy  cabinet- 
maker, then  and  long  before  being  an  inhabitant,  and  residing  in  the 
parish  of  Saint  Botolph  without  Aldersgate,  in  the  ward  of  Aldersgate, 
aforesaid,  in  London,  aforesaid,  and  a  fit  and  proper  person  to  execute 
the  office  of  one  of  the  inquest  of  tlie  said  ward,  called  the  wardmote 
inquest,  was  lawfully  and  in  due  manner  accoixiing  to  tlie  custom  of  the 
said  city  and  court  of  wardmote  aforesaid,  than  and  there  elected  to  be 
one  of  the  inquest  called  the  wardmote  inquest,  for  and  w^ithin  the  said 
ward  for  one  whole  year  then  next  ensuing,  by  the  men  inhabiting  and 
resident,  paying  scot,  and  bearing  lot  within  the  said  ward,  whereof  the 
said  W.  H.,  afterward  (to  wit)  on  the  21st  day  of  December,  in  the  yeu" 
aforesaid,  and  on  divers  other  days  and  times  between  that  day  and  the 
day  of  the  taking  of  this  inquisition  at  Ix>ndon  aforesaid  (that  is  to  saj) 
at  the  parish  aforesaid,  in  the  ward  of  Aldersgate  aforesaid,  in  London 
aforesaid,  had  notice ;  nevertheless  the  said  W.  H.,  little  regarding  his 
duty  in  this  behalf,  but  endeavouring  and  intending  as  much  as  in  him 
lay,  totally  to  hinder  and  retard  the  due  execution  of  justice  and  the  pre- 
servation of  peace  and  good  order,  from  the  said  21st  day  of  December, 
in  the  year  aforesaid,  to  the  day  of  the  taking  of  this  inquisition,  bath 
unlawfully,  knowingly,  voluntarily,  obstinately  and  contemptuouslj, 
wholly  refused,  denied  and  neglected  to  take  upon  himself  the  said 
execution  of  the  said  office  of  one  of  the  wardmote  inquest  in  and  for 
the  said  ward,  although  duly  requested  so  to  do,  against  his  said  duty  (to 
wit)  at  London,  aforesaid,  in  the  parish  aforesaid,  in  the  ward  aforesaid, 
in  London  aforesaid  ;  in  manifest  contempt  and  delay  of  justice,  to  the 
bad  example  of  all  other  persons  in  the  like  case  offending,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  W.  H.,  on  the  said  21st  day  of  December, 
in  the  year  aforesaid,  and  long  before,  and  always  after,  until  the  day  of 
the  taking  of  this  inquisition,  was  inhabiting  and  resident,  paying  scot, 
and  bearing  lot  within  the  parish  of  Saint  Botolph  without  Aldersgate, 
in  tlie  ward  of  Aldersgate,  in  London,  aforesaid,  and  that  within  the 
ward  aforesaid  there  is,  and  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  there  hath  been  a  certain  court  of  our  siid  Ladv  the 
Queen  and  her  predecessors,  called  the  wardmote,  held,  and  to  be  held, 
in  every  year  upon  the  feast-day  of  Saint  Thomas  the  Apostle,  unless 
the  said  feast  happened  to  be  or  fall  on  a  Sunday  ;  and,  in  that  case,  upon 
the  day  next  following  such  Sunday,  before  the  Alderman  of  the  ward 
aforesaid,  for  the  time  being,  or  his  deputy  (to  wit)  at  London  aforesaid, 
in  the  parish  and  ward  last  aforesaid,  in  which  said  court  of  wardmote, 
according  to  the  custom  within  the  said  ward,  for  all  the  time  aforesaid, 
used  and  approved  (to  wit)  in  the  parish  and  ward  aforesaid,  in  London 
aforesaid,  all  the  men  inhabiting  and  resident,  paying  scot,  and  bearing 
lot  for  the  time  being  within  the  ward  aforesaid,  have  been  accustomed 
and  onjrlit,  and  were  bound  by  reason  of  their  residence  there  to  appear 
ii]  ilic  .'it:  I  <<iurt  and  do  their  suit  there,  and  in  the  said  court  of  ward- 
mo*  t»,  accorciiug  to  the  ('ustom  of  the  said  ward  and  of  the  court  of 
wardmote  aforesaid,  yearly,  for  all  the  time  aforesaid,  the  men  inhabiting 
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and  resident,  paying  scot,  and  bearing  lot  for  the  time  being,  within  the    Precedents. 

ward  aforesaid,  were  accustomed  and  ought  to  appoint  and  choose  divers         

persons  inhabiting  and  resident,  paying  scot,  and  bearing  lot  within  the  .^^'  ^^• 
ward  aforesaid,  to  be  an  inquest  in  and  for  the  said  ward,  for  inquiring  r^fu^sincTo  ^ 
of  and  presenting  for  the  public  good,  divers  defaults  and  offences  com-  execute  the 
mitted  and  to  be  committed  within  the  said  ward,  every  of  which  said  oflSce  of  one  of 
persons  so  as  aforesaid  chosen,  were  used  and  accustomed  and  ought  to  J^®  wardmote 
hold  the  said  office  last-mentioned  (to  wit)  at  London  aforesaid,  in  the  '"l"^'* 
ward  aforesaid,  for  the  year  then  next  ensuing.  And  the  jurors  aforesaid, 
upon  their  oath,  aforesaid,  further  present  that  the  said  W.  H.,  on  the 
said  21st  day  of  December,  in  the  year  aforesaid,  in  the  court  of  ward- 
mote, then  held  for  the  ward  aforesaid,  in  the  said  parish  of  Saint  Botolph 
without  Aldersgate,  in  the  ward  aforesaid,  in  London  aforesaid,  before 
the  said  Sir  Peter  Laurie,  Knight,  then  and  now  one  of  the  aldermen  of 
the  said  city,  and  then  and  yet  alderman  of  the  said  ward  lawfully  and 
duly,  by  the  men  inhabiting  and  resident,  paying  scot,  and  bearing  lot 
within  the  said  ward,  according  to  the  custom  of  the  said  ward,  and  the 
court  of  wardmote  aforesaid,  for  all  the  time  aforesaid  used,  was  elected 
into  the  said  office  of  one  of  the  inquest  last  mentioned,  for  one  whole 
year  then  next  ensuing  (that  is  to  say)  until  the  feast-day  of  Saint 
Thomas  the  Apostle  then  next  following  ;  and  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  further  present  that  the  said  W.  H.,  afterwards  (to 
-wit)  on^the  said  21st  day  of  December,  in  the  year  aforesaid,  at  London 
aforesaid  (to  wit)  at  the  parish  of  Saint  Botolph  without,  Aldersgate,  in 
the  ward  aforesaid,  in  London  aforesaid,  had  notice  thereof,  and  was 
then  and  there  duly  required  to  appear  among  others  in  the  court  holden 
before  the  mayor  and  aldermen  of  the  said  city  in  the  Guildhall  of  the 
said  city  of  London,  on  Monday  next  after  the  feast  of  the  Epiphany 
then  next  following,  to  make  due  presentment  of  all  offences  in  that 
behalf  presentable  within  the  ward  aforesaid,  for  the  public  good  ;  never- 
theless the  said  W.  H.,  little  regarding  his  said  duty  in  tliis  behalf,  but 
intending  and  endeavouring  the  due  execution  of  his  said  office  last- 
mentioned  totally  to  neglect,  continually  after  his  said  election  into  the 
said  office,  until  the  day  of  taking  of  this  inquisition  (although  often 
requested)  and  on  the  said  Monday  next,  after  the  feast  of  the  Epiphany 
at  London,  aforesaid  (to  wit)  at  the  parish  and  ward  aforesaid,  in  London 
aforesaid,  to  make  his  appearance  as  aforesaid,  or  to  make  any  such  pre- 
sentment as  aforesaid,  or  his  said  office  in  any  manner  to  execute,  unlaw- 
folly,  voluntarily,  obstinately  and  contemptuously,  hath  altogether 
refused  and  denied,  and  yet  doth  refuse  and  deny  against  his  said  duty,  in 
manifest  contempt  of  our  said  Lady  the  Queen  and  her  laws,  to  the  bad 
example  of  all  other  persons  in  the  like  case  offending  and  against  the 
peace  of  our  said  Lady  the  Queen  her  crown  and  dignity. 

TTiird  Count. — And  the  jurors  aforesaid  upon  their  oath  aforesaid  Third  count, 
further  present,  that  the  said  W.  H.,  on  the  said  21st  day  of  December, 
in  the  year  aforesaid,  and  long  before  and  always  after,  until  the  day  of 
the  taking  of  this  inquisition,  was  inhabiting  and  resident,  paying  scot, 
and  bearing  lot  within  the  said  parish  of  Saint  Botolph  without  Aiders- 
gate,  in  the  ward  of  Aldersgate  aforesaid,  in  London  aforesaid,  and  that 
within  the  said  ward  there  is,  and  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  there  hath  been  a  certain  court  of  our  Lady 
the  now  Queen,  and  her  predecessors,  called  the  Wardmote,  held  and  to 
be  held  in  every  year  upon  the  Feast  of  Saint  Thomas  the  Apostle  (unless 
the  said  feast  happened  to  be  or  fall  on  a  Sunday,  and  in  such  case,  upon 


XXXn  APPENDIX. 

Prdcedeati.     the  daj  then  next  following  such  Sunday),  before  the  aldermen  of  the 

ward  aforesaid  for  the  time  being,  or  his  deputy,  to  wit,  at  London 

TnH'M^  ^f  *for<58aid,  in  the  parish  and  ward  aforesaid,  in  London  aforesaid  ;  in 
refusing^  ^  which  said  court,  according  to  the  custom  within  the  said  ward,  for  aU 
execute  the  the  time  aforesaid,  used  and  approved  at  the  said  parish  of  Saint  Botolph 
office  of  one  of  without  Aldersgate,  in  the  ward  of  Aldersgate  aforesaid,  in  London 
the  wardmote  aforesaid,  all  the  men  inhabiting  and  resident,  paying  scot^  and  bearing 
^^  lot  for  the  time  aforesaid,  within  the  ward  aforesaid,  have  been  used  and 

accustomed,  and  ought  and  were  bound  by  reason  of  their  residence 
there,  to  appear  in  the  said  courts  and  do  their  suit  there  (to  wit),  at 
London  aforesaid,  in  the  ward  aforesaid,  and  the  siud  court,  according  to 
the  custom  of  the  said  ward,  and  of  the  Ck>urt  of  Wardmote  aforesaid, 
yearly,  for  all  the  time  aforesaid,  the  said  men  inhabiting  and  resid^t, 
paying  scot,  and  bearing  lot  within  the  ward  aforesaid,  were  used  and 
accustomed,  and  ought  to  appoint  and  choose  divers  persons  (to  wit),  men 
inhabiting  and  resident,  paying  scot  and  bearing  lot  within  the  ward 
aforesaid,  jurymen  of  the  said  ward,  to  make  an  inquest  for  the  inquiring 
of  and  presenting  for  the  public  good,  divers  defaults  and  offences  com- 
mitted and  to  be  committed  within  the  said  ward,  and  which  said  persons 
so  appointed  and  chosen,  were  used  and  accustomed,  and  ought  on  the 
Monday  next  after  the  feast  of  the  Epiphany,  next  after  their  said 
election,  to  make  due  presentment  of  all  offences  in  that  behalf  present- 
able within  the  said  ward,  for  the  public  good,  at  the  Guildhall  of  the 
said  city,  in  the  court  there  held,  before  the  mayor  and  aldermen  of  the 
said  city  for  the  time  being,  for  all  the  time  aforesaid  (to  wit),  at  London 
aforesaid,  in  the  ward  aforesaid  ;  and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  present,  that  the  said  W.  H.,  on  the  21st  day  of 
December,  in  the  year  aforesaid,  in  the  said  Ck>urt  of  Wardmote,  then 
held  for  and  within  the  said  ward  (to  wit),  at  the  parish  of  Saint  Botolph 
without  Aldersgate  aforesaid,  in  the  ward  of  Aldersgate  aforesaid,  in 
London  aforesaid,  before  the  said  Sir  Peter  Laurie,  Knight,  then  and 
now  one  of  the  aldermen  of  the  said  city,  and  then  and  yet  alderman  d 
the  said  ward,  according  to  the  custom  of  the  same  ward  and  court  afore- 
said, for  all  the  time  aforesaid  used,  was  duly  elected  into  the  office  of 
one  of  the  wardmote  inquest,  in  and  for  the  said  ward  of  Aldersgate,  to 
serve  on  the  said  inquest  for  the  ward  aforesaid,  for  the  year  then  next 
ensuing  (that  is  to  say),  until  the  Feast  of  Saint  Thomas  the  Apostle  then 
next  following.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid 
further  present,  that  the  said  W.  H.  afterwards  (to  wit),  on  the  said  21st 
day  of  December,  in  the  year  aforesaid,  at  London  aforesaid  (to  wit),  at 
the  parish  aforesaid,  in  the  ward  aforesaid,  in  London  aforesaid,  had 
notice  thereof,  and  was  then  and  there  duly  required  to  appear,  among 
others,  in  the  court  holden  before  the  mayor  and  aldermen  of  the  said 
city,  in  the  Guildhall  of  the  said  city  of  London,  on  the  Monday  next 
after  the  Feast  of  the  Epiphany  then  next  following,  to  make  due  pre- 
sentment of  all  offences  in  that  behalf  presentable  within  the  ward  afore- 
said, for  the  public  good,  nevertheless  the  said  W.  H.,  little  r^arding 
his  duty  in  this  behalf,  but  intending  and  endeavouring  the  due  execution 
of  his  said  office  last-mentioned  totally  to  neglect  and  omit,  on  the  said 
21st  day  of  December,  in  the  year  aforesaid,  and  continually  after  hb  said 
election  to  the  said  office,  until  the  day  of  the  taking  of  this  inquisition 
(although  often  requested),  and  abo  on  the  said  Monday  next  after  the 
Feast  of  the  Epiphany  at  London  aforesaid  (that  is  to  say),  in  the  parish 
aforesaid,  in  the  ward  aforesaid,  in  London  aforesaid,  to  make  his  ap- 
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pearance  as  aforesaid,  or  to  make  any  such  presentment  as  aforesaid,  or    Pncedutti, 

his  said  office  in  any  manner  to  execute,  unlawfully,  knowingly,  volun-         

tarily,  obstinately  and    contemptuously,   hath    altogether  refused  and  jn^j^^*  fop 
denied,  and  yet  doth  refuse  and  deny  against  his  said  duty,  in  manifest  refosmg  to 
contempt  of  our  said  Lady  the  Queeu  and  her  laws,  to  the  bad  example  execute  the 
of  all  other  persons  in  the  like  case  offending,  and  against  the  peace  of  ^^^e  of  one  of 
our  said  Lady  the  Queen,  her  crown  and  dignity.  ^^u™^*"*® 

Fourth  Count, — ^And  the  jurors  aforesaid  upon  their  oath  aforesaid  «  ., 
further  present,  that  the  said  W.  H.,  on  the  said  2l8t  day  of  December,  ^  ^^ 
in  the  year  aforesaid,  and  long  before  and  always  afterwards,  until  the 
day  of  exhibiting  this  inquisition,  was  inhabiting  and  resident  in  the 
parish  of  Saint  Botolph,  without  Aldersgate  aforesaid,  in  London  afore- 
said, and  that  the  said  W.  H.,  on  the  said  21st  day  of  December,  in  the 
year  aforesaid,  in  the  Court  of  Wardmote,  there  holden  for  the  said  ward, 
within  the  same  ward  (to  wit),  in  the  parish  of  Saint  Botolph  without 
Aldersgate,  in  the  said  ward  of  Aldersgate,  in  London  aforesaid,  was 
lawfully  and  in  due  manner  elected  into  the  office  of  one  of  the  wardmote 
inquest  for  the  aforesaid  ward,  for  one  whole  year  then  next  following, 
for  inquiring  of  and  presenting  for  the  public  good  several  offences  com- 
mitted within  the  said  ward,  whereof  the  said  W.  H.  afterward  (to  wit), 
on  the  said  21st  day  of  December,  in  the  year  aforesaid,  and  often  after- 
ward, at  the  parish  aforesaid,  in  the  ward  aforesaid,  in  London  aforesaid, 
had  notice  ;  nevertheless,  the  said  W.  H.,  not  regarding  his  duty  in  that 
behalf,  but  contriving  and  intending  as  much  as  in  him  lay  altogether 
to  omit  and  put  off  the  due  execution  of  his  said  office,  on  the  said  21st 
day  of  December,  in  the  year  aforesaid,  and  continually  afterwards,  until 
the  day  of  the  taking  of  this  inquisition  at  London  aforesaid  (to  wit),  at 
the  parish  aforesaid,  in  the  ward  aforesaid,  in  London  aforesaid,  the  said 
office  of  one  of  the  wardmote  inquest  aforesaid,  unlawfully,  knowingly, 
obstinately,  wilfully  and  contemptuously,  did  altogether  neglect  and 
refuse,  and  hath  neglected  and  refused,  and  yet  doth  entirely  neglect  and 
refuse  to  take  upon  himself  and  execute,  against  his  duty,  to  the  bad 
example  of  all  other  persons  in  the  like  case  offending,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 


No.  xn. 

Indictment  against  a  defendant  for  obtaining  money  by  faUely  pretending  thai  he 
had  then  purchased  certain  property,  which  it  was  necessary  he  shotdd  im^ 
mediately  pay  for. 

CENTRAL  Criminal  Court,  )      The  jurors  for  our  Lady  the  Queen 
to  wit.  J  upon  their  oath  present,  that  W.  L, 

late  of  the  parish  of  Christ  church,  Newgate  Street,  in  the  City  of 
London,  labourer,  on  the  9th  day  of  March,  in  the  13th  year  of  the  reign 
of  our  Sovereign  Lady  Victoria,  and  in  the  year  of  our  Lord,  1850,  at 
the  parish  aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction  of 
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Precedenta. 


the  said  court,  did  unlawfully,  fraudulently,  knowingly  and  designedly, 
— -  falsely  pretend  to  one  S.  N.,  that  he  the  said  W.  L  then  had,  at  a  certain 
I  dictai  t  fb  P^^®  ^^^^  called  and  known  by  the  name  of  Dixon's  Lairs,  to  wit,  at 
obtaining  money  l^ixon's  Lairs  at  Islington,  in  the  county  of  Middlesex^  and  within  the 
nnder  false  jurisdiction  of  the  said  court,  108  sheep,  which  he  the  said  W.  L  had 
pretences.  then  purchased,  and  for  which  said  108  sheep,  he  the  said  W.  L  had 

then  and  there  to  pay,  on  the  said  9th  day  of  March,  to  wit,  on  the  daj 
and  year  aforesaid,  and  within  the  jurisdiction  aforesaid,  by  means  of 
which  said  false  pretences  he  the  said  W.  I.  did  then  and  there,  and 
within  the  jurisdiction  aforesaid,  unlawfully,  knowingly  and  designedly, 
fraudulently  obtain  of  and  from  the  said  S.  N.,  of  the  goods,  chattdi, 
moneys  and  valuable  securities  of  the  said  S.  N.,  ten  pieces  of  the  current 
gold  coin  of  this  realm,  called  sovereigns,  one  valuable  security,  to  wit, 
an  order  for  the  payment  of,  and  of  the  value  of  18/.,  one  other  valoable 
security,  to  wit,  one  other  order  for  the  payment  of,  and  of  the  value  of 
51/.  105.,  one  other  valuable  security,  to  wit,  one  other  order  for  the  pay- 
ment of  money,  to  wit,  one  other  order  for  the  payment  of,  and  of  the  value 
of  45/.  16«.,  one  other  valuable  security,  to  wit,  one  other  order  for  the 
payment  of  money,  to  wit,  one  other  order  for  the  payment  of,  and  of  the 
value  of  36/.,  and  one  other  valuable  security,  to  wit,  one  other  order  for 
the  payment  of  money,  to  wit,  one  other  order  for  the  payment  of,  and  of 
the  value  of  45/.  14^.,  with  intent  then  and  there,  and  within  the  joiis- 
diction  aforesaid,  to  cheat  and  defraud  him,  the  said  S.  N.,  of  the  same 
goods,  chattels,  moneys,  valuable  securities  and  orders  for  the  pay- 
ment of  money  respectively,  the  said  sums  of  money  payable  and  secured 
by  and  upon  the  said  valuable  securities  and  orders  for  the  payment  of 
money,  being  then  and  there  due  and  unsatisfied  to  the  said  S.  N.,  the 
proprietor  and  owner  of  the  said  several  valuable  securities  and  orden 
for  the  payment  of  money  respectively,  whereas  in  truth  and  in  fact  the 
said  W.  I.  had  not,  at  the  time  when  he,  the  said  W.  L,  so  obtained  the 
said  moneys,  and  the  said  several  valuable  securities  and  orders  for  the 
payment  of  money  from  the  said  S.  N.  as  aforesaid,  and  when  he  the 
said  W.  L  made  the  said  false  pretences  as  aforesaid,  108  sheep  it 
Dixon's  Lairs  at  Islington,  and  whereas,  in  truth  and  in  fact  the  said 
W.  I.  had  not  then  purchased  the  said  108  sheep,  and  whereas,  in  troth 
and  in  fact,  the  said  W.  L  had  not  then  to  pay  for  the  said  108  sheep,  to 
wit,  on  the  said  9th  day  of  March,  all  of  which  said  false  pretences  he, 
the  said  W.  I.,  at  the  time  of  the  making  thereof,  well  knew  to  be  fake, 
to  the  great  damage,  injury,  and  deception  of  the  said  S.  N.,  and  in  fraud 
of  liim  the  said  S.  N.,  to  the  evil  example  of  all  others  in  like  case 
offending,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  S.  N.  heretofore,  to  wit,  on  the  day  and 
year  aforesaid,  and  within  the  jurisdiction  aforesaid,  was  accustomed  to 
and  from  time  to  time  and  at  various  times  did,  at  the  request  of  the 
said  W.  L,  advance  and  intrust  divers  sums  of  moneys  to  the  said  W.  I. 
for  the  purpose  of,  and  to  enable  him  the  said  W.  I.  to  pay  for  sheep 
after  he  the  said  W.  I.  had,  in  the  way  of  his  trade,  purchased  the  same; 
and  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present  that 
the  said  W.  I.  heretofore,  to  wit,  on  the  said  9th  day  of  March,  in  the 
year  aforesaid,  in  the  city  aforesaid,  aud  within  the  jurisdiction  of  he  said 
court,  well  knowing  the  premises,  did  unlawfully,  fraudulently,  knuw- 


Second  coont. 
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inglj  and  designedly,  falsely  pretend  to  the  said  S.  N.  that  he  the  said     Preeedenis. 

W.  I.  had  theretofore,  and  before  the  making  the  false  pretences  by  him         

the  said  W.  I.,  hereinafter  in  this  count  mentioned,  purchased  for  him-  ,  ?^  r: 
self  a  certain  number  of  sheep,  of  a  certain  value,  to  wit,  of  the  value  of  obtaining  money 
51/.  10^.,  for  which  he  the  said  W.  I.  had  to  pay  at  the  bank  of  Messrs.  under  false 
Pocklington  &  Co.,  on  the  day  and  year  last  aforesaid,  a  certain  sum  of  pretences, 
money,  to  wit,  the  sum  of  51/.  10*.,  by  means  of  which  last-mentioned 
false  pretences  in  this  count  mentioned,  he  the  said  W.  I.  did  then  and 
there,  and  within  the  jurisdiction  aforesaid,  unlawfully,  knowingly  and 
designedly,  fraudulently  obtain  of  and  from  the  said  S.  N.  of  the  goods 
and  chattels,  moneys  and  valuable  securities  of  the  said  S.  N.,  one  valu- 
able security,  to  wit,  one  order  for  the  payment  of  money,  to  wit,  one 
order  for  the  payment,  and  of  the  value  of  51/.  10*.,  with  intent  then 
and  there,  at  the  time  of  the  making  of  the  said  false  pretences  by  him 
the  said  W.  I.,  in  this  count  mentioned,  and  within  the  jurisdiction  of 
the  said  court,  to  cheat  and  defraud  him  the  said  S.  N.  of  the  said  valu- 
able security  and  order  for  payment  of  money  in  this  count  mentioned, 
the  said  sums  of  money  in  this  count  payable,  and  secured  by  and  upon 
the  said  valuable  security  and  order  for  the  payment  of  money  in  this 
count  mentioned,  being  then  and  there,  to  wit,  at  the  time  of  the  making 
of  the  said  last-mentioned  false  pretences  due  and  unsatisfied,  to  the  said 
S.  N.,  the  proprietor  and  owner  of  the  same,  whereas,  in  truth  and  in 
fact,  the  said  W.  I.  had  not  theretofore,  and  before  the  making  of  the 
said  false  pretences  by  him  the  said  W.  I.,  in  this  count  mentioned,  pur- 
chased for  himself  a  certain  number  of  sheep,  of  the  value  of  51/.  10*., 
for  which  he  the  said  W.  I.  had  to  pay,  at  the  bank  of  Messrs.  Pock- 
lington &  Co.,  on  the  day  and  year  last  aforesaid,  and  in  this  count 
mentioned,  the  said  sum  of  51/.  10*.,  which  said  last-mentioned  false 
pretences  he  the  said  W.  I.,  at  the  time  of  the  making  thereof,  well 
knew  to  be  false,  to  the  great  damage,  injury  and  deception  of  the  said 
S.  N.,  and  in  fraud  of  him  the  said  S.  N.,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  against  the  statute  in  that  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity. 


No.  XIIL 

Indictment  for  a  conspiracy  to  obtain  possession  of  goods  by  false  pretences. 

CENTRAL  Criminal  Court, )      The  jurors  for  our  Lady  the  Queen, 
to  wit.  j  upon  their  oath  present,  that  Joseph 

Strickland,  late  of  the  parish  of  Paddington,  in  the  county  of  Middlesex, 
labourer;  Frances  Mac  Kenna,  late  of  the  same  place,  married  wman;  and 
Ann  Collins,  late  of  the  same  place,  married  woman,  being  evil  disposed 
persons,  and  intending  and  contriving  to  injure  and  defraud  one  William 
Savage,  heretofore,  to  wit,  on  the' 2nd  day  of  September,  a.d.,  1850,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court,  unlawfully, 
knowingly,    and  fraudulently  did   conspire,   combine,   confederate  and 
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Precedents. 


No.  XIII. 

Indictment  for 
a  conspiracy  to 
obtain  goods  bj 
false  pretences. 


Second  count 


Third  oonnt. 


agree  together  that  the  said  F.  M'E.  should  falsely  pretend  to  one  Ellen 
the  wife  of  the  said  W.  S.,  that  she  the  said  F.  M'K.  had  been  authorized 

and  requested  by  one Holmes,  whose  christian  name  is  to  the 

said  jurors  unknown,  to  order  of  and  from  the  said  E.  divers  goods  and 
chattels  of  the  goods  and  chattels  of  the  said  W.  S.,  to  wit,  one  silk 
dress  of  the  value  of  6/.,  one  silk  mantle  of  the  value  of  5/.,  and  oat 
velvet  paletot  of  the  value  of  5L,  for  and  on  behalf  of  the  said  —  H^ 
and  that  the  said  F.  M'K.  should  fraudulently  order  the  said  goods  and 
chattels  of  and  from  the  said  E.  for  and  in  the  name  of  the  said 
—  H.,  and  directing  the  said  goods  and  chattels  to  be  sent  and  delivered 
to  the  said  —  H.  at  the  house  of  the  said  A.  C,  situate  and  bong 
No.  22,  Upper  Gloucester  Place,  Dorset  Square,  and  that  the  said 
F.  M'K.  should  falsely  pretend  to  the  said  E.  that  the  said  goods  and 
chattels  were  ordered  and  intended  for  the  said  —  H.,  and  that  the  stid 
A.  C.  should  induce  and  procure  the  person  by  whom  the  said  goods 
and  chattels  should  be  brought  to  the  said  house  for  the  said  —  H^  to 
leave  the  same  without  taking  payment  for  the  same,  by  falsely  pre- 
tending to  the  said  person  by  whom  the  said  goods  and  chattels  should 
be  so  brought,  that  the  said  —  H.  was  at  the  time  when  the  said  goods 
and  chattels  should  be  so  brought  as  aforesaid  residing  in  the  said  house 
but  was  not  at  home,  and  thereby  and  by  means  of  the  said  several 
premises  in  this  count  mentioned  to  obtain  of  and  from  the  sidd  W.  S. 
the  said  goods  and  chattels,  the  property  of  the  said  W.  S^  withoat 
paying  for  the  same,  and  to  cheat  and  defraud  him  thereof^  to  the  great 
damage  of  the  said  W.  S.,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. 

Second  Count, — That  the  said  J.  S.,  F.  M'K.,  and  the  said  A.  C^ 
being  evil  disposed  persons,  and  wickedly  intending  to  injure  and 
aggrieve  the  said  W.  S.,  on  the  day  aforesaid,  in  the  year  aforesaid,  with 
force  and  arms  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  aforesaid,  unlawfully  and  fraudulently  did  again 
conspire,  combine,  confederate  and  agree  together,  by  falsely  and 
fraudulently  pretending  to  the  said  E.,  that  the  s^d  F.  M'K.  had  been 
authorized  and  desired  by  one  Mistress  Holmes,  whose  name  is  to  the 
jurors  not  further  or  otherwise  known,  to  order  of  and  from  the  said  £. 
divers  goods  and  chattels  of  the  goods  and  chattels  of  the  said  W.  S^ 
to  wit^  one  silk  dress  of  the  value  of  5/.,  one  silk  mantle  of  the  valae 
of  6/.,  and  one  velvet  paletot  of  the  value  of  5/.,  for  and  on  the  behalf  of 
the  said  Mistress  H.,  and  by  fraudulently  ordering  the  said  last-menti<med 
goods  and  chattels  of  and  from  the  said  E.,  for  and  in  the  name 
of  the  said  Mistress  H.,  and  directing  the  same  to  be  sent  and  delivered 
to  the  said  Mistress  II.,  at  the  said  house  of  the  said  A.  C,  and  by  falseh 
pretending  that  the  said  last-mentioned  goods  and  chattels  were  ordered 
and  intended  for  the  said  Mistress  H.,  to  obtain  of  and  from  the  said  W.  S. 
the  said  last-mentioned  goods  and  chattels  the  property  of  the  said 
W.  S.,  and  to  cheat  and  defraud  the  said  W.  S.  thereof ;  to  the  great 
damage  of  the  said  W.  S.,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. 

Third  Count.— ThfiX  the  said  J.  S.,  the  said  F.  M*K,  and  the  said 
A.  C,  being  evil  disposed  persons,  and  wickedly  intending  and  con- 
triving to  injure  and  defraud  the  said  W.  S.,  heretofore,  to  wit,  on  the 
day  and  year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  did 
again    unlawfully,    wilfully,    knowingly,    and    fraudulently    conspirp. 
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combine,  confederate,  and  agree  together  by  divers  false  pretences  and     Pt^cedents. 

subtle  means  and  devices,  to  obtain  of  and  from  the  said  W.  S.  divers        

goods  and  chattels  of  the  goods  and  chattels  of  the  said  W.  S.,  to  wit,  ,  ,?^-  ^}h 
one  silk  dress  of  the  value  of  5/.,  one  silk  mantle  of  the  value  of  5/.,  and  a^coDsSracy  to 
one  velvet  paletot  of  the  value  of  5/.,  and  to  cheat  and  defraud  him  obtain  goods  bj 
of  the  same,  to  the  great  damage  of  the  said  W.  S.,  and  against  the  ^^1^  pretences. 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Fourth  Count. — That  the  said  J.  S.,  the  said  F.  M*K.,  and  the  said  Foorth  count 
A.  C,  wickedly  contriving  and  intending  to  injure  and  defraud  the  said 
W.  S.  did,  on  the  day  aforesaid,  in  the  year  aforesaid,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  aforesaid,  again  unlawfully,  wilfully  and  fraudulently  con- 
spire, combine,  confederate  and  agree  together,  fraudulently  and  deceit- 
fully to  order  of  and  from  the  said  E.  divers  goods  and  chattels,  of  the 
goods  and  chattels  of  the  said  W.  S.,  of  great  value,  to  wit,  of  the  value 
of  15/.,  for  and  in  the  name  of  the  said  Mrs.  —  H.,  whose  name  is  to  the 
said  jurors  not  further  or  otherwise  known,  and  to  direct  that  the  said 
last-mentioned  goods  and  chattels  should  be  sent  to  the  said  Mrs.  —  H.,  at 
the  said  house  of  the  said  A.  C.,  situate  and  being  No.  22,  Upper 
Gloucester-place,  Dorset-square,  and  fraudulently  and  wilfully  to  induce 
and  procure  the  persons  who  might  bring  the  said  last-mentioned  goods 
and  chattels  to  the  said  house,  to  leave  the  said  last-mentioned  goods 
and  chattels  at  the  said  house  for  the  said  Mrs.  —  H.,  without  receiving 
payment  for  the  same,  and  to  obtain  and  retain  possession  of  the  said 
last-mentioned  goods  and  chattels  without  paying  for  the  same,  and  to 
transfer  the  said  last-mentioned  goods  and  chattels,  when  so  left  at  the 
said  house  of  the  said  A.  C,  for  the  said  Mrs.  —  H.,  into  the  custody  and 
possession  of  the  said  J.  S.,  in  order  and  to  the  intent  that  the  said  J.  S. 
should  retain  the  custody  and  possession  of  the  same,  without  any  pay- 
ment having  been  made  for  the  said  last-mentioned  goods  and  chattels, 
with  intent  to  defraud  the  said  W.  S.  of  the  said  last-mentioned  goods 
and  chattels,  to  the  great  damage  of  the  said  W.  S.,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 

Fifth  Count. — That  the  said  J.  S.,  the  said  M^K.,  and  the  said  A.  C,  Fifth  count. 
being  evil-disposed  persons,  and  wickedly  intending  and  contriving  to 
injure  and  defraud  the  said  E.,  the  wife  of  the  said  W.  S.,  heretofore,  to 
wit,  on  the  day  and  year  aforesaid,  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
conrt,  did  again  unlawfully,  knowingly,  and  fraudulently  conspire,  com- 
bine, confederate,  and  agree  together,  by  divers  false  pretences  and 
subtle  means  and  devices,  to  obtain  of  and  from  the  said  E.  divers 
goods  and  chattels,  of  the  goods  and  chattels  of  the  said  E.,  to  wit,  one 
silk  dress  of  the  value  of  5/.,  one  silk  mantle  of  the  value  of  5/.,  and  one 
velvet  paletot  of  the  value  of  51.,  and  to  cheat  and  defraud  her  of  the 
same,  to  the  great  damage  of  the  said  E.,  and  against  the  peace  of  our 
Ladj  the  Queen,  her  crown  and  dignity. 
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Na   XIII. 

Indictment  for  a  Conspiracy  to  defraud  a  Railwttjf  Company  hy  traveljiag 
a  Ticket  on  some  portion  of  &e  line — obtaining  a  Ticket  at  an  imiermeduie 
Station,  and  then  delivering  it  up  at  the  Terminus  as  tf  no  greater  dutmn 
had  been  travelled  over  by  the  Passenger  than  from  such  intermediate  SteHimto 
the  Terminus, 

THAT  heretofore  and  before  and  at  the  time  of  the  committing  of  the 
offence  hereinafter  next  mentioned,  the  London  and  North  Western 
Ridlway  Company  used,  worked  and  employed  a  certain  railway  odled 
the  London  and  North  Western  Railway,  for  the  purpoae  of  convejij^ 
passengers  and  goods  thereon  for  hire,  part  of  which  said  railway  nms 
from  a  certain  railway  station  at  Birmingham,  in  the  county  of  Warwid, 
to  a  certain  other  railway  station  called  the  Willesden  station^  to  wit,  at 
Willesden,  in  the  county  of  Middlesex,  thence  to  a  certain  other  railwij 
station,  called  the  Camden  station,  to  wit,  at  the  parish  of  St.  PaDcnfl» 
in  the  said  county  of  Middlesex,  and  thence  to  a  certain  other  railwij 
station  called  the  Euston  station,  to  wit,  at  the  parish  last  aforesaid,  in 
the  county  last  aforesaid.     That  at  the  time  of  the  committing  d  the 
oiTence  hereinafter  next  mentioned,  the  said  company  were  lawfiiQj 
entitled  to  have,  demand  and  receive  of  and  from  eyery  person  coQTejed 
by  the  said  company  as  a  third-class  passenger  over  that  part  of  the  nid 
railway  which  runs  from  the  said  station  at  Birmingham  to  the  fud 
Willesden  station,  the  sum  of  Ss,  10^.,  and  of  and  from  every  penon 
conveyed  as  a  third-class  passenger  over  that  part  of  the  said  raOwij 
which  runs  from  the  said  Willesden  station  to  the  said  £u8ton  statioi, 
and  no  further  or  greater  distance,  the  sum  of  sixpence.     That  before 
and  at  the  time  of  the  committing  of  the  offence  hereinafter  next  men- 
tioned, the  said  company,  upon  payment  of  the  proper  charges  in  that 
behalf,  had  been  and  were  in  the  habit  of  granting  to  persons  reqairing 
to  be  conveyed  by  the  said  company,  as  passengers  upon  the  said  railwij, 
certain  tickets  denoting  the  railway  stations  from  and  to  which  such  per 
sons  respectively  might  require  to  be  conveyed,  which  said  tickets,  when 
delivered  up  to  the  said  company  at  the  said  stations,  denoted  thereopoi 
as  the  station  to  which  such  persons  required  to  be  conveyed,  or  at  anj 
other  station  between  such  last  mentioned  stations  and  the  station  fnm 
which  such  persons  respectively  required  to  be  conveyed,  were  TOiidia> 
in  favour  of  such  persons  delivering  the  same,  and  denoted  and  wen 
accepted  and  received  by  the  said  company,  in  the  absence  of  notice  to 
the  said  company,  as  vouchers  denoting  that  such  persons  had  paidasd 
discharged  all  the  proper  charges  due  to  the  said  company  in  respect  of 
their  conveyance  as  passengers  upon  the  said  railway.     That  heretofoit 
and  before,  and  at  the  time  of  the  committing  of  the  offence  hereintf^ 
next  mentioned,  to  wit,  on  the  fourth  day  of  January,  in  the  year  of  our 
Lord,  1851,  one  William  Williams,  at  his  own  request  and  instance,  bad 
been  conveyed  by  the  said  company  as  a  third-class  passenger  over  that 
part  of  the  said  railway  which  runs  from  the  said  station  at  Birming- 
ham to  the  said  Willesden  station,  whereupon  the  said  William  WiUiantf 
then  and  there  became  and  was  justly  and  truly  indebted  to  the  said  com- 
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pany  in  the  said  sum  of  Ss.  10^.,  and  which  said  sum  of  Ss,  10^.,  the     Pitcedmu, 

said  company  were  then  and  there  lawfully  entitled  to  have,  demand  and        

receive  of  and  from  the  said  William  Williams  for  and  in  respect  of  such  .  ^^'  ^^'J; 

1  .  i»  •  J  Indictment  far 

his  conveyance  as  aforesaid.  conspiracy  to 

That  the  said  William  Williams,  late  of  the  parish  of  Willesden,  in  the  defraud  railway 
county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  Central  Crimi-  company, 
nal  Court,  labourer,  and  William  Brown,  late  of  the  same  place,  labourer, 
and  divers  other  evil-disposed  persons,  whose  names  to  the  jurors  afore- 
said are  as  yet  unknown,  wickedly  devising  and  intending  to  cheat, 
deceive,  injure  and  defraud  the  said  company  in  the  premises,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  and  whilst  the  said  William 
Williams  was  so  justly  and  truly  indebted  to  the  said  company  as 
aforesaid,  and  whilst  the  said  company  were  so  entitled  to  have,  demand 
and  receive  of  and  from  the  said  William  Williams  the  said  sum  of 
8«.  10^.,  as  aforesaid,  in  the  parish  of  Willesden  aforesaid,  in  the 
county  of  Middlesex,  aforesaid,  and  within  the  jurisdiction  of  the 
said  Central  Criminal  Court,  unlawfully  and  wickedly  did  conspire,  com- 
bine, confederate  and  agree  together  to  purchase  and  procure  of  the  said 
company,  at  the  said  Willesden  station,  for  the  sum  of  sixpence,  one  of 
the  said  tickets,  so  granted  by  them  as  aforesaid,  denoting  that  the  p)erson 
to  whom  such  ticket  had  been  granted  had  required  to  be  conveyed  from 
the  said  Willesden  station  to  the  said  Euston  station,  and  no  further  or 
greater  distance,  upon  the  said  railway,  and  that  all  the  proper  moneys 
due  to  the  said  company  in  respect  of  such  last  mentioned  conveyance 
had  been  paid  and  discharged,  and  afterwards  that  the  said  William 
Williams  and  William  Brown  should  travel  together  on  the  said  railway 
from  the  said  Willesden  station  to  the  Camden  station,  and  thence  to 
the  said  Euston  station,  the  said  Camden  station  being  a  railway  station 
between  the  said  Willesden  station  and  the  said  Euston  station,  and  should 
at  the  said  Camden  station  fraudulently  and  deceitfully  produce  such  ticket 
to  the  said  company  and  their  servants  as  a  ticket  granted  to  the  said 
William  Williams  at  the  commencement  of  his  journey  upon  the  said 
railway,  and  as  a  voucher  that  the  said  William  Williams  had  paid  and 
discharged  all  the  proper  charges  due  to  the  said  company  in  respect  of 
the  conveyance  of  him  the  said  William  WiUiams  upon  the  said  railway, 
and  as  wdl  by  means  of  the  said  ticket  as  by  divers  false  pretences,  un- 
lawfully, deceitfully,  and  fraudulently  to  cause  it  falsely  to  appear  to  the 
said  company  that  the  said  William  Williams  had  not  been  conveyed  as  a 
passenger  any  greater  or  other  distance  upon  the  said  railway  than  from 
the  Willesden  station  aforesaid  to  the  said  Camden  station  ;  and  that 
the  said  William  Williams  had  paid  to  the  said  company  all  the  proper 
charges  for  his  conveyance  as  a  passenger  upon  the  said  railway,  and 
fraudulently  and  deceitfully  to  induce  and  persuade  the  said  company  and 
their  said  servants  to  accept  and  receive  the  said  ticket  in  satisfaction 
and  discharge  of  all  and  every  the  charges  to  which  the  said  William 
Williams  was  then  and  there  liable  in  respect  of  such  his  conveyance  as 
aforesaid,  and  as  a  voucher  to  the  effect  that  such  charges  had  been  fully 
paid  and  satisfied  to  the  said  company  by  the  said  William  Williams,  and 
in  manner  aforesaid  to  deceive, injure  and  prejudice  the  said  company, and 
to  defraud  the  said  company  of  the  said  sum  of  8^.  10^.,  in  which  the 
said  William  Williams  was  so  indebted  as  aforesaid,  and  mutually  to  aid 
and  assist  one  another  in  perfecting  and  putting  in  execution  the  said 
unlawful  and  wicked  conspiracy,  combination,  confederation  and  agree- 
ment. 
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companj. 


Precedents.  That  the  Said  William  Williams  and  William  Brown  in  fraaduknt 
— 7-  collusion  with  the  said  other  evil-disposed  persons,  in  prosecution  tnd 
In(U  tinwit  f  pursuance  of  the  said  wicked  and  unlawful  combination,  conspiracy,  con- 
conspiracy  to  fedcracy  and  agreement  did,  on  the  fourth  day  of  January,  in  the  year  of 
defraud  railwaj  our  Lord  1851,  and  whilst  the  said  William  Williams  was  indebted  » 
aforesaid,  purchase  and  procure  of  the  said  company,  at  the  said  Willes* 
den  station,  for  the  sum  of  sixpence,  a  certain  ticket,  denoting  that  the 
person  to  whom  such  ticket  had  been  granted  had  required  to  be  con- 
veyed from  the  said  Willesden  station  to  the  said  Euston  station,  and  no 
further  or  greater  distance,  on  the  said  railway,  and  had  paid  all  the 
proper  charges  for  such  conveyances,  and  afterwards  did  travel  again  m 
the  said  railway  to  the  said  Camden  station,  being  a  railway  station 
between  the  said  Willesden  station  and  the  said  Euston  station,  and  there 
at  the  said  Camden  station  did  produce  and  deliver  the  said  ticket  to  one 
William  Ludlow  Penson,  then  and  there  being  a  servant  of  the  said 
company,  as  a  ticket  granted  to  the  said  William  Williams  at  the  com- 
mencement of  his  journey  tfs  a  passenger  on  the  said  railway,  and  un- 
lawfully, fraudulently,  deceitfully  and  injuriously  offer  the  said  ticket  to 
the  said  William  Ludlow  Penson  as  a  voucher  to  the  effect  that  all  the 
chai*ges  lawfully  to  be  made  by  the  said  company  upon  him  the  said 
William  Williams,  in  respect  of  his  conveyxmce  upon  the  said  railway 
had  been  paid  and  discharged  by  the  said  William  Williams,  and  did 
thereby  endeavour  to  cheat  and  defraud  the  said  company  of  the  said 
sum  of  Ss.  10^.,  so  due  to  them  from  the  said  William  Williams  for 
such  conveyance  of  the  said  William  Williams  to  the  said  Willesden 
station,  as  aforesaid,  to  the  great  injury  and  deception  of  the  said  com- 
pany, in  contempt,  &c.,  to  the  evil,  &c.,  and  against  the  peace,  Stc. 

Fiflh  Count. — That  heretofore  and  before  and  at  the  time  of  the 
committing  of  the  offence  hereinafter  next  mentioned,  the  said  William 
Williams  was  justly  and  truly  indebted  to  the  said  London  and  North 
Western  Railway  Company  in  the  sum  of  Ss.  10^.,  for  the  conveyance 
of  the  said  William  Williams  as  a  passenger  on  a  certain  part  of  the  said 
London  and  North  Western  Railway  Company,  that  is  to  say,  from 
Birmingham  in  the  county  of  Warwick  to  Willesden  in  the  said  county 
of  Middlesex. 

That  the  said  William  Williams  and  William  Brown,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  being  possessed  of  a  certain  ticket 
of  no  value  to  tlie  said  company,  granted  by  the  said  company,  and 
denoting  that  the  person  having  possession  thereof  was  entitled  to  he 
conveyed  by  the  said  company  on  a  certain  other  part  of  the  said 
railway,  that  is  to  say,  from  Willesden  aforesaid  to  the  said  railway 
station  called  the  Camden  station,  and  thence  to  the  said  station  called 
the  Euston  station,  free  of  all  charge  for  and  in  respect  of  such  con- 
veyance ;  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  whilst 
the  said  William  Williams  was  so  justly  and  truly  indebted  as  last 
aforesaid,  at  the  parish  of  St.  Pancras  aforesaid,  in  the  county  of 
Middlesex  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  unlawfully  and  wickedly  did  conspire,  combine,  con- 
federate, and  agree  together,  and  with  divers  other  evil-disposed  persons, 
whose  names  to  the  jurors  aforesaid  are  as  yet  unknown,  unlawfully, 
knowingly,  fraudulently,  and  deceitfully  falsely  to  pretend  and  to  cause 
it  falsely  to  appear  to  the  said  company  and  their  servants,  that  the  said 
William  Williams  had  been  conveyed  by  the  said  company  no  further  or 
other  distance  on  the  said  railway  than  from  Willesden  aforesaid  to  the 


Fifth  coont 
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said   station  called  the   Camden  station,   and  that  the  said  William    Precedentt, 

Williams  was  not  indebted  to  the  said  railway  company,  or  liable  to  pay         

them  any  sum  of  money  for  his  conveyance  upon  the  said  railway,  and  j^f"  ^Yfa 
by  the  false  pretences  and  appearances,  in  this  count  aforesaid,  to  induce  conspiring  to 
and  persuade  the  said  company  and  their  said  servants  to  accept  and  defnad  nilwoy 
receive  the  said  ticket  in  this  count  mentioned,  as  a  voucher  to  the  company. 
effect  that  all  claims,  charges  and  demands  of  the  said  company  on  the 
said  William  Williams,  in  respect  of  such  conveyance  as  a  passenger  on 
the  said  railway,  had  been  fully  paid  and  discharged,  and  for  and  in  full 
satisfaction  of  all  claims,  charges  and  demands  whatsoever  of  the  said 
company  upon  the  said  William  Williams,  for  his  conveyance  as  a  pas- 
senger on  the  said  railway,  and  thereby  unlawfully,  wrongfully,  unjustly 
and  fraudulently  to  enable  the  said  William  Williams  to  avoid,  escape, 
evade  and  elude,  and  with  intent  and  in  order  that  the  said  William 
Williams  should  thereby  unlawfully,  wrongfully,  injuriously  and  fraudu- 
lently avoid,  escape,  evade  and  elude  the  payment  of  the  said  sum 
of  Ss.  10^.,  so  due  to  the  said  company  as  in  this  count  aforesaid,  and 
to  hurt,  injure,  deceive,  prejudice  and  defraud  the  said  company  in 
manner  in  this  count  mentioned,  to  the  great  injuiy,  &c.,  against  the 
peace,  &c. 

Ninth  Count, — That  heretofore,  and  before  and  at  the  time  of  the 
committing  of  the  offence  hereinafter  next  mentioned,  he  the  said 
William  Williams,  was  indebted  to  the  said  London  and  North  Western 
Railway  Company  in  a  certain  sum  of  money,  to  wit,  the  sum  of  8«.  10^., 
and  that  he  the  said  William  Williams,  and  William  Brown,  being  evil- 
disposed  persons,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  parish  of  Willesden  aforesaid,  in  the  county  of  Middlesex  aforesaid, 
and  within  the  jurisdiction  of  the  said  Centnd  Criminal  Court,  unlaw- 
fully and  wickedly  did  conspire,  combine,  confederate  and  agree  together, 
and  with  divers  other  evil-disposed  persons,  whose  names  to  the  jurors 
aforesaid  are  as  yet  unknown,  by  divers  false  pretences,  and  by  divers 
crafty,  indirect,  false,  fraudulent  and  deceitful  acts,  ways,  means, 
devices,  stratagems  and  contrivances,  to  enable  the  said  William  Williams 
to  avoid,  escape,  evade,  elude  and  withhold  the  payment  of  the  said  sum 
of  Ss.  10^.  to  the  said  company,  and  to  cheat,  defraud,  and  altogether 
deprive  the  said  company  of  the  said  debt  in  this  count  mentioned,  and 
of  all  profit,  benefit  and  advantage  to  the  said  company,  arising  and  to 
arise  from  the  same,  to  the  great  injury  and  deception  of  the  said  com- 
pany, in  contempt  of  our  said  Lady  the  Queen  and  her  laws,  to  the  evil 
and  pernicious  example,  &c.,  and  against  the  jfeace,  &c. 


No.  XIV. 


Indiciment  agairut  tuHf  Defendants /or  obtcdning  Money  under  false  pretences^  the 

false  pretences  being  that  one  of  the  Defendants  having  advanced  Money  to  the 

other  on  a  deposit  of  certain  Title  Deeds,  had  himself  deposited  the  Deeds  with  a 

friend,  and  that  he  required  a  sum  of  Money  to  redeem  them  ;  with  counts  for 

conspiracy, 

CENTRAL  Criminal  Court,  \  The  jurors  for  our  Lady  the  Queen, 
to  wit.  /      upon  their  oath  present,  that  here- 
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/Veeadenif.    tofore  and  before,  and  at  the  time  of  the  committing  of  tbe  offeooi 

^ hereinafter  mentioned,  one  C.  B.»  acting  in  fraudulent  collusion  with  om 

1  ^^  ^^^for  ^'  '^*'  ^^  retained  and  employed  one  W.  L,  then  and  still  practisii^  as 
obtaini"ginoiiey  ^^  attorney  at  law  and  solicitor  in  chancery,  as  the  attorney  and  solicitor 
under  falsa  of  the  said  C.  R.,  to  make  application  to  the  said  J.  A.  for  a  certain  debt 
pretences.  of  68/.  then  alleged  by  the  said  C.  R.  to  be  due  to  him  from  the  said  J.  A. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  preseDt 
that  the  said  J.  A.,  afterwards  and  before  the  committing  of  the  offeoee 
hereinafter  mentioned,  acting  in  fraudulent  collusion  with  the  said  C.  K, 
offered  to  and  arranged  with  the  said  W.  L,  as  such  attorney  and  solicitor 
of  the  said  C.  B.,  as  aforesaid,  to  discharge  such  alleged  d^t  of  68iL,  and 
also  the  further  sum  of  6/.  5s^  for  a  certain  other  aUeged  debt  upon  the 
deeds  hereinafter  mentioned  being  delivered  to  him  the  said  J.  A^  whieh 
said  deeds  the  said  C.  B.,  acting  in  fraudulent  collusion  with  the  said 
J.  A.,  afterwards  and  before  the  committing  of  the  offence  hereinafter 
mentioned,  proposed  to  place  in  the  hands  of  the  said  W.  L,  as  the 
attorney  and  solicitor  of  the  said  C.  R.,  for  the  purpose  of  being  ao 
delivered  to  the  said  J.  A.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  C.  R.,  late  of  the  parish  of 
Saint  Greorge,  Bloomsbury,  in  the  county  of  Middlesex,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  labourer,  and  the  said 
J.  A.,  late  of  the  same  place,  labourer,  being  evil-disposed  persons, 
and  devising  and  contriving,  and  wickedly  combining  and  intending  to 
deceive  the  said  W.  I.  in  the  premises,  and  to  obtain  from  the  said  W.  L 
the  said  sum  of  68/.,  and  to  cheat  and  defraud  him  of  the  same  ;  after- 
wards, to  wit,  on  the  20th  day  of  November,  a.d.  1850,  at  the  pamh 
of  Saint  George,  Bloomsbury  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully, 
knowingly,  and  designedly  did  falsely  pretend  to  the  said  W.  I.  that  he  the 
said  J.  A.  was  then  really  and  truly  indebted  to  the  said  C.  B.  in  the 
said  sum  of  68/.,  for  money  lent  by  the  said  C.  B.  to  the  said  J.  A.;  that 
he  the  said  J.  A.  had  then  deposited  with  the  said  C.  B.  certain  deeds 
relating  to  the  property  of  the  wife  of  the  said  J.  A.,  for  the  porpoae 
of  securing  payment  of  the  said  sum  of  68/.  to  the  said  C.  B^  but  that 
the  said  C.  B.  afterwards  had  deposited  such  deeds  with  a  friend  of  the 
said  C.  B.,  who  had  then  advanced  money  upon  the  security  of  the  same 
deeds  to  the  said  C.  B.,  and  then  held  the  said  deeds  as  such  security  as 
last  aforesaid ;  that  he  the  said  C.  B.,  then  wanted  the  said  sum  of  68L 
from  the  said  W.  L  for  the  purpose  of  recovering  possession  of  the  said 
deeds,  and  to  enable  him  the  said  C.  B.  to  place  the  same  in  the  hands  of 
the  said  W.  I.,  in  order  that  the  same  might  be  redelivered  to  the  said 
J.  A.  upon  the  payment  by  him  to  the  said  W.  L  of  the  said  sum  of  GSL 
pursuant  to  such  offer  and  arrangement  in  that  behalf  as  aforesaid  ;  bj 
means  of  which  said  several  false  pretences,  they  the  said  C.  B.  and  J.  A. 
then  and  there,  to  wit,  on  the  day  and  year  aforesaid,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully,  knowinglj 
and  designedly  did  fraudulently  obtain  of  and  from  the  said  W.  L,  one 
order  for  the  payment  of  money,  to  wit,  for  the  pajrment,  and  of  & 
value  of  68/.,  then  and  there  being  the  property  of  the  said  W.  L,  and 
one  piece  of  paper  of  the  value  of  Id.  of  the  goods  and  chatteb  of  the 
said  W.  I.,  with  intent  to  cheat  and  defraud  him  of  the  same  property, 
good  and  chattels,  and  whereas  in  truth  and  in  fact,  the  said  J.  A.  was 
not  then  really  and  truly  indebted  to  the  said  C.  B.  in  the  said  som  of 
68/.  as  the  said  C.  R.  and  J.  A.  so  falsely  pretended  as  aforesaid. 
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for  monej  lent  or  any  cause  whatsoever.     And  whereas  in  truth  and  in     PrtotdeiUa. 

fact  the  said  J.  A.  had  not  then  deposited  with  the  said  C.  R.  certain        

deeds  relating  to  the  property  of  the  wife  of  the  said  J,  A.  for  the  pur-  t^^^^' 

pose  of  securing  payment  of  the  said  sum  of  68^  to  the  said  C.  R.,  as  the  obtainingmoiieT 

said  C.  R.  and  J.  A.  so  falsely  pretended  as  aforesaid,  or  of  any  sum  of  under  false 

money  whatever.     And  whereas  in  truth  and  in  fact  the  said  C.  R.  had  pretences. 

not  then  deposited  any  such  deeds  as  the  said  C.  R.  and  J.  A.  so  falsely 

pretended  as  aforesaid  with  any  friend  of  the  said  C.  R.  who  had  then 

advanced  money  upon  the  security  of  such  deeds  to  the  said  C.  R.,  or  with 

any  person  whatsoever  ;  nor  did  any  such  friend  of  the  said  C.  R.,  as  the 

said  C.  R.  and  J.  A.  so  falsely  pretended  as  aforesaid,  then  hold  such  deed  as 

a  security  for  any  money  advanced  to  the  said  C.  R.,  as  the  said  C.  R. 

and  J.  A.  so  falsely  pretended  as  aforesaid.     And  whereas  in  truth  and 

in  fact  the  said  C.  R.  did  not  then  want  the  said  sum  of  6SL  from  the 

said  W.  L,  for  the  purpose  of  recovering  possession  of  any  such  deeds 

as  the  said  C.  R.  and  J.  A.  so  falsely  pretended  as  aforesaid,  or  to  enable 

him  the  said  C.  R.  to  place  such  deeds  in  the  hands  of  the  said  W.  L,  in 

order  that  the  same  might  be  re-delivered  to  the  said  J.  A.,  upon  the 

payment  by  him  to  the  said  W.  I.  of  the  said  sum  of  68/.,  pursuant  to 

such  offer  and  arrangement  in  that  behalf  as  aforesaid.     And  whereas 

in  truth  and  in  fact  the  said  alleged  debt,  and  the  said  supposed  deeds, 

had  no  existence  whatsoever,  but  were  pretended  to  have  existence  by 

the  said  C.  R.  and  J.  A.  as  aforesaid,  for  the  purpose  of  deceiving, 

cheating  and  defrauding  the  said  W.  I.  in  manner  aforesaid,  and  for  no 

other  purpose  whatever,  to  the  great  injury  and  deception  of  the  said 

W.  L,  to  the  evil  and  pernicious  example  of  all  other  persons  in  the  like 

case  offending,  against  the  form  of  the  statute  in  such  case  made  and 

provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 

and  dignity. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  C.  R.  and  J.  A.,  being  evil-disposed 
persons,  and  devising  and  contriving,  and  wickedly  combining  and 
intending  to  deceive  the  said  W.  I.,  and  to  obtain  from  the  said  W.  I. 
the  said  sum  of  68/.,  and  to  cheat  and  defraud  him  of  the  same,  after- 
wards, to  wit,  on  the  20th  day  of  November,  A.  i>.  1850,  at  the  parish  of 
St.  George,  Bloomsbury  aforesaid,  in  the  county  of  Middlesex  aforesaid, 
and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  unlaw- 
fully, knowingly  and  designedly,  did  falsely  pretend  to  the  said  W.  L, 
that  the  said  J.  A.  had  before  then  deposited  with  the  said  C.  R.,  certain 
deeds  relating  to  the  property  of  the  wife  of  the  said  J.  A.,  as  a  security 
for  the  payment  to  the  said  C.  R.  of  the  sum  of  68/. ;  that  he  the  said 
C.  R.  had  afterwards  deposited  such  deeds  with  a  friend  of  the  said 
C.  R.,  who  had  then  advanced  money  to  the  said  C.  R.,  upon  the  security 
of  the  said  deeds,  and  then  held  such  deeds  as  such  security  as  last 
aforesaid.  And  that  the  said  C.  R.  then  required  the  sum  of  68/1  for  the 
purpose  of  recovering  possession  of  the  said  deeds,  by  means  of  which 
said  several  false  pretences  in  this  count  mentioned,  they  the  said  C.  R. 
and  J.  A.  did  then  and  there  unlawfully,  knowingly  and  designedly, 
fraudulently  obtain  of  and  from  the  said  W.  I.  one  order  for  the  payment 
of  money,  to  wit,  for  the  payment  of  the  sum  of  68/.,  then  and  there 
being  of  the  value  of  68/.,  and  the  property  of  the  said  W.  I. ;  and  one 
piece  of  paper  of  the  value  of  lef.,  of  the  goods  and  chattels  of  the  said 
W.  I.,  with  intent  to  cheat  and  defraud  the  said  W.  I.  of  the  said  goods 
and  chattels  and  property ;  whereas  in  truth  and  in  fact  the  said  J.  A. 


Xliv  APPENDIX. 

Preoedeats.    had  not  deposited  with  the  said  C.  R.  such  deeds  relating  to  the  property 

of  the  wife  of  the  said  J.  A.,  as  the  said  C.  R.  and  J.  A.  so  falselj  pie- 

I  diet  ^'t^f  ^^^^^  ^  ^^  ^^^^  count  mentioned.  And  whereas  in  tmth  and  is 
obtainin/mooej  ^^^  ^^^  ^^  ^'  ^'  ^^  ^^^  deposited  such  deeds  with  anj  friend  of  him 
ander  faSse  the  said  C.  B.,  as  the  said  C.  R.  and  J.  A.  so  falsely  pretended,  as  ii 
preumcea.  this  count  mentioned.     And  whereas  in  truth  and  in  fact  no  friend  d 

the  said  C.  R.,  nor  anj  person  whatsoever,  had  then  advanced  monej  to 
the  said  C.  R  upon  the  security  of  the  said  deeds.  And  whereas  is 
truth  and  in  fact  no  friend  of  the  said  C.  R,  nor  any  person  whatsoerer, 
then  held  such  deeds  as  any  security  whatsoever.  And  whereas  ia 
truth  and  in  fact  the  said  C.  R  did  not  then  require  the  said  sum  of 
6HLj  or  any  sum  of  money  whatsoever,  for  the  purpose  of  recovering 
possession  of  such  deeds  as  the  said  C.  R.  and  J.  A.  so  falsely  pretended, 
as  in  this  count  mentioned.  And  whereas  in  truth  and  in  fact  such 
deeds  had  no  existence  whatsoever,  but  were  so  pretended  by  the  said 
C.  R.  and  J.  A.  to  have  existence  as  aforesaid,  for  the  purpose  of  cheating 
and  defrauding  the  said  W.  I.  as  aforesaid,  and  for  no  other  purpose 
whatsoever,  to  the  great  injury  and  deception  of  the  said  W.  I.,  to  the 
evil  and  pernicious  example  of  all  other  persons  in  the  like  case 
offending,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 

Third  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  J.  A.  and  C.  R,  being  such  evil- disposed 
persons  as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdic- 
tion of  the  said  Central  Criminal  Court,  unlawfully  and  wickedly  did 
conspire,  combine,  confederate  and  agree  together,  and  with  divers  other 
evil-disposed  persons,  whose  names  to  the  jurors  aforesaid  are  as  jei 
unknown,  falsely  and  fraudulently  to  pretend  and  cause  to  appear  to  the 
said  W.  L,  that  the  said  J.  A.  was  then  indebted  to  the  said  C.  R  in 
the  sum  of  68/. ;  that  the  said  J.  A.  had  deposited  with  the  said  C.  B. 
certain  deeds  relating  to  the  property  of  the  wife  of  the  said  J.  A.,  as  i 
security  for  the  payment  to  the  said  C.  R.  of  the  said  sum  of  68/. ;  that 
the  said  C.  R  had  afterwards  deposited  such  deeds  with  a  friend  of  tlie 
said  C.  R.,  who  had  advanced  money  upon  the  security  of  the  same,  and 
by  whom  such  deeds  were  then  held ;  that  the  said  J.  A.  was  de^rons 
of  discharging  the  said  debt  due  from  him  to  the  said  C.  R.,  upon  tk 
re-delivery  to  him  the  said  J.  A.,  of  the  said  deeds,  but  that  the  said 
C.  R.  was  then  unable  to  procure  the  re- delivery  to  him  of  the  said 
deeds,  for  want  of  money  to  pay  such  money  so  advanced  to  him  upon 
the  security  of  the  same,  and  to  induce  and  persuade  the  said  W.  L,  bj 
means  of  the  several  false  representations  aforesaid,  and  upon  the  ^d 
and  confidence  that  such  deeds  really  existed,  and  upon  the  promise  and 
assurance  of  the  said  C.  R.  that  he  would  deposit  the  said  deeds  with  the 
said  W.  J.,  for  the  purpose  of  delivering  the  same  to  the  said  J.  A.,  and 
receiving  from  the  said  J.  A.  such  debt  of  68/.,  so  to  be  pretended  to  be 
due  from  the  said  J.  A.  to  the  said  C.  R.,  to  obtain  from  the  said  W.  L 
divers  of  the  moneys  of  the  said  W.  I.,  amounting  to  the  sum  of  68/.,  for 
the  pretended  purpose  of  obtaining  such  deeds  from  such  friend  of  the 
said  C.  R.,  and  to  cheat  and  defraud  the  said  W.  I.  of  the  same,  and 
t  mutually  to  aid  and  assist  one  another  in  carrying  out  and  putting  into 
execution  the  said  unlawful  and  wicked  combination,  conspiracy,  con* 
federation  and  agreement ;  whereas  in  truth  and  in  fact  no  such  deeds  as 
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in  thifl  count  mentioned,  theu  or  ever  had  anj  existence  whatsoever,  to    Precedents, 

the  great  injury  and  deception  of  the  said  W.  J.,  to  the  evil  and  per-        

nicioas  example  of  all  other  persons  in  the  like  case  offending,  and  in^ctmrat  f 
against  the  peace  of  our  said  Ladj  the  Queen,  her  crown  and  dignity,      obtaining 

Fourth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  money  under 
do  further  present  that  the  said  J.  A.  and  C.  B.,  bein^  such  evil-disposed  ^"^  pretencei. 
persons  as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  tiie  said  Central  Criminal  Court,  unlawfully  and  wickedly  did  con- 
spire, combine,  confederate  and  agree  together,  and  with  divers  other 
evil-disposed  persons,  whose  names  to  the  jurors  aforesaid  are  as  yet 
unknown,  by  divers  false  pretences,  and  by  divers  false,  artful,  indirect, 
deceitful  and  fraudulent  means,  devices,  arts,  stratagems,  and  contrivances 
to  obtain  and  acquire  into  their  hands  and  possession,  of  and  from  the 
said  W.  J.  divers  of  his  moneys,  amounting  to  a  large  sum,  to  wit,  the 
sum  of  68/.,  and  to  cheat  and  defraud  him  of  the  same,  to  the  great 
injury  and  deception  of  the  said  W.  J.,  to  the  evil  and  pernicious 
example  of  all  other  persons  in  the  like  case  offending,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 


No.  XV. 

Indictment  for  obtamng  Money ^  by  falsely  pretending  that  the  Defendant  was  the 
authorized  Agent  of  the  Executive  CommUtee  of  the  Exhibition  of  the  Worhs  of 
Industry  of  aU  Nations,  and  that  he  had  power  to  allot  Space  to  private  Indi' 
mduals  for  the  exhibition  of  their  Merchandize, 

CENTRAL  Criminal  Court, )      The  jurors  for  our  Lady  the  Queen, 
to  wit.  J  upon   their  oath  -present,   that  here- 

tofore, and  before  the  committing  of  the  offence  hereinafter  next  men- 
tioned, to  wit,  on  the  twenty-fifth  day  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty,  an  application  was  made  by 
Harriet  Richardson,  then  being  the  wife  of  Thomas  Richardson,  to  one 
Adam  Young  the  younger,  for  a  certain  space,  to  wit,  a  space  of  four 
feet  square,  in  a  certain  building  then  in  the  course  of  erection  in  Hyde- 
park,  in  the  county  of  Middlesex,  for  the  purpose  of  an  Ebthibition 
intended  to  take  place  in  the  year  of  our  Lcnti  one  thousand  eight 
hundred  and  fifty-one,  and  called  and  known  as  the  Great  Exhibition 
of  the  Works  of  Industry  of  all  Nations,  for  the  purpose  of  enabling  her, 
the  said  Harriet  Richardson,  to  exhibit  certain  articles,  to  wit,  stays,  at 
the  said  exhibition.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  Adam  Young  the  younger,  late  of  the 
parish  of  Saint  Dunstan  in  the  East,  in  the  city  of  London,  labourer, 
afterwards,  to  wit,  on  the  day  aforesaid,  in  the  year  aforesaid,  at  the 
parish  aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction  of  the 
VOL.  IT.  h 
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Precedents.    Central  Criminal   Court,  unlawfully,   knowingly  and  designedly,  did 
r ,       falsely  pretend  to  the  said  Harriet  Richardson,  that  he  the  said  Adam 
Indicmient  for    Young  the  younger,  then  was  an  authorized  agent  for  the  purpose  of 
obuining  granting  space  for  the  exhibition  of  articles  at  the  said  Exhibition.    And 

mone J  under      that  he,  the  said  Adam  Young  the  younger,  then  was  the  only  person 
&l8e  pretences,  ^j^^  jjj^^  ^jj^  power  to  grant  space  to  the  said  Harriet  Richaitison,  fa 
the  exhibition  of  articles  at  the  said  Exhibition.     And  that  be,  the  said 
Adam  Young  the  younger,  then  had  power  to  grant  to  the  said  Harritt 
Richardson  the  said  space  so  applied  for  by  the  said  Harriet  Richardson 
as  aforesaid,  by  means  of  which  said  false  pretences  the  said  Adam 
Young  the  younger  did  then  and  there  unlawfully  obtain  from  the  said 
Harriet  Richardson  three  pieces  of  the  current  silver  coin  of  this  realm, 
called  half-crowns,  two  pieces  of  the  current  silver  coin  of  the  realm 
caUed  shillings,  and  one  piece  of  the  current  silver  coin  of  this  realm 
caUed  a  sixpence,  of  the  moneys  of  the  said  Thomas  Richardson,  with 
intent  then  and  there  to  cheat  and  defraud  the  said  Thomas  Richardsoa 
of  the  same ;  whereas,  in  truth  and  in  fact,  the  said  Adam  Young  the 
younger  was  not  then  an  authorized  agent  for  the  purpose  of  granting^ 
and  had  not  any  authority  whatever  to  grant  space  for  the  exhibidoo  of 
articles  at  the  said  Exhibition,  or  any  space  whatever  in  the  said  building, 
as  he,  the  said  Adam  Young  the  younger  then  and  there  well  knew. 
And  whereas,  in  truth  and  in  fact,  the  said  Adam  Young  the  youx^er 
was  not  then  the  only  person  who  had  power  to  grant  space  for  the 
exhibition  of  articles  at  the  said  Exhibition,  as  he,  the  said  Adam  Young 
'  the  younger  then  and  there  well  knew.    And  whereas,  in  truth  and  in 
fact,  the  said  Adam  Young  the  younger  had  not  then   any  power, 
authority  or  right  whatever  to  grant  space  for  the  exhibition  of  articles 
at  the  said  Exhibition  to  the  said  Harriet  Richardson,  or  to  any  other 
person  whatever,  or  any  space  whatever  in  the  said  building  to  the  said 
Harriet  Richardson,  or  any  other  person,  as  he  the  said  Adam  Yoong 
the  younger  then  and  there  well  knew,  to  the  great  damage  of  the  said 
Thomas  Richardson,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 
Stoond  Count        Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  heretotore,  and  before  the  committing  of  the 
offence  hereinafter  next  mentioned,  to  wit,  on  the  day  aforesaid,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty,  an  applicatioa 
was  made  by  the  said  Harriet,  the  wife  of  the  said  Thomas  Richardson, 
to  the  said  Adam  Young  the  younger,  for  a  certain  space,  to  wit,  a  spaee 
of  four  feet  square,  at  the  Great  Exhibition,  meaning  thereby  a  sp&at 
of  four  feet  square  in  a  certain  building,  intended  to  be  used  as  the 
building  in  wliich  a  certain  exhibition,  called  and  known  as  the  Great 
Exhibition  of  the  Works  of  Industry  of  all  Nations,  should  take  place,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-one,  for  the 
exhibition  of  certain  articles,  to  wit,  stays,  at  the  said  Exhibition.    And 
the  jurors  aforesaid  do  further  present,  that  the  said  Adam  Young  the 
younger  afterwards,  to  wit,  on  the  day  aforesaid,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty,  at  the  parish  aforesaid,  in  the 
city  aforesaid,   and  within   the  jurisdiction  of  the   Central  Criminal 
Court,  unlawfully,  knowingly  and  designedly,  did  again  Oedsely  pretend 
to  the  said  Harriet  Richardson,  that  he,  the  said  Adam  Yoong  the 
younger  then  had  power  to  grant  to  the  said  Harriet  Richardson  ^paoe 
for  the  exhibition  of  articles  at  the  said  Exhibition.     And  that  he^  the 
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said  Adam  Young  the  younger,  then  had  power  to  grant  to  the  said     Precedents. 

Harriet  Richardson,  the  said  space  so  applied  for  by  the  said  Harriet        ^ 

Richardson,  as  aforesaid,  by  means  of  which  said  last-mentioned  false  injictm^t  for 

pretences  the  said  Adam  Young  the  younger  did  then  and  there  unlaw-  obtaininfc 

fully  obtain  from  the  said  Harriet  Richardson  three  other  pieces  of  the  money  under 

current  silver  coin  of  this  realm  called  half-crowns,  two  other  pieces  ^^^  pretences. 

of  the  current  silver  coin  of  this  realm  called  shillings,  and  one  other 

piece  of  the  current  silver  coin  of  this  realm  called  a  sixpence,  of  the 

monies  of  the  said  Thomas  Richardson,  with  intent,  then  and  there,  to 

cheat  and  defraud  the  said  Thomas  Richardson  of  the  same,  whereas,  in 

truth  and  in  fact,  the  said  Adam  Young  the  younger  had  not  then  any 

power  or  right  whatsoever  to  grant  space  for  the  exhibition  of  articles  at 

the  said  Exhibition,  to  the  said  Harriet  Richardson,  or  to  any  other 

person  whatever,  or  any  space  whatever  in  the  said  building,  to  the  said 

Harriet  Richardson  or  any  other  person,  as  he  the  said  Adam  Young 

the  younger  then  and  there  as  lii^t  aforesaid  well  knew,  to  the  great 

damage  of  the  said  Thomas  Richardson,  against  the  form  of  the  statute 

in  such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady 

the  Queen,  her  crown  and  dignity. 

Third  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Third  count, 
further  present,  that  before  the  committing  of  the  offence  hereinafter 
next  mentioned,  to  wit,  on  the  day  aforesaid,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty,  an  application  was  made  by  the 
said  Thomas  Richardson  to  the  said  Adam  Young  the  younger  for  a 
certain  space,  to  wit,  space  of  four  feet  square  in  the  building  intended 
for  the  proposed  Great  Exhibition  of  one  thousand  eight  hundred  and 
fifty-one,   meaning  thereby  the   Great  Exhibition  of   the   Works  of 
Industry  of  all  Nations,  intended  to  be  holden  in  the  year  one  thousand 
eight  hundred  and  fifty-one.     And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  heretofore,  and  before  the  making  of 
the  said  last-mentioned  application,  an  Executive  Committee  for  carrying 
out  the  said  Exhibition,  had  been  and  was  duly  appointed  for  the  pur- 
pose of  carrying  out  the  said  Exhibition,  and  that,  amongst  other  things, 
the  power  of  allotting  space  in  the  said  last-mentioned  building  to  per- 
sons desirous  of  becoming  exhibitors  in  the  said  Exhibition,  had  been, 
and  was,  vested  and  intrusted  to  the  said  committee.    And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
Adam  Young  the  younger,  afterwards,  to  wit,  on  the  day  aforesaid,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty,  at  the  parish 
aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction  aforesaid, 
unlawfully,  knowingly  and  fraudulently,  did  again  falsely  pretend  to  the 
said  Thomas  Richardson,  that  he  the  said  Adam  Young  the  younger  was 
the  only  authorized  agent  of  the  commissioners  (meaning  thereby  that 
he  was  the  only  authorized  agent  of  the  said  Executive  Committee)  for 
granting  space  (meaning    thereby   space    in   the  said  last-mentioned 
building),  and  that  he  the  said  Adam  Young  the  younger  then  had 
power  to  allot  to  the  said  Thomas  Richardson  the  space  in  the  said 
building,  so  applied  for  by  the  said  Thomas  Richardson  as  last-aforesaid, 
by  means  of  which  said  last-mentioned  false  pretences,  he,  the  said  Adam 
Young  the  younger,  did  then  and  there  as  last  aforesaid,  unlawfully 
attempt  and  endeavour  unlawfully  to  obtain  from   the  said  Thomas 
Richardson  a  large  sum  of  money,  to  wit,  the  sum  of  ten  shillings,  of 
the  moneys  of  the  said  Thomas  Richardson,  with  intent  then  and  there 
to  cheat  and  defraud  him  thereof;  whereas,  in  truth  and  in  fact,  the 

h2 
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Preeedenu.    said  Adam  YouDg  the  younger  was  not,  at  tbe  time  he  so  fklselj  pre- 
~-~         tended  as  last  aforesaid,  an  authorized  agent  of  the  said  ExecutiTc 
Indictment  for    Committee,  for  granting  space  in  the  last-mentioned  building,  as  he,  tbe 
obtaining  Said  Adam  Young  the  younger  then  and  there,  as  last  aforesaid,  wdi 

inon«7  nnder  knew'.  Ajid  whereas,  in  truth  and  in  fact,  the  said  Adam  Tonng  the 
false  pretences,  younger  had  not,  at  Uie  time  he  ficdsely  pretended  as  last  aforesaid,  any 
power,  authority  or  right  whatsoever,  to  allot  any  space  whatever  in  the 
said  last-mentioned  building  to  the  said  Thomas  Richardson,  or  to  anj 
other  person,  as  he  the  said  Adam  Young  the  younger,  at  tbe  time  he 
so  falsely  pretended  as  last  aforesaid,  well  knew,  to  the  great  damage 
of  the  said  Thomas  Richardson,  and  against  the  peace  of  our  said  La^ 
the  Queen,  her  crown  and  dignity. 
Fonrth  count  Fourth  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
further  present,  that  before  the  conmiitting  of  the  offence  next  herein- 
after mentioned,  to  wit,  on  the  day  aforesaid,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty,  an  application  was  made  by  the  sud 
Thomas  Richardson  to  the  said  Adam  Young  for  a  certain  space,  to  wit, 
the  space  of  four  feet  square,  in  the  building  intended  for  the  proposed 
Great  Exhibition,  to  be  holden  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-one,  to  wit,  the  proposed  Great  Exhibition  of 
Works  of  Lidustry  of  all  Nations.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  Adam  Yoong  the 
younger,  afterwards,  to  wit,  on  the  day  aforesaid,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty,  at  the  parish  aforesaid,  in 
the  city  and  within  the  jurisdiction  aforesaid,  unlawfnlly,  knowingly  and 
fraudulently,  did  again  falsely  pretend  to  the  said  Thomas  Richardson, 
that  he  the  said  Adam  Young  the  younger,  then,  as  last  aforesaid,  had 
power  to  allot  to  the  said  Thomas  Richardson  the  space  in  the  said  last- 
mentioned  building,  so  applied  for  by  the  said  lliomas  Richardson  ai 
last  aforesaid,  by  means  of  which  said  last-mentioned  false  pretence  the 
said  Adam  Young  the  younger  did  then  and  there,  as  k^  afores&d, 
unlawfully  attempt  and  endeavour  unlawfully  to  obtain  fittHn  the  stid 
Thomas  Richardson  a  large  sum  of  money,  to  wit,  the  sum  of  ten  shillingi^ 
of  the  moneys  of  the  said  Thomas  Richardson,  with  intent  to  cheat  nd 
defraud  the  said  Thomas  Richardson  thereof ;  whereas,  in  trath  and  in 
fact,  the  said  Adam  Young  the  younger  had  not,  at  the  time  he  so  fabdij 
pretended  as  last  aforesaid,  any  power,  authority,  or  right  whatever,  to 
allot  any  space  whatever  in  ^e  last-mentioned  building,  to  the  sud 
Thomas  Richardson  or  to  any  other  person,  as  he  the  said  Adam  Young 
the  younger,  at  the  time  he  so  falsely  pretended  as  last  aforesaid,  wdl 
knew,  to  the  great  damage  of  the  said  Thomas  Richardson,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
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STATUTES  AND  PARTS  OF  STATUTES 

RELATING  TO  THE  CRIMINAL  LAW. 


ACTS  OF  PARLIAMENT  ABBREVIATION  ACT. 

13  Vict.  Cap.  21. 

An  Act  for  shortening  the  Language  used  in  Acts  of  Parliament — 

[10th  June,  1850.] 

BE  it  declared  and  enacted  by  the  Queen's  most  excellent  Majesty,  by  Acts  of 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  Parliament  maj 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  autho-  !*  ^tered,  &c 
rity  of  the  same,  that  every  act  to  be  passed  after  the  commencement  of  Jl^on"*™* 
this  act  may  be  altered,  amended,  or  repealed  in  the  same  session  of 
Parliament,  any  law  or  usage  to  the  contrary  notwithstanding. 

IL  Be  it  enacted,  that  all  acts  shall  be  divided  into  sections,  if  there  ^^^^  ^ 
be  more  enactments  than  one,  which  sections  shall  be  deemed  to  be  ^^*^!?*^-  ^J^ 
substantive  enactments,  without  any  introductory  words.  sections  without 

m.  Be  it  enacted,  that  in  any  act,  when  any  former  act  is  referred  introductory 
to,  it  shall  be  sufficient,  if  such  act  was  made  before  the  seventh  year  of  words. 
Henry  the  Seventh,  to  cite  the  year  of  the  King's  reign  in  which  it  was 
made,  and  where  there  are  more  statutes  than  one  in  the  same  year  the 
statute,  and  where  there  are  more  chapters  than  one  the  chapter ;  and  j^  j^JI^L  ^ 
if  such  act  referred  to  was  made  after  the  fourth  year  of  Henry  the  u  shall  be 
Seventh,  to  cite  the  year  of  the  reign,  and  where  there  are  more  statutes  sufficient  t9 
or  sessions  than  one  in  the  same  year  the  statute  or  the  session  (as  the  ^^^^  ^.^^ 
case  may  require),  and  where  there  are  more  chapters  or  sections  than  ^^^^^^ 
one,  the  chapter,  or  section  or  chapter  and  section  (as  the  case  may  re-  section/ftc 
quire),  without  reciting  the  title  of  such  act,  or  the  provision  of  such 
section,  so  referred  to;  and  the  reference  in  all  cases  shall  be  made 
according  to  the  copies  of  statutes  printed  by  the  Queen's  printer,  or  to 
the  copies  thereof  contained  in  the  reports  of  the  Commissioners  of 
Public  Records :  provided  that  where  it  is  only  intended  to  amend  or 
repeal  any  portion  only  of  such  section,  it  shall  be  necessary  still  either 
to  recite  such  portion,  or  to  set  forth  the  matter  or  thing  intended  to  be 
amended  or  repealed. 

IV.  Be  it  enacted,  that  in  all  acts,  words  importing  the  masculine  gender  Interpretation 
shall  be  deemed  and  taken  to  include  females,  and  the  singular  to  include  ^  ^^^^  words 
the  plural,  and  the  plural  the  singular,  unless  the  contrary  as  to  gender       ^^^^  *^**' 
or  number  is  expressly  provided;  and  the  word  "month"  to  mean 
calendar  month,  unless  words  be  added  showing  lunar  month  to  be 
intended;  and  "county"  shall  be  held  to  mean  also  county  of  a  town  or 
of  a  city,  unless  such  extended  meaning  is  expressly  excluded  by  words ; 
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13  Vict  c  21.  and  the  word  'Mand''  shall  include  messuages,  tenements,  and  heredi- 

taments,  houses  and  buildings,  of  any  tenure,  unless  where  there  are 

ParUan^     words  to  exclude  houses  and  buildings,  or  to  restrict  the  meaning  to 

Abbreviatitm    tenements  of  some  particular  tenure ;  and  the  words  "  oath,"  "  swear," 

Act,         and   "affidavit"   shall    include  affirmation,   declaration,  affirming,  and 

declaring,  in  the  case  of  persons  bj  law  allowed  to  declare  or  affirm 

instead  of  swearing. 

^P**^^*<^**         V.  Be  it  enacted,  that  where  any  act  repealing  in  whole  or  in  part 

in  virtne'orthe  ^°y  former  act  is  itself  repealed,  such  last  repeal  shall  not  revive  the 

repeal  of  the     &ct  or  provisions  before  repealed,  unless  words  be  added  reviving  such 

repealing  act     act  or  provisions. 

Repealed  pro-  VL  Be  it  enacted,  that  wherever  any  act  shall  be  made  repealing  in 
visions  of  any  whole  or  in  part  any  former  act,  and  substituting  some  provision  or  pro- 
act  to  rwMin  in  ^^igions  instead  of  the  provision  or  provisions  repealed,  such  provision 
force  nntil  the  .  .  i   j     i    n  •      •      /•  ^-i    ^i  i_  ^^  *  j 

snbstitntcd        ^^  provisions  so  repealed  shall  remain   m  force  until  the  substituted 

provisions  come  provision  or  provisions  shall  come  into  operation  by  force  of  the  last 
into  force.  made  act. 

Acts  to  be  Vn.  Be  it  enacted,  that  every  act  made  after  the  commencement  (^ 

deemed  public  this  act  shall  be  deemed  and  taken  to  be  a  public  act,  and  shall  be 
^^'  judicially  taken  notice  of  as  such,  unless  the  contrary  be  expressly  pro- 

vided  and  declared  by  such  act. 
Commencement      yju^  g^  j^  declared  and  enacted,  that  this  act  shaU  commence  and 

take  effect  from  and  immediately  after  the  commencement  of  the  next 

session  of  Parliament 


QUALIFICATION  OF  OFFICERS  ACT. 

13  &  14  Vict.  Cap.  25. 

An  Act  to  enable  QueerCs  Counsel  and  others^  tiot  being  of  the  Degrtt 
of  the  Coif  to  act  as  Judges  of  Assize, — [25th  June,  1850.] 

BE  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
^      ,  of  the  same,  that  any  person,  being  one  of  Her  Majesty's  counsel  learned 

wid*b«rrStera*  ^°  *^®  ^*^»  ^^  being  a  barrister-at-law,  having  a  patent  of  precedence, 
having  patents  may  be  named  in  any  commission  for  the  despatch  of  civil  or  crimiiial 
of  precedence,  business  at  any  county  or  place  or  upon  any  circuit  in  England  and 
th^de^Vrf**^  Wales,  or  either  of  them,  although  such  person  be  not  of  the  decree  of 
thecotf'may  *^®  ^^^^»  ^^^  *°J  ®"^^  person  shall  and  may,  under  any  commission  in 
act  as  judges  of  which  he  shall  be  so  named,  be  and  act  as  a  judge  or  commissioner  of 
assize.  assize,  as  fully  to  all  intents  and  purposes  as  if,  at  the  time  of  the  issuing 

of  such  commission,  and  since  he  had  been  of  the  degree  of  the  coif;  anj 
law,  custom,  or  usage  to  the  contrary  notwithstanding. 
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PIRATES  (HEAD  MONEY)  REPEAL  ACT. 

13  &  14  Vict.  Cap.  26. 

4.n  Act  to  repeal  an  Act  of  the  Sixth  Year  of  King  George  the  Fourth, 
for  encouraging  the  Capture  or  Destruction  of  Piratical  Ships  and 
Vessels;  and  to  make  other  Provisions  in  lieu  thereof — [2dth  June, 
1850.] 

AND    be   it  enacted,    that   every   person  who  shall  wilfully  and  f f*^"*.? ^°«f 
corruptly  give  false  evidence  in  any  examination  or  deposition  had,  deemed  guilty 
yr  affidavit  taken,  in  any  proceeding  under  this  act,  shall  be  deemed  guilty  of  peijury. 
of  perjury,  and  being  thereof  convicted,  shall  be  subject  and  liable  to  all 
the   punishments,  pains,  and  penalties  to  which  persons  convicted  of 
pvilful  and  corrupt  perjury  are  liable;  and  every  such  person  may  be 
tried  for  any  such  perjury  either  in  the  place  where  the  offence  was 
committed  or  in  any  colony  or  settlement  of  Her  Majesty  near  thereto,  in 
nrhich  there  is  a  court  of  competent  jurisdiction  to  try  any  such  offence, 
)r  in  Iler  Majesty's  Court  of  Queen's  Bench  in  England ;  and  that  in 
;ase  of  any  prosecution  for  such  offence  in  Her  Majesty's  said  Court  of 
[Queen's  Bench,  the  venue  may  be  laid  in  the  county  of  Middlesex. 


LARCENY  SUMMARY  JURISDICTION  ACT. 

13  &  14  Vict.  Cap.  37. 

An  Act  for  the  further  Extension  of  Summary  Jurisdiction  in  Cases  of 

Zarcewy.— [29th  July,  1850.] 

WHEREAS  by  an  act  passed  in  the  eleventh  year  of  the  reign  of  lo  &  n  Vict 
Her  Majesty,  intituled  An  Act  for  the  more  speedy  Trial  and  c  82. 
Punishment  of  Juvenile  Offenders,  it  is  enacted,  that  every  person  who 
should  subsequently  to  the  passing  of  that  act  be  charged  with  having 
committed  or  having  attempted  to  commit,  or  with  having  been  an  aider, 
abettor,  counsellor,  or  procurer  in  the  commission  of  any  offence  which 
then  was,  or  thereafter  should  or  might  be  by  law  deemed  or  declared  to 
be  simple  larceny,  or  punishable  as  simple  larceny,  and  whose  age  at 
the  period  of  the  commission  or  attempted  commission  of  such  offence 
should  not,  in  the  opinion  of  the  justices  before  whom  he  or  she  should 
be  brought  or  appear  as  thereinafter  mentioned,  exceed  the  age  of  four- 
teen years,  should,  upon  conviction  thereof,  upon  his  own  confession,  or 
upon  proof  before  any  two  or  more  justices  of  the  peace  for  any  county, 
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13  &  14  Vict  riding,  division,  boroagh,  liberty,  or  place,  in  petty  sessions  assembled 
c  37.        at  the  usual  place  and  in  open  court,  be  punished  as  therein  mentioned : 
j~  and  whereas  by  an  act  passed  passed  in  the  twelfth  year  of  the  reign  of 

sJrmm-y      Her  Majesty,  intituled  An  Act  for  the  more  speedy  Trial  and  Punishment 
Jurisdiction    of  JuvenUe  Offenders  in  Ireland,  it  is  enacted  that  every  person  who 
^<^<*         should  subsequently  to  the  passing  of  that  act  be  charged  with  having 
11  &  12  Vict    ^™^^^  o^  having  attempted  to  commit,  or  with  having  been  an  aider, 
c  59.  abettor,  counsellor,  or  procurer  in  the  commission  of  any  offence  in 

Ireland,  which  then  was  or  thereafter  should  or  might  be  by  law  deemed 
or  declared  to  be  simple  larceny  or  punishable  as  simple  larceny,  and 
whose  age  at  the  period  of  the  commission  or  attempted  commission  of 
such  offence  should  not,  in  the  opinion  of  the  justices  before  whom  he  or 
she  should  be  brought  or  appear  as  thereinafter  mentioned,  exceed  the 
age  of  fourteen  years,  should,  apon  conviction  thereof  upon  his  own  ccn- 
fession,  or  upon  proof  before  any  two  or  more  justices  of  the  peace  for 
any  county,  riding,  division,  borough,  liberty,  or  place,  in  petty  BeaBHDS 
assembled  at  the  usual  place  and  in  open  courts  be  punished  as  themn 
mentioned :  and  whereas  the  expense  and  delay  sustained  in  the  prose- 
cution of  persons  guilty  of  petty  thefts  tend  to  the  increase  of  sach 
offences ;  and  it  is  expedient  that  the  provisions  of  the  said  acts  shoold 
be  extended  as  hereinafter  provided:  be  it  enacted  therefore  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  conseiit  of 
the  Lords  spiritual  and  temporal,  and  Conmions,  in  this  present  Pariia- 
Recited  acts      ment  assembled,  and  by  the  authority  of  the  same,  that  the  said  recited 
ouM  in  whidi   ^^  ^^^  ^®  jurisdiction  thereby  given,  and  all  the  provisions  therein 
the  age  of  the    contained,  shaU  extend  and  be  applicable  to  aU  cases  in  which  any  person 
penoQ  charged   shall  subsequently  to  the  passing  of  this  act  be  charged  with  any  such 
does  not  exceed  offence  as  in  the  said  acts  mentioned,  and  the  age  of  the  person  so  charged 
sixteen  yean.     ^^  ^j^^  period  of  the  commission  or  attempted  commission  of  the  offence 
shall  not,  in  the  opinion  of  the  justices  before  whom  he  or  she  shall  be 
brought  or  appear  as  therein  mentioned,  exceed  the  age  of  sixteen  years : 
and  that  the  provisions  of  the  said  recited  acts  for  summons,  warrant  to 
summon  and  apprehend,  and  all  other  the  provisions  applicable  to  the 
cases  where  any  person  whose  age  is  alleged  not  to  exceed  fourteen 
years  shall  be  charged  with  any  such  offence  as  in  the  said  acts  men- 
tioned,  shall  extend  and  be  applicable  to  all  cases  in  which  any  pers<Mi 
foiirteen"yeare*  ^^^^^  ^ge  shall  not  exceed  sixteen  years,  shall  be  charged  with  anj 
of  age  not  to     such  offence  as  aforesaid :  provided  always,  that  nothing  herein  contained 
be  liable  to        shall  authorize  or  empower  any  justice  or  justices  to  order  the  punish- 
panibhment  of    ment  of  whipping  to  be  inflicted  upon  any  offender  whose  age  shaU 
whipping.  exceed  the  age  of  fourteen  years. 

Justice  to  ask        IL  And  be  it  enacted,  that  one  of  the  justices  before  whom  any  person 

whether aoeosed  shaSl  be  charged  and  proceeded  against  under  this  actor  the  bereinb^ofe 

charM  to*be      mentioned  acts,  before  such  person  shall  be  asked  whether  he  or  she  has 

tde^yajnry.  &"7  cause  to  show  why  he  or  she  should  not  be  convicted,  shall  say  to 

the  person  so  charged  these  words,  or  words  to  the  like  effect:  *'  We 

shall  have  to  hear  what  you  wish  to  say  in  answer  to  the  charge  against 

you ;  but  if  you  wish  the  charge  to  be  tried  by  a  jury,  you  must  object 

now  to  our  deciding  upon  it  at  once ;"  and  if  such  person,  or  a  parent  of 

such  person,  shall  then  object,  the  justices  shall  proceed  with  the  charge 

Act  not  to        ^^^  ^^®  ^^^^  ^^^  ^^  °^^  ^^^^^  passed. 

extend  to  TTT.  And  be  it  enacted,  that  nothing  in  this  act  c(Hitained  shall  extend 

Scothmd.  to  Scotland. 
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COURT  OF  CHANCERY  (COUNTY  PALATINE  OF 

LANCASTER)  ACT. 

13  &  14  Vict.  Cap.  43- 

4n  Act  to  amend  the  Practice  and  Proceedings  of  the  Court  of  Chancery 
of  the  County  Palatine  of  Lancaster, — [29th  Julj,  1850.] 

AND  be  it  enacted,  that  it  shall  be  lawful  for  the  Chancellor  of  the  Po'w  to 
Dachy  and  County  Palatine  of  Lancaster  for  the  time  being  to  ^^^J^""  ^ 
ippoint  a  fit  and  proper  person  resident  within  the  County  Palatine  of^^^f^^J 
Luicaster,  to  be  and  to  be  called  '*  The  Messenger  of  the  Court  of  messenger  of 
[Tbancery  of  the  County  Palatine  of  Lancaster/'  to  attend  upon  the  said  th^  coait. 
Doxmty  Palatine  Courts  and  to  execute  the  process  thereof;  and  from 
ime  to  time,  upon  the  death,  resignation,  or  removal  of  any  such  person 
x>  appoint  a  successor  to  the  said  office ;  and  that  the  person  so  appointed 
IS  aforesaid  shall  hold  his  office  during  the  pleasure  of  the  said  Chan- 
^or,  and  may  be  removed  in  a  summary  manner,  and  may  and  shall 
receive  such  fees  for  executing  the  process  of  the  said  court  as  the  said 
Chancellor  and  the  yice-Chancellor  of  the  said  County  Palatine  shall 
^m  time  to  time,  by  any  general  order  to  be  made  in  pursuance  of  the 
provisions  hereinafter  contained,  authorize  and  direct. 


BOROUGH  GAOLS  ACT. 

13  &  14  Vict.  Cap.  91. 

An  Act  to  authorize  Justices  of  any  Borough  having  a  separate  Gaol 
to  commit  Assize  Prisoners  to  such  Gaol^  and  to  extend  the  Jurisdictioft 
of  Borough  Justices  to  all  Offences  and  Matters  arising  within  the 
Borough  for  which  they  act — [14th  August,  1850.] 

WHEREAS  great  inconvenience  and  expense  have  been  found  to 
result  to  cities  and  boroughs  having  or  providing  and  maintaining 
at  their  own  cost  gaols  or  houses  of  correction,  from  the  necessity  of 
eommitting  to  the  common  gaol  of  the  county  in  which  such  city  or 
borough  may  be  situated  for  trial  at  the  assizes  holden  for  such  county 
persons  charged  with  offences  committed  within  the  limits  of  such  city 
or  borough,  and  it  is  expedient  that  the  law  should  be  altered  and 
amended :  and  whereas  it  is  also  expedient  that  justices  of  the  peace 
acting  for  any  city  or  borough  should  have  the  same  powers  and  autho- 
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13  &  14  Vict  rities  in  all  respects  with  regard  to  offences  committed  and  matters 
c  91.        arising  within  the  limits  of  such  dtj  or  borough  as  justices  of  the  peace 
B     ~h^ Gaols  ^^^  ^^®  county  within  which  sucji  city  or  borough  is  situated  now  have 
^jicu         with  regard  to  such  offences  or  matters  under  or  by  virtue  of  any  locti 
—        or  general  act  of  Parliament:  be  it  therefore  enacted  by  the  Queen's 
Prisoners  may    j^Qg^  excellent  Majesty,  by  and  with  the  advice  and  conaent  of  the 
boi^hTea^    Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parliameiit 
for  trial'  at  the   assembled,  and  by  the  authority  of  the  same,  that  from  and  after  the 
Assizes.  passing  of  this  act  it  shall  be  lawful  for  any  justice  of  the  peace  acting 

for  any  city  or  borough  now  having  or  provi^ng  and  maintaining  at  its 
own  cost,  or  which  shall  hereafter  have  or  provide  and  maintain  at  its 
own  cost,  a  gaol  or  house  of  correction,  to  commit  for  safe  custody  to 
such  gaol  or  house  of  correction,  for  trial  at  the  assizes  to  be  holden  for 
the  county  in  which  such  city  or  borough  may  be  situated,  any  person 
charged  before  him  with  any  offence,  except  murder,  committed  within 
the  limits  of  such  city  or  borough  triable  at  such  assizes,  and  the  com- 
mitment shall  specify  that  such  person  is  committed  under  the  anthoritj 
of  this  act,  and  whenever  any  such  person  shall  be  committed  to  anj 
such  gaol  or  house  of  correction  for  trial  at  such  assizes  the  keeper  of 
such  gaol  or  house  of  correction  shall  deliver  to  the  judges  <^  assiae  t 
calendar  of  all  prisoners  in  his  custody  for  trial  at  such  fti««i»^  in  the  same 
way  that  the  sheriff  of  the  county  would  be  by  law  required  to  do  if 
such  prisoners  had  been  committed  to  the  common  gaol  <^  the  ooontj  in 
which  such  city  or  borough  may  be  situated ;  and  the  justice  or  justices 
by  whom  any  person  charged  as  aforesaid  shall  be  committed  shill 
deliver  or  cause  to  be  delivered  to  the  proper  officer  of  the  ooort  the 
several  recognizances,  informations,  depositions,  and  statements  reUtive 
to  such  person  at  the  time  and  in  the  manner  that  would  be  required  in 
case  such  person  had  been  committed  to  such  county  gaoL 
Nothing  to  H-  Provided  always,  and  be  it  enacted,  that  nothing  hereiii  ccmtained 

authorize  shall  be  construed  to  give  any  justice  of  the  peace  acting  for  any  city  or 

jasticet  to  borough  power  to  commit  persons  charged  with  murder  to  the  gacJ  os 
SSmd^iriSh"*  *^o"9^  o^  correction  of  any  city  or  borough  for  trial  at  the  assizes  to  be 
murder  to  any  holden  for  the  county  in  which  such  city  or  borough  may  be  situated, 
other  than  the  but  such  justices  shall  and  they  are  hereby  authorized  and  required  to 
county  gaoL  commit  all  such  persons  to  the  common  gaol  of  such  county  for  trial  in 
such  and  the  same  manner  as  if  this  act  had  not  passed :  provided  aba 
As  to  expenses  that  the  expenses  properly  incurred  by  such  county  in  the  maintenance, 
maktim^  of  ®^®  Custody,  and  care  of  such  last-mentioned  prisoners  so  committed 
last-mentiooed  whilst  in  custody  in  such  county  gaol  shall  be  borne  and  paid  by  sach 
priaonen.         city  or  borough  in  the  manner  hereinafter  provided  with  respect  to 

prisoners  removed  to  the  county  gaol  for  trial  at  the  assizes. 
^^^^^  m.  And  be  it  enacted,  that  all  persons  who  may  under  the  anthoritj 

borough  gaols    ^^  *^®  *^*  ^  committed  to  the  gaol  or  house  of  correction  of  any  city  or 
to  be  remored    borough  for  trial  at  the  assizes  to  be  holden  for  the  coun^  in  widch  sock 
to  county  gaol    city  or  borough  may  be  situated  shall  in  due  time  be  removed  by  the 
previous  to  trial,  gaoler  or  keeper  of  such  gaol  or  house  of  correction,  with  their  commit- 
ments and  detainers,  to  the  common  gaol  of  the  county,  in  order  that 
they  may  be  tried  at  the  assizes  to  be  holden  for  such  county,  and  such 
.  removal  shall  not  be  deemed  or  taken  to  be  an  escape. 

uX^^o^*  rV.  And  be  it  enacted,  that  every  prisoner  so  removed  shaU  for  ind 
to  be  deemed  to  ^^^^g  the  time  of  such  removal,  and  also  for  and  during  such  time  as 
be  in  proper  he  shall  be  detained  in  the  county  gaol,  be  to  all  intents  and  purposes 
l^il  custody,    deemed  and  considered  to  be  in  the  proper  legal  custody,  notwithstanding 
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he  may  in  effecting  such  removal  have  heen  taken  out  of  the  jurisdiction  13  Ss  u  Vict 
of  the  city  or  borough  to  the  gaol  or  house  of  correction  of  which  he  may        c.  91. 
have  been  originally  committed  into  any  other  jurisdiction,  or  out  of  the  nv>,^,iIISi(i,^ 
county  in  which  such  gaol  or  house  of  correction  may  be  situated  into  or  ^^acl 

through  any  other  county  or  division  of  a  county ;  and  no  action  or  other        

proceeding  shall  or  may  be  maintained  by  such  prisoner  or  by  any  other 
person  against  the  gaoler  or  keeper  of  the  gaol  or  house  of  correction  of 
any  city  or  borough,  or  against  the  gaoler  or  keeper  of  the  common  gaol 
of  the  county,  by  reason  or  in  consequence  of  such  prisoner  having  been 
taken  out  of  the  jurisdiction  of  such  city  or  borough  into  any  other 
jurisdiction,  or  out  of  the  county  in  which  such  city  or  borough  may  be 
situated  into  or  through  any  other  county  or  division  of  a  county. 

y.  And  be  it  enacted,  that  the  expenses  which  shall  be  incurred  by  Ezpenaes  of 
such  county  in  the  maintenance,  safe  custody,  and  care  of  every  prisoner  prisooen 
80  removed  whilst  in  custody  in  such  county  gaol,  shall  be  calcukted  »™o^«d  to 
upon  the  same  principle  and  in  the  same  manner  as  provided  by  an  act  JJI'^^XjSted  as 
passed  in  the  sixth  year  of  the  reign  of  Her  present  Majesty,  intituled  proyided  by 
An  Act  to  amend  the  Laws  coneemmg  Prisons^  Ynt\  respect  to  borough  5  &  6  Vict 
prisoners  committed  to  a  county  prison  where  no  special  contract  is  ^  ^^* 
subsisting  between  such  borough  and  county  relative  to  such  prisoners ; 
and  such  expenses,  and  all  other  expenses  which  may  be  incurred  by 
sach  county  in  respect  of  every  such  prisoner,  shaU  be  paid  by  the 
council  of  such  city  or  borough  to  the  treasurer  of  such  gaol  or  county ; 
and  the  amount  of  all  such  expenses  shall,  in  case  of  dispute,  be  settled 
by  a  barrister-at-law  in  the  manner  provided  by  the  said  act. 

VL  And  be  it  enacted,  that  an  account  in  writing  of  the  expenses  due  Acooont  of 
and  payable,  or  claimed  to  be  due  and  payable,  in  respect  of  the  main-  expenses  to  be 
tenance,  safe  custody,  and  care  of  such  prisoners  as  aforesaid,  shall  be  "?*^fj**v*  *7^u 
made  out  from  time  to  time,  and  signed  by  the  clerk  to  the  visiting  ^luticesl^imd 
justices  of  the  county  gaol  to  which  such  prisoners  shall  have  been  com-  sent  to  town 
mitted,  and  delivered  to  the  town-clerk  of  the  city  or  borough  within  clerk  of  boroogh. 
which  the  offences  shall  have  been  committed  $  and  such  account  shall 
be  conclusive  against  such  city  or  borough,  unless  some  objection  shall 
be  made  in  writing,  and  signed  by  the  town-clerk  of  such  city  or 
borough,  and  delivered  to  the  clerk  of  the  said  visiting  justices,  within 
one  calendar  month  next  after  such  account  shall  have  been  delivered  to 
such  town-derk. 

VII.  And  be  it  enacted,  that  whenever  any  person  shall  be  convicted  In  cues  of 
at  any  assizes  of  any  offence  committed  within  the  limits  of  any  city  or  coimction  far 
borough  having  or  providing  and  maintaining  at  its  own  cost  a  gaol  or  ^^|fj-j 
house  of  correction,  for  which  offence  such  person  shall  be  liable  either  within  limits 
to  the  punishment  of  transportation  or  imprisonment,  it  shall  be  lawful  of  any  city,&c., 
for  the  court,  if  it  shall  so  think  fit,  to  commit  such  person  to  such  gaol  coortmay 
or  house  of  correction,  in  execution  of  his  judgment;  and  in  case  of  the  JJ'SJ^i^SI^Y 
commitment  of  any  person  either  sentenced  to  transportation  or  pardoned  .  """"^^  S«o  • 
for  any  capital  offence  on  condition  of  transportation,  all  the  powers,  commitment 
provisions,  and  authorities  for  the  removal  of  offenders  sentenced  to  of  penons. 
transportation  given  or  granted  by  any  former  act  or  acts  of  Parliament 
to  sheriffs  or  gaolers  shall  be  and  the  same  are  hereby  extended  and 
given  to  the  gaoler  or  keeper  of  the  gaol  or  house  of  correction  in  whose 
custody  such  offender  shall  be. 

YIIL  And  be  it  enacted,  that  all  the  provisions  hereinbefore  contained  Provisions  as  to 
with  reference  to  the  removal  of  prisoners  from  any  city  or  borough  gaol  '^"jJ^l  before 
to  the  county  gaol  for  trial  at  the  assizes  shaU  be  applicable  and  shall  be        *°  *PP^^  ^ 


Ivi 


AFFENDDT. 


IS  &  14  Viei. 
e.91. 

BoromghGaoit 
Act 

nnoval  after 
ooanctioa. 

Bonnigh 
jotUcM  to  hsve 
theiuDe 
jmriadirtiflB  at 
eoniitj  jnaticea 
midar  anj  local 
act  at  to 


cwBfiinittad 
witliiiitht 
baron^ha 


InterpretatioQ 
of  tenna. 


Extent  of  act 

Act  may  be 
ameodedy  ftc 


applied  to  the  removal  from  the  coanty  gad  to  any  city  or  borough  gaol 
of  any  prisoner  who,  having  been  convicted  at  the  assizes,  shall  be 
committed  by  the  court  to  sach  gaol  or  house  of  correction,  in  execntion 
of  his  judgment. 

IX.  And  be  it  enacted,  that  after  the  passing  of  this  act  the  justices 
of  every  city  or  borough  shall  have  the  same  jurisdiction  with  respect  to 
all  offences  committed  and  matters  arising  within  such  dty  or  borough 
as  the  justices  of  the  county  in  which  such  dty  or  borough  is  situate 
now  have  under  or  by  virtue  of  any  local  or  general  act  of  Parliament ; 
and  such  offences  and  matters  shall  be  cc^nizable  by  onfe  or  more  of  the 
justices  of  such  dty  or  borough  in  the  same  manner  as  such  offences  and 
matters  are  now  cognizable  by  one  or  more  of  the  justices  of  such  county : 
provided  always,  that  in  every  case  in  which  imprisonment  may  be 
awarded  for  or  in  respect  of  any  such  offences  or  matters  aforesaid,  or  to 
enforce  payment  of  any  penalty,  rate,  sum  of  money,  or  costs  imposed  or 
made  payi^le  by  or  by  virtue  of  any  such  general  or  local  act  or  others 
wise,  such  imprisonment  may  be  awarded  to  take  place  in  any  gaol  or 
house  of  correction  to  which  the  justices  of  the  said  dty  or  borough  now 
have  or  hereafter  may  have  power  to  commit  offenders. 

X.  And  be  it  enacted,  that  throughout  this  act,  where  there  shall  be 
nothing  in  the  subject  or  context  repugnant  to  sudi  constructioii,  w<n:dt 
importing  the  singular  number  only  shall  include  the  plural  number,  and 
words  importing  the  plural  number  only  shall  indude  the  singuhr 
number,  and  words  importing  the  masculine  gender  only  shall  indude 
females. 

XL  And  be  it  enacted,  that  this  act  shall  extend  only  to  England 
and  Wales. 

Xn.  And  be  it  enacted,  that  this  act  may  be  amended  or  repealed  by 
any  act  to  be  passed  in  this  present  session  of  Parliament 
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ABDUCTION. 

It  b  no  answer  to  an  indictment  under  stat. 
9  Geo.  4,  c.  31,  s.  20,  for  taking  away  a  girl 
under  the  age  of  sixteen  years,  to  show  that 
the  girl  alleged  to  be  abducted  went  volun- 
tarily from  her  home  m  consequence  of  the 
persuasions  of  the  prisoner,  to  a  place  at 
some  distance,  where  she  met  the  prisoner, 
and  whence  she  went  away  with  him  without 
any  reluctance. 

Semble,  the  marginal  abstract  of  Reg.  y. 
Meadows  (1  Car.  &  K.  399)>  is  not  law. 
Reg.  y.  Kipps,  167 

ACT  OF  PARLIAMENT. 

Act  for  abbreyiating,  App.  zliz. 

ADMINISTERING  CANTHARIDES. 

Not  an  assault,  138 

ADMINISTERING  POISON. 
Intent,  84 

ADULTERER. 
I-Arcenyby,  191 

APPEAL. 
Costs  of  allowance,  452 

APPEAL,  CRIMINAL. 

Practice  as  to  admitting  prisoner  to  bail,  21 

ARSON. 

Evidence   of  Intent. 

Upon  an  indictment  for  arson,  with  intent  to 
injure  the  person  in  occupation  of  the  pre- 
mises, the  prisoner  may  be  found  guilty, 
although  his  intent  is  proyed  to  have  been 
to  obtain  a  reward  for  giving  the  earliest 
intimation  of  a  fire  at  the  engine  station. 
Upon  such  an  indictment  it  is  not  com- 
VOL.   IV. 


petent  for  the  prosecators  to  show  that  otiier 
fires,  of  which  notice  was  given  by  the  pri- 
soner, were  of  a  similar  nature  to  the  one  in 
question,  and  different  from  those  of  which 
notice  was  given  by  other  parties.  Reg,  v. 
Regan,  335 

ASSAULT. 

Consent. 

A  medical  man,  to  whom  a  girl  of  fourteen 
years  of  age  was  sent  for  professional  ad- 
vice, had  criminal  connection  with  her,  she 
making  no  resistance  from  a  bond  fide  belief 
that  the  defendant,  as  he  represented^  was 
treating  her  medically. 

Held,  that  he  was  properly  convicted  of 
an  assault. 

Semble,  he  might  have  been  convicted  of 
rape.    Reg,  v.  Case,  220 

1  Vict.  c.  85,  s.  11. 

On  an  indictment  for  murder,  evidence  was 
given  of  long-continued  violence  and  ill- 
treatment  of  the  deceased  by  the  prisoner, 
but  the  evidence  of  the  surgeon  went  to 
prove  that  the  cause  of  death  was  inflamma- 
tion of  the  lungs,  and  that  it  was  quite  un- 
connected with  the  prisoner's  conduct 

Held,  that  the  prisoner  might  be  con- 
victed of  a  common  assault.  Reg.  v.  Rook, 
400 

By  administering  cantharides,  138 
To  resist  search  warrant,  146 


BAIL. 

Admitting  person  to,  21 
Practice  as  to,  444 

BANKRUPT. 

Under  the  5  &  6  Vict.  c.  122,  s.  24  (re-enacted 
by  12  &  13  Vict.  c.  106,  s.  233),  which  makes 

k 
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the  advertisement  in  The  London  Gazette 
conclusive  evidence  of  the  bankruptcy  and 
fiat,  if  the  bankrupt  shall  not,  within  the 
periods  therein  mentioned  after  such  adver- 
tisement, have  commenced  an  action,  suit  or 
other  proceeding?,  to  dispute  or  annul  the 
fiat,  &c. ;  it  is  necessary  to  prove,  as  a  con- 
dition precedent  to  putting  the  Gazette  in 
evidence,  that  the  bankrupt  has  not  taken 
the  steps  mentioned. 

The  question  of  the  sufficiency  of  such 
preliminary  evidence  is  one  of  law  for  the 
jud^e  to  decide. 

llie  production,  by  the  Refrjstrar  of  the 
Court  of  Bankruptcy,  of  the  books  contain- 
ing the  entries  and  minutes  of  the  proceed- 
ings relative  to  the  bankruptcy  and  the  ab- 
sence therein  of  all  reference  to  any  such 
step  being  taken  by  the  bankrupt,  together 
with  the  evidence  of  the  sohcitor  to  the  fiat 
that  he  had  no  knowledge  of  any  action 
having  been  brought  to  dispute  the  fiat. 

Held,  sufficient  evidence  to  let  in  the 
Gazette, 

Od  an  indictment  against  a  bankrupt  and 
other  persons  for  an  offence  under  the  bank- 
rupt laws,  the  Gazette  is  evidence  of  the 
bankruptcy  and  fiat  only  as  against  the 
bankrupt  himself,  and  not  as  against  the 
persons  indicted  \iitb  him.  Reg.  v.  Harris, 
140 
Indictment  of  for  defrauding  creditors,  101 
Search  warrant  to  discover  goods  of,  145 

BASTARD. 
Name  of,  in  murder,  333 

BASTARDY. 
Indictment  for  disobedience  to  order  of,  431 

BOROUGH  GAOLS. 
New  statute  as  to,  A  pp.  Hii. 

BRIDGES,  STATUTE  OF. 
Liability  to  Repair. 

Tlie  Isle  of  Ely  is  a  riding  or  division  of  a 
county  within  the  Statute  of  Bridges,  and 
its  inhabitants  are  primarily  liable  to  the 
repair  of  public  bridges  within  it. 

The  corporation  of  the  Bedford  I^vel,  for 
the  purposes  of  drainage,  had,  in  1632,  cut 
a  drain  across  a  public  highway,  and  built  a 
bridge  to  carry  the  highway  over  the  drain. 
The  drain,  its  banks,  and  the  bridge  were 
vested  in  the  corporation  : 

Held,  that  as  the  act  of  cutting  a  drain 
rendered  a  bridge  necessary,  and  that  act 
was  done  primarily  for  private  })urposes, 
there  was  a  continuing  obligation  on  the 


corporation  to  muntain  that  bridge:  and 
that  its  public  utility  did  not  throw  the 
burden  of  repair  upon  the  inhabitants  gene- 
rally. Reg.  V.  Inhabitants  of  Isle  of  Ely, 
281 

BURGLARY. 

Indictment  for,  in  Union  WoRKHorsE. 

In  an  indictment  for  burglary  in  the  workhouse 
of  a  poor  law  union,  the  workhouse,  btrio^ 
under  the  provisions  of  the  stat.  5  &  6  Will. 
4,  c.  C9,  s.  7.  may  be  described  as  the  dwell- 
ing-house of  the  guardians  of  the  poor  of 
that  union. 

Semble,  that  the  workhouse  cannot  Iw 
described  as  the  dwelling-house  of  th- 
master  of  the  workhouse. 

The  mdictment  alleged  that  J.  F.,  late  of 
the  parish  of  P.,  in  the  county  of  M.,  with 
force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  the  dwelling-house  of 
the  guardians  of  the  poor  of  the  P.  union, 
there  situate,  feloniouslv  did  break  and 
enter. 

Held,  a  sufficient  description  of  the  situa- 
tion of  the  workhouse,  the  words  "there 
situate"  referring  not  to  the  union,  but  to 
the  parish  before  mentioned.  Reg.  v. 
Freicen,  266 

Evidence  of. 

On  an  indictment  for  burglary,  where  any  part 
of  the  person  of  the  prisoner  is  within  the 
dwelling-house,  no  matter  wnth  what  imme- 
diate intent,  there  is  a  sufficient  entry  to 
constitute  the  offence,  and  therefore,  where 
the  hand  was  proved  to  have  been  inside 
the  house,  it  was  held  immaterial  whether 
it  was  there  for  the  purpose  of  lifting  up  a 
window,  or  of  abstracting  pro|>erty.  But 
where  no  part  of  the  prisoner's  body  is 
inside  the  premises,  but  he  introduces  an 
instrument  within  it  for  the  mere  purpose  of 
effecting  an  entry,  and  not  with  any  other 
object, 

Semble,  the  entry  is  not  complete,     Reg. 
V.  O'Brien,  398 


CASE. 

For  criminal  appeal,  rules  for  regulating.  App- 
xi. 

CHARITABLE  GIFT^^. 

I  False  pretence,  &c.  198 

CHEQUES. 
Larceny  of,  evidence  of,  336 


CHURCH  RATE. 
Ubhistino  Warrant  of  Dibtresh. 

Stots.  53  Geo.  3,  c.  127,  a- 7;  37  Geo.  2,  c.  20.  !  A 
ss.  1,3.  '  ' 

llie  27  Geo.  2,  c.  20,  s.  1,  applies  to  all  war- 
rants of  distress  for  levjiog  money  ordered  , 
to  be  paid  by  any  act  of  Parliament  autho- 
rizing such  distress,  exceptinj^  those  issued 
B);ain3t  Quakers ;  therefore  a  warrant  of  a 
justice  wnder  the  53  Geo.  .1,  c.  127,  ».  7,  for 
levying  by  distress  and  sale  a  sum  of  money 
ordered  to  be  paid  by  two  justices  in  respect 
of  a  church  rate,  ouRht  not,  encejit  in  the 
case  of  CJuakers,  to  direct  a  sale  "  forthwith," 
but  to  impose  the  limitations  prescribed  by 
the  2/  Geo.  2,  c.  20,  s.  1,  of  a  time  certain 
not  less  than  four  tlays,  nor  more  than  eight. 
days.     Reg.  v.  WiiUams,  B7  ' 

CLERGYM.\N. 
Refusal  to  aolemnize  a  marriage,  217 


CONCEALMENT  OF  BIRTH. 


who  places  a  living:  child  in  a  place 
of  concealment,  and  on  subsequently  revisit- 
ing that  place  finds  the  child  dead,  and  leaves 
it  there,  is  Kuilty  of  concealing  the  birth  of 
a  child,  hy  a  secret  disposal  of  the  dead 
body,  within  the  meaning  of  the  stat. 
9  Geo.  4,  c.  31,  s.  14,  although  she  does 
not  actually  remove  the  body,  but  merely 
replaces  the  clothing  or  other  articles  with 
which  the  concealment  was  effected  or 
asusted.     R^.  v.  Hughes,  447 

CONFESSION. 


foasBi 


t    COINI 


Where  coining  implements  were  found  in  a 
house  occupied  by  a  man,  his  wife,  and  a 
child  ten  years  of  a^e,  the  jury  were  directed 
to  acquit  the  child  of  a  felonious  possession. 
If  coining  implements  are  found  in  a 
house  occupied  at  the  time  hy  a  man  and 
his  wife,  the  presumption  is  that  they  are  in 
the  possession  of  the  husband  alone,  unless 
there  ore  circumstances  to  show  that  the  wife 
was  acting  separately  and  without  her  hus- 
band's sanction  ;  they  cannot  both  be  con- 
victed. 

The  fact  of  a  wife  attempting  to  break  up 
coining  implements  at  the  time  of  her  hus- 
band's apprehension,  if  done  with  the  object 
of  screening  him,  is  no  evidence  of  a  guilty 
jjossession.    Rfg.  v.  Boober  ^  oihtrs,  272 
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Upon  an  indictment  which  chai^d  anuttering 
and  putting  off  of  counterfeit  coin,  the 
eiidence  was  that  the  prisoner  went  into  a 
shop  and  asked  to  purchase  some  articles, 
putting  down  a  counterfeit  shilling  in  pay- 
ment. The  shopkeeper  said  it  was  a  bad 
one  :  and  the  prisoner  then  left  the  shop, 
without  the  shilling  or  the  goods. 

Held    that    he  was  guilty  of  uttering. 
Reg.  v.  Welch,  430 

COLLECTOR  OF  POOR  RATES. 
KmbeiEilement  by,  208 


CONSPIRACY. 
To  Procure  Pbobtitution. 

An  indictment  char(;ed  that  A.  B.  and  C.  D. 
did  between  themselves  conspire,  combine, 
confederate,  and  agree  togetner,  wickedly, 
knowingly,  and  designedly,  to  procure,  by 
false  pretences,  false  representations,  and 
other  fraudulent  means,  one  J.  C,  then 
being  a  poor  child,  under  the  age  of  twenty- 
one  years,  to  wit,  Sic.  to  have  illicit  carnal 
connenLon  with  a  man,  to  wit,  a  man  whose 
name  is  to  the  jurors  unknown,  contra  /or- 
mam  slatali. 

Held  good,  as  disclosing  an  indictable 
offence  at  common  law,  and  supported  by 
the  evidence  stated  in  the  case.  Jieg.  v. 
Mean  and  annther,  433 

To  defraud  by  false  pretences,  390 

Indictment  tor,  to  obtain  money  by  false  pre- 
tences, 390 

Indictment  for,  to  obtua  money  by  hlw  pre- 
tences, App.  xiil. 

Indictment  for,  to  steal  title  deeds,  App.  xviii. 

To  obtain  goods  by  false  pretences,  form  of 
indictment  for,  App.  xixr. 

CONVICTED  FELON. 
Disability  of,  159 

CORONER'S  INQUISITION. 
Practice  as  to  cross-examination  on,  269 

COSTS. 
t)f  prosecution  for  assault,  345 

Of  Criminal  Appeal. 
I  Practice  as  to,  452 
I  k-2 
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CRIMINAL  APPEAL  COURT. 

Jurudiction  of,  389 
New  orders  of,  App.  zi. 

CRIMINAL  INFORMATION. 
Agiiost  magistrate  for  neglect  of  duty,  353 

CROSS-EXAMINATION. 
Practice  of,  262,  269,  279 

CUTTING  AND  WOUNDING. 

On  a  prosecution  for  cutting  and  wounding, 
with  intent  to  resist  lawful  apprehension,  it 
is  sufficient  to  show  that  the  apprehension 
was  in  fact  lawful.  It  is  quite  immaterial 
that  the  prisoner  had  no  reason  to  believe 
that  it  was  so.    Reg.  v.  BetUley,  406 


DEEDS. 
Stsalikg  of — Evidence. 

He  prisoner  applied  to  a  derk  of  the  prose- 
cutor to  procure  him  a  deed  which  was  in 
the  possession  of  the  latter.  The  derk  pro- 
mised that  he  would  do  so,  but  he  told  his 
roaster  of  the  request  that  had  been  made 
to  him,  and  by  his  direction,  he  gave  the 
prisoner  the  deed. 

Held,  that  if  the  clerk  gave  the  deed  into 
the  prisoner's  hands  the  indictment  could 
not  be  sustained,  but  that  if  the  derk  put 
down  the  deed  and  the  prisoner  took  it  up 
the  evidence  was  suffident  under  an  indict- 
ment on  the  above  statute  for  stealing  the 
deed.     Reg,  v.  Lawrance,,  438 

Indictment  for  stealing,  with  counts  for  a  con- 
spiracj,  App.  xviiL 

DEMURRER. 

Practice  in,  294,  359 
Final  on  fdonj,  243 

DEPOSITIONS. 

How  to  be  taken,  76 

Of  witness  absent  from  illness,    reading  of, 

166,  440,  441,  442 
On  erroneous  inquisitions,  practice  as  to,  269 
Admissibility  of  by  witness  on  a  charge  against 

himself,  402 
Refreshing  witness's  meaning  by,  451 

DISEASED  CATTLE. 
Indictment  for  selling,  form  of,  App.  ziv. 


DRIVING  CATTLE. 

Indictment — Stat.  31  Geo.  3,  c.  31 
(Ireland.) 

An  indictment  for  misdemeanor  for  dnving 
away  cattle,  under  colour  of  a  dvil  bOl 
decree,  between  sunset  and  sunrise,  against 
the  form  of  the  statute,  &c.,  should  arer 
that  the  party  did  so  fraudulently.  Reg,  v. 
FUzsimoiu,  246. 

DRUNKENNESS. 

Defence  of,  on  a  charge  of  wounding  with  in- 
tent to  murder,  55 

DUBUN. 

Jurisdiction  in. 

At  a  session  of  the  court,  held  in  August,  184S, 
a  bill  of  indictment  was  found  against  the 
prisoner,  by  the  grand  jury  of  the  county  of 
the  city  of  Dublin,  for  offences  committed 
therein ;  at  the  next  se.s»on,  in  the  October 
foUowing,  before  the  indictmeDt  was  pro- 
ceeded on,  the  Attomey-Generalt  under  the 
provisions  of  the  statute  6  Geo.  4,  c.  51,  sent 
up  a  fresh  bill  against  him,  for  the  same 
offence,  to  the  grand  jury  of  the  next  ad- 
joining county,  which  was  found  a  true  biH, 
and  obtained  an  order  that  the  first  indict- 
ment be  quashed,  and  obtained  a  writ  of 
habeas  corpus  to  transfer  the  prisoner  from 
the  custody  of  the  sheriff  of  the  city  to  that 
of  the  county  sheriff. 

Held,  that  the  words  "any  prosecutor" 
in  the  3rd  section,  being  large  enough  to 
embrace  prosecutions  tA  the  suit  of  the 
crown,  the  second  bill  of  indictment  was 
regularly  preferred  in  the  next  adjoining 
county.  But  that  the  prisoner  could  not 
then  be  compelled  to  plead  it,  the  kabett 
corpus  to  transfer  him  to  the  custody  of  the 
county  sheriff  not  having  issued,  pursout 
to  the  6th  section  of  the  act,  ten  days  before 
the  holding  of  the  sessions.  Reg.  v.  Dufy, 
117 


EMBEZZLEMENT. 

Friendly    Society. 

In  an  indictment  against  a  clerk,  stating  that 
he,  being  then  and  there  employed  as  deii 
to  A.  B.  and  others,  did  by  virtue  ot  hia 
said  employment,  then  and  there,  and  whilst 
he  was  so  employed  as  aforesaid,  receive  and 
take  into  his  possession  certain  money,  to 
wit,  29/.  lbs.  8c/.,  for  and  on  account  of  the 
said  A.  B.  and  others  his  masters,  and  the 
said  money  then  and  there  fraudulent^  did 
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embezzle,  averrinf;^  thersaid  money  to  be  the 
property  of  the  said  A.  B.  and  other  his 
xnasters,  from  the  said  A.  B.  &c.  feloniously 
did  steal,  &c.  The  2nd  count  stating  the 
person  to  be  employed  as  clerk  to  A.  B., 
C.  D.,  and  £.  F.,  and  laying  the  property 
in  them ; 

Held,  first,  that  it  was  sufficient  to  war- 
rant a  conviction  for  embezzlement,  to  prove 
that  the  prisoner  was  employed  as  secretary 
of  a  friendly  society,  ana  had  not  f  duly  ac- 
counted accordingto  the  rules  of  the  society, 
and  that  having  taken  upon  himself  to  col- 
lect moneys,  he  was  answerable  as  a  servant 
forj  embezzling  such  moneys.  Secondly, 
that  although  the  prisoner  was  himself  a 
member  of  the  society,  by  the  rules,  all  the 
property  of  the  society  being  vested  in  trus- 
tees, he  was  guilty  of  embezzling  a  portion 
of  the  funds,  and  the  property  was  rightly 
laidjin  the  indictment  as  the  property,  of 
the  employers.  Thirdly,  it  was  not  ma- 
terial whether  the  pnsoner  received  pay- 
ment for  the  discharge  of  the  duties  he 
undertook  or  not,  because,  being  the  servant 
of  the  society,  he  was  answerable  for  the  due 
discharge  of  any  office  he  undertook  to  per- 
form.     Reg,  V.  Murphy,  100 

A  member  of,  and  secretary  to,  a  benefit 
society,  deriving  a  per  centage  from  the 
funds  of  the  society,  received,  in  the  course 
of  his  duty,  certain  moneys  from  the  mem- 
bers of  the  society,  which  it  was  his  duty  to 
pay  into  an  account  in  the  savmgs  bank, 
kept  in  the  names  of  certain  other  members 
of  the  society.  Instead  of  paying  the  money 
into  the  bank,  he  appropriated  it. 

Held,  that  he  could  not  be  convicted  of 
embezzling  the  money  upon  an  indictment 
charging  him  to  be  the  sen'ant  of  "  A.  B. 
and  others,"  and  laying  the  money  to  be 
that  of  "  A.  B%  and  others,*'  A.  B.  being  an 
ordinary  member  of  the  society.  Reg.  v. 
Taffs,  169 

Friendly  Society — Indictment. 

The  secretary  of  an  unenrolled  friendly  society, 
whose  duty  it  is  to  receive  the  weekly  con- 
tributions of  the  members,  to  enter  them  in 
a  book,  and  hand  [over  the  amount  to  the 
treasurer,  who  in  his  turn  pays  it  into  a  bank 
in  the  names  of  the  trustees  of  the  society, 
may  be  properly  described  as  the  servant  of 
the  trustees  in  an  indictment  charging  him 
with  embezzling  sums  so  received,  and  he 
cannot  be  described  as  the  servant  of  the 
treasurer. 

Where,  in  an  indictment  for  embezzlement, 
there  is  a  second  count  charging  another  act 
of  embezzlement  within  six  months  from  the 


first,  under  the  act  7  &  8  Geo.  4,  c.  29,  s.  48, 
but  alleging  the  money  to  be  the  property 
of  a  different  person  from  that  mentioned  in 
the  first  count,  the  words  connecting  the 
second  count  with  the  first  may  be  rejected 
as  surplusage,  and  the  second  count  dealt 
with  as  an  independent  count.  Reg.  v. 
Woolley,  251. 

Where,  by  the  rules  of  certain  unenrolled 
friendly  societies,  the  members  of  one  lodge 
were  at  liberty  to  pay  their  contributions  to 
another  lodge,  if  more  convenient  to  them  so 
to  do: 

Held,  that  in  an  indictment  against  the 
secretanr  of  a  lodge  for  embezzling  moneys 
receivea  from  a  member  of  another  lodge, 
the  moneys  may  be  laid  as  the  property  of, 
and  the  pnsoner  may  be  alleged  to  be  derk 
and  servant  to,  the  trustees  of  his  lodge,  to 
whose  account  all  moneys  received  by  him 
ought  to  be  paid,  although  the  trustees,  in 
their  turn,  would,  in  this  instance,  have  to 
account  to  the  other  lodge  for  the  particular 
sum  received  on  its  behalf. 

The  secretary  of  an  unenrolled  friendly 
society,  who  is  paid  a  yearly  salary  out  of  its 
funds,  is  properly  described  in  the  indict- 
ment as  clerk  and  servant  to  the  trustees, 
and  it  would  be  incorrect  to  designate  him 
as  employed  in  the  capacity  of  clerk  and 
servant.  The  latter  description  only  applies, 
where  the  prisoner  is  employed  on  tempo- 
rary occasions,  and  does  not  usually  fill  the 
situation  of  clerk  or  servant.  Reg.  v.  Wool' 
ley,  255 

Collector  of  Poor  Rates. 

A  person  employed  by  the  overseers  of  a  parish 
to  collect  the  poor  rates,  received  the  amount 
of  rate  due  in  respect  of  certain  property 
from  the  landlord,  whose  name  was  not  in 
the  rate  book,  but  who  was  in  the  habit  of 
paying  the  rates,  instead  of  the  occupier, 
who  was  the  person  rated,  and  embezzled 
the  same. 

Held,  that  he  was  properly  convicted  of 
embezzlement,  upon  an  indictment  charging 
him  as  a  servant  to  A.  B.  and  C.  D.  (the 
overseers),  and  describing  the  money  col- 
lected as  the  property  of  the  sud  A.  B.  and 
C.  D.,  his  masters.     Reg,  v.  Adey,  209 

If  a  servant  receives  from  his  master  goods  for 
the  purpose  of  selling  them,  and  he  appro- 
priates them  to  his  own  use,  he  is  guilhr  of 
larceny,  not  embezzlement.  Reg,  v.  Hato- 
kins,  224 

EVIDENCE. 
Where  the  witness  had  been  cross-examined  by 


bdi  ufDi 

the  attorney  for  the  prisoner,  the  deposition 
was  allowed  to  be  rend  in  the  absence  ol'  thi'  | 
nitness  from  illness,  althou|;h  do  part  of  tlu' 
cros<<-examiDatinn  had  been  taken  down,  anil  , 
only  Buch  ^art  of  the  whole  exaiDioatiun  as  j 
tbe  magistrate's  clerk  deemed  to  be  material.  ' 
Reg.  V.  Hendy,  343 

A  witness  having  stated  that,  hj  inquiries,  bt 
traced  the  prisoners  from  place  to  place  : 

Held,  that  the  witness  might  properlj  sa)- 
that  be  made  inijuines,  and  in  coDsequcnci'  ' 
of  directions  given  to  him  in  answer  to  thost 
inquiries,  befiillowed  the  prisoners  from  placi.^ 
to  place  until  he  apprehended  them.  Reg.  v. 
Wilkim.  92  I 

Dbfosition  ot  Ab9bnt  Witness.         j 

A  witness  who  bad  been  examined  before  thp 
mafcistrate,  came  up  five  miles  from  the 
conntrj  and  gave  her  evidence  before  the  | 
grand  jury.  She  went  back  at  ni^ht,  and 
returned  in  the  morning  for  two  daja, 
during  which  she  was  waiting  for  the  trial 
tu  come  on.  At  the  trial,  on  the  third  day,  I 
it  was  proved  that  she  had  been  attacked 
that  morning  with  a  bowel  complaint,  and 
that  when  the  policeman  left  her  residence 
early  on  that  day,  she  was  unable  to  travel. 
Held,  that  her  evidence  was  not  admissi- 
ble.    Reg.  r.  Notrij,  440 

A  witness  who  had  been  examined  before  the  i 
magistrates  was  proved  at  the  trial  to  have  , 
been  delivered  of  a  child  a  week  before  that 
day,  and  that  she  was  unable  to  travel, 

Held,  that  under  the  1 1  &  12  Vict.  c.  42, 
s.  17,  her  deposition  might  be  read.  Reg.  v. 
Harney,  441 

A  witness  who  had  been  examined  before  the  i 
magistrates  was  proved  at  the  trial  to  have  I 
been  in  bed  the  night  before  with  a  cold  and 
inflammation,  and  that  on  a  person  calling  at  . 
his  bouse  that  morning,  be  had  been  told  he 
was  very  bad.  I 

Held,  that  the  deposition  could  not  be 
read.    Beg.  v.  Uliaer  and  another,  442 

Prisoner's  Statement.  j 

If,  upon  tbe  trial  of  an  indictment,  the  depo- 
sitions taken  before  tbe  committing  magis-  ' 
trates  contain  a  statement  by  the  accused,  j 
in  tbe  form  (N.),  given  in  the  schedule  to 
11  &  12  Vict.  c.  42,  that  statement  is  admis- 
sible in  evidence  on  the  part  of  the  prosecu-  | 
tion,  without  further  proof.  : 

If  the  statement  is  not  taken  in  that  form, 
it  may  atill  be  given  in  evidence  against  the 


prisoner,  upon  proof  of  the  signature  of  tbe 
magistrate,  and  that  the  statement  was  md 
over  to,  and  signed  by,  the  priaoner.  If  it 
should  appear  that  any  inducement  or  thrc« 
had  been  held  out  lo  the  jiriaoiier  birfore  bt 
was  taken  before  the  magistrate,  then,  in 
order  to  let  in  evidence  of  a  statement  madt 
before  the  magistrate,  it  would  be  necessarr 
to  prove  that  he  was  then  cautioned  by  tbe 
magistrate,  in  sich  a  manner  as  to  remove 
the  effect  of  the  previous  threat  or  indace- 
ment ;  but  the  particular  enactment  con- 
tained in  tbe  £rGt  proviso  to  sect  13,  ti 
directory  only.     Reg.  v.  Sansome,  203 

L  prisoner,  when  before  the  magistrate  on  bis 
first  examination,  was  addressed  by  him  in 
the  language  of  the  earlier  part  of  the  ISlb 
section  of  the  11  &  12  Vict.  c.  42,  but  tht 
caution  contained  in  the  proviso  was  not 
given,  and  the  prisoner  made  a  statement 
which  was  taken  down,  hut  not  signed  br 
either  him  orthe  magistrate.  On  his  second 
examination,  after  a  few  additional  questions 
had  been  put  to  some  of  the  witnesses,  and 
their  depositions  bad  been   read   over,  the 

Erisoner  was  addressed  by  the  magistrate  u 
efore,  and   be  then   declined    saying  any 

Held,  that  his^ former  statement  was  ad- 
missible. 

Semble,  per  Alderson,  B.,  that  the  proiiio 
in  the  ISth  section  of  1 1  &  12  Viet.  c.  -12, 
is  merely  meant  to  apply  where  there  hu 
been  some  promise  or  threat  held  out  to  the 
prisoner  which  would  have  rendered  hit 
statement  inadmissible  against  him ;  and 
that  tbe  effect  of  giving  htm  that  cautitn, 
is  to  render  such  statement  evidence  not- 
withstanding such  promise  or  threat.     Btf. 


Co.s'FEeeioH. 

A  vohmtaiTT  confession,  which  enters  into 
minute  (lettuls  of  a  crime,  and  stales  tbit 
the  prisoner  was  one  of  the  party  concerned 
m  its  commission,  is  evidence  to  go  to  i 
jury  when  the  corpus  delicti  is  proved  bj 
evidence  aliunde,  altnough  the  u-itness  pror- 
ing  such  corpus  delicti  swears  that  tbe  pri- 
soner was  not  of  the  party  engaged  in  tbe 
commission  of  the  crime.  R.  v.  SctcSfr, 
270 

V  statement  elicited  from  the  prisoner  by  ques- 
tions put  to  him  without  any  previous  caa- 
tion  by  a  magistrate,  before  whom  he  is 
brought  in  euatody  upon  a  crimind  chaigr. 
is  not  admissible  against  him  in  evidence  il 
his  trial,     Reg.  v.  Peltit,  1 64 
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An  inducement  or  threat  offered  by  a  master 
to  one  of  two  apprentices  jointly  accused  of 
larceny  wiU  not,  though  offered  in  the  pre- 
sence of  the  other,  preclude  the  reception  in 
evidence  of  a  confession  immediately  made 
by  the  other.  Reg.  v.  Jacobs  and  another, 
54 

Cross-Examination. 

If  upon  a  trial  a  witness  makes  a  statement 
which  does  not  appear  in  his  deposition,  he 
may  be  asked,  on  cross-examination,  with- 
out his  deposition  being  put  in,  whether  he 
ever  made  such  a  statement  before.  Reg,  v. 
Moir,  279 

Depositions. 

Where,  on  cross-examination,  a  witness  is 
asked,  with  permission  of  the  judge,  to 
look  at  his  deposition  before  the  committing 
magistrate,  and  say  whether  he  still  adheres 
to  his  present  statement,  and  it  appears  the 
witness  is  unable  to  read,  the  depositions 
cannot  be  read  to  the  witness  for  the  same 
purpose  without  being  put  in  as  evidence. 
Reg.  V-  Matthews^  93 

A  witness  cannot  be  asked,  on  cross-examina- 
tion, whether,  when  he  was  examined  before 
the  magistrate,  he  recollected  such  and  such 
a  particular  fact.     Reg.  v.  Newton,  262 

Of  Handwriting. 

A  policeman  who  has  only  once  seen  a  prisoner 
write,  and  that  since  suspicion  has  been 
excited  against  him  with  reference  to  the 
charge  upon  which  he  is  tried,  and  upon  an 
opportunity  taken  by  the  policeman  with  the 
view  of  being  able  to  speak  to  his  hand- 
writing, is  not  an  admissible  witness  to  prove 
that  a  document,  the  foundation  of  the  charge 
against  the  prisoner,  is  in  the  prisoner's  hand- 
writing.    Reg.  V.  Crouch,  163 

Of  Insanity. 

On  a  trial  for  murder,  evidence  was  called  on 
the  prisoner's  behalf,  to  prove  his  insanity. 
A  physician,  who  had  been  in  court  during 
the  whole  trial,  was  then  called  on  the  part 
of  the  prosecution,  and  asked  whether, 
having  heard  the  whole  evidence,  he  was 
of  opinion  that  the  prisoner,  at  the  time  he 
committed  the  alleged  act,  was  of  unsound 
mind  ? 

Held,  notwithstanding  the  opinion  of  the 
judges  in  Reg.  v.  McNaghten  (1  C.  &  K. 
1 30),  that  such  a  question  ought  not  to  be 
put,  but  that  the  proper  mode  of  examina- 
was  to  take  the  particular  facts,  and  assum- 
ing them  to  be  true,  to  ask  the  witness 


whether,  in  his  judgment,  they  were  indicative- 
of  insanity  on  the  part  of  the  prisoner  at  the 
time  the  alleged  act  was  committed  ?     Reg. 
V.  Frances,  57 

Where  a  prisoner  sets  up  insanity  as  a  ground 
of  defence,  one  cardinal  rule  is,  that  the 
burden  of  proving  his  innocence  on  that 
ground  rests  on  the  party  accused.  The 
question  in  such  a  case  for  the  jury,  is  not 
whether  the  prisoner  was  of  sound  miud, 
but  whether  he  had  made  out  to  their  satis- 
faction that  he  was  not  of  sound  mind. 

The  jury  may  come  to  a  conclusion  on  this 
point  from  the  conduct  and  acts  of  the  ac- 
cused shortly  before  and  down  to  the  com- 
mission of  the  alleged  crime.  Although 
insanity  on  one  point,  for  instance,  a  delu- 
sion as  to  property,  will  not  exempt  a  party 
from  responsibility,  the  fact  is  not  imma- 
terial in  considering  his  responsibility  at 
another  time  and  on  another  subject.  The 
want  of  motive  for  the  commission  of  the 
crime,  and  its  being  committed  under  cir- 
cumstances which  renders  detection  inevi- 
table, are  important  points  for  the  considera- 
tion of  the  jury,  when  coupled  with  evidence 
of  insanity  on  any  other  particular  point 

To  ask  a  witness  whetner,  in  his  opinion, 
the  prisoner  is  capable  of  judging  between 
right  and  wrong,  is  an  improper  question^ 
for  that  is  what  no  witness  thought  of,  or  is 
prepared  to  answer.     Reg.  v.  Ley  ton,  194 

On  an  issue  as  to  the  state  of  mind  of  a  testa- 
tor, a  medical  man,  conversant  with  cases  of 
insanity,  cannot  be  asked  his  opinion  as  to 
the  insanity  of  the  testator,  founded  upon 
the  evidence  given  at  the  trial  in  his  heanng. 
Doe  dem.  Bainbrigge  v.  Bainbrigge,  454 

By  one  Prisoner  for  another. 

A  prisoner,  who  pleads  guilty  is  a  competent 
witness  on  behalf  of  another  prisoner  indicted 
jointly  with  hifri.  The  proviso  in  the  6  8c  7 
Vict.  c.  85,  declaring  that  the  provisions  of 
that  act  shall  not  render  competent  any  party 
to  any  suit,  action  or  proceeding  individuallv 
named  in  the  record,  relates  only  to  civil 
proceedings.  Reg.  v.  Arundel  and  Smith, 
260 

Of  false  pretences,  7,  198,  277 

Of  forgery  of  warrant  or  order,  13 

Of  perjury,  1 7 

Of  drunkenness  on  a  charge  of  wounding  with 
intent  to  murder,  55 

Of  larceny,  82 

Of  forgery,  90 

Of  embezzlement,  101 

Of  prisoner's  statement  before  justices,  147 

On  indictment  of  a  fraudulent  bankrupt,  148 
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Offi^uiltj  receiving,  211,  412 

Of  threatening  letter,  243 

Of  forgery  of  request  for  payment  of  money, 

258 
On  an  indictment  for  returning  from  trans- 

portation,  263 
Depositions  on  coroner's  inquisitions,  270 
Of  possession  of  coining  implements,  272 
Of  larceny  by  servant,  274 
Of  intent  in  arson,  335 
Of  larceny  of  a  cheque,  336 
Of  burglary,  398 
Of  intent  in  murder,  399 
Depositions  of  witness,  admissibility  of  against 

himself,  402 
Of  uttering  counterfeit  coin,  430 
Of  stealing  a  deed,  438 
Of  concealment  of  birth,  447 
Of  manslaughter,  449 
Refreshing  memory  by  depositions,  451 
Of  murder*  455 


FALSE  ENTRY. 
Of  birth  of  a  chUd,  49 

FALSE  PRETENCES. 

Where,  in  an  indictment  for  obtaining  money 
by  false  pretences,  under  the  above  circum- 
stances, it  was  alleged  that  the  false  pretences 
were  made  to  A.  B.,  and  by  means  thereof 
the  money  obtained  from  the  said  A.  B. 

Held,  that  this  averment  was  supported 
by  evidence  that  the  above-mentioned  false 
certificate  was  presented  by  the  defendants 
to  A.  B.,  the  secretary  of  the  lodge,  and 
that  he  accompanied  them  to  C.  D.,  the 
treasurer,  from  whose  hands  the  money  was 
received;  he  being  merely  the  mechanical 
medium,  and  the  secretary  the  responsible 
party.     Reg,  v.  Rouse  and  others,  7 

Venue  in. 

To  procure  a  mere  voluntary  ch&ritable  gift  by 
false  pretences  is  an  offence  within  stat. 
7  &  8  Geo.  4,  c.  29,  s.  53. 

An  indictment  charged  the  defendant 
with  obtaining  by  false  pretences,  in  one 
count,  a  post-office  order,  in  another,  a  5/. 
bank-note,  and  m  a  third  two  pieces  of  paper, 
to  wit,  two  halves  of  a  5/.  bank-note  of  the 
value  of  Is,  It  was  proved  that  the  prose- 
cutor, at  the  request  of  the  prisoner,  trans- 
mitted through  the  post  a  letter  containing 
a  post-office  order  : 

Held,  that  the  defendant  was  properly 
tried  in  the  county  in  which  that  letter  was 


posted,  thoiigh  it  was  received  by  the  pri- 
soner in  a  different  county. 

It  was  also  proved  that  he  sent  thioogfa 
the  post  two  halves  of  a  5/.  bank-note,  one 
of  which  was  received  in  the  county  of  Vf^ 
the  other  in  the  county  of  M. : 

Held,  that  the  half  notes  were  of  saSuaaA 
value  to  sustain  a  conviction  upon  the  cooot 
charging  the  receipt  of  two  pieces  of  paper. 
Reg,  V.  Jones,  198 

What  is. 

Any  fedse  statement  of  an  alleged  existing  fiict 
fraudulently  made  for  the  purpose  of  obtain- 
ing money,  and  by  which  money  is  obtained, 
is  a  false  pretence  within  stat.  7  &  8  Geo.  4, 
c.  29>  s.  53,  although  the  prosecutor  might, 
by  the  exercise  of  reasonable  caution,  bare 
detected  the  imposition.  The  question  is 
for  the  jury,  whether,  in  truth,  the  false 
statement  did  impose  upon  the  prosecutor, 
and  induce  him  to  part  with  his  money  ? 

Therefore,  the  secretary  of  a  society  of 
Odd  Fellows,  who  had  falsely  pretended  to 
one  of  the  members  that  he  owed  to  the 
society  more  than  in  truth  he  did  owe,  and 
obtained  monev  thereby,  was  held  properly 
convicted  under  that  statute.  Reg,  v. 
Woolley,  193 

Indictment. 

Where  a  written  instrument  is  employed  as  s 
part  of  the  false  pretence,  whereby  money 
or  goods  are  fraudulently  obtained,  it  is  mi 
necessary  to  set  out  the  instrument  in  the 
indictment,  unless  some  legal  descriptioD  is 
given  to  it,  the  accuracy  of  which  it  may  be 
material  for  the  court  to  decide: 

Held,  therefore,  that  an  indictment  which 
simply  alleged  that  the  defendant  fiUse^ 
pretended  that  a  certain  printed  paper,  whico 
ne  then  produced,  was  a  good  and  vtlid 
promissory  note,  was  sufficient,  without  set- 
ting out  the  printed  paper.  Reg»  v.  Coulsoa, 
227 

Plea  of  Infancy. 

On  an  indictment  against  a  defendant  for  ob- 
taining goods  by  falsely  pretending  that  be 
was  of  full  age,  a  plea  of  infimcy  in  an  actioa 
brought  against  him  is  not  admissible  for  the 
purpose  of  proving  that  he  was  a  minor.  Re$. 
V.  Simmonas,  277 

Conspiring  to  Defraud  by. 

Upon  a  prosecution  under  the  8  &  9  Vici. 
c.  109,  s.  17,  for  obtaining  money  by  fraudu- 
lently playing  at  a  certain  game : 

Held,  that  there  must  be  fraud,  unlawful 
device,  or  ill  practice  during  the  game,  and 
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it  U  not  sufEcient  that  fraud  was  resorted 
to,  to  induce  the  prosecutor  to  play. 

Qiuere,  Whether  skittles  is  a  game  within 
the  above  statute  ? 

Where  several  persons  confederated  and 
combined  together  to  play  at  skittles,  so  that 
the  play  of  one  of  them  should  betoken 
his  skill  to  be  much  less  than  it  really  was, 
in  order  that  the  prosecutor  (a  looker-on) 
might  be  induced  to  play  with  him,  and 
thereby  lose  to  him  his  money : 

Held,  an  indictable  conspiracy.  Reg,  v. 
Bailey  and  others,  390 

Indictment  for  obtaining  money  by  pretending 
to  be  empowered  to  collect  subscriptions  for 
a  society,  App.  iii. 

Indictment  for,  form  of,  App.  ziii.,  xxxiii. 

Indictment  for  conspiring  to  obtain  goods  by, 
fonn  of,  App.  xxxv. 


Trial  of,  31 


FOREIGNERS. 


FORGERY. 


The  mutual  promises  and  engagements  of 
any  society  are  "  authorized  by  law,"  within 
the  57  Geo.  3,  c.  19>  s.  25,  unless  they  are 
clearly  prohibited  by  law,  and  the  party 
objecting  to  the  legality  of  such  promises  or 
engagements  must  show  their  illegality. 

In  order  to  constitute  the  crime  of  forgery 
of  a  warrant  or  order  for  the  payment  of 
money  under  the  11  Geo.  4  &  1  Will.  4, 
c.  66,  s.  3,  it  is  necessary  that  the  instru- 
ment be  such  that,  if  genuine,  it  would,  in 
the  ordinary  course  of  business  between  the 
parties,  be  effectual  for  the  payment  of 
money. 

By  the  rules  of  a  society  of  Odd  Fellows, 
having  a  branch  called  the  "  Conqueror 
l^)dge,**  the  family  of  deceased  members  of 
the  brauch  lodge  became  entitled  to  a  sum 
of  money  on  the  presentation  of  a  certifi- 
cate (filled  up  according  to  a  certain  form) 
to  the  secretary  of  the  head  society.  After 
the  dissolution  of  the  **  Conqueror  Lodge," 
a  forged  certificate,  purporting  to  relate  to 
the  death  of  a  member  of  that  lodge,  was 
presented  to  the  secretary,  and  a  sum  of 
money  paid  under  it. 

Held,  that  an  indictment  for  forgery  or 
uttering  the  certificate  could  not  be  sus- 
tained, there  being,  at  the  time  it  was 
forged  and  uttered,  no  such  branch  lodge 
or  society  in  existence.  Reg,  v.  Rouse  and 
others,  7 

An  instrument  in  the  following  form :  "  Please 
to  pay  T. E.  Turber^ille  3/.  1 2s.  6d.  for  sick- 
VOL.    IV. 


pay  paid  to  Brother  Isaac  Jones,'*  and  signed 
by  the  officers  of  a  friendly  society,  and 
directed  to  the  treasurer,  is,  on  the  face  of 
it,  an  order  within  the  stat.  1 1  Geo.  4  &  1 
Will.  4,  c.  66j  s.  3,  and  may  be  shown  by 
evidence  to  be  a  warrant  for  the  payment  of 
money,  within  the  same  statute. 

Where  a  prisoner  was  charged  with  forg- 
ing the  above  instrument,  and  some  counts 
of  the  indictment  laid  the  intent  to  be  to 
defraud  *'  J.  C.  and  others,*'  by  virtue  of  the 
11  Geo.  4  &  1  WiU.  4,  c.  66,  s.  28,  and  it 
appeared  that  the  prisoner,  and  J.  C.  and 
others,  were  members  of  the  society : 

Held,  that  the  word  "  others  "  might  be 
held  to  include  or  exclude  the  prisoner, 
acccording  as  it  was  necessaiy,  for  the  sap- 
port  of  the  indictment,  that  his  name  should 
oe  considered  as  included  or  excluded. 

Other  counts  of  the  indictment  laid  the 
intent  to  be  to  defraud  W.  R. 

Held,  that  this  intent  was  supported  by 
proof,  that  W.  R.  was  the  treasurer  of  the 
society,  and  that  it  was  the  course  of  busi- 
ness and  his  duty  to  pay  money,  on  having 
genuine  orders  or  warrants  for  that  purpose, 
m  the  above  form.     Reg.  v.  TurberviUe,  13 

Qiuere,  Is  the  uttering  a  forged  instrument, 
with  intent  to  defraud,  without  actual  fraud 
being  the  result,  any  o£Pence  at  common  law  ? 
Reg.  V.  Withers,  1 7 

An  indictment  recited  that  the  corporation  of 
the  Trinity  House  were  in  the  habit  of 
examining  persons  voluntarily  submitting 
to  such  examination,  touching  their  nautical 
skill,  and  granting  them  certificates  to  act 
as  masters ;  and  that  in  order  to  enable  per- 
sons to  be  examined  and  procure  such  certi- 
ficates, it  was  necessary  to  produce  to  the 
examiners  certificates  of  service,  sobriety, 
and  good  conduct  at  sea,  for  not  less  than 
six  years,  and  then  charged  the  defendant 
that  he,  not  regarding  his  duty,  had  forged 
certificates  of  the  latter  description,  for  the 

Eurj)ose  of  inducing  the  examiners  to  pass 
im. 
Held,  a  good  indictment  for  forgery  at 
common  law.     Reg.  v.  Toshack,  38 

Evidence  of. 

Where  a  prisoner  utters  an  instrument  with  a 
forged  indorsement  or  other  writing,  and  a 
short  time  previously  the  instrument  is 
shown  to  have  been  in  his  possession  with- 
out such  indorsement,  &c.,  there  is  some 
evidence  of  forgery,  although  there  be  no 
proof  of  the  indorsement  being  in  the 
prisoner's  handwriting,  or  it  be  even  shown 
that  he  is  unable  to  write.  Reg.  v.  James, 
90 
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An  indictment  for  forgery  at  common  law 
alleged  that  the  prosecutor  had  given  to  the 
defendant  a  consent  hy  word  of  mouth,  but 
not  in  writing,  that  his  name  might  be  used 
as  next  friend  to  certain  infant  plaintiffs  in 
Chancery,  on  condition  that  he  should  not 
be  answerable  to  the  defendant  (the  solicitor 
for  the  said  plaintiff,)  for  any  costs ;  and  it 
then  charged  that  the  defendant,  intending 
fraudulently  to  make  it  appear  that  the  pro- 
secutor had  consented  that  his  name  should 
be  used  as  the  next  friend  of  the  said  plain- 
tiff, absolutely  and  without  any  undertaking, 
promise,  or  agreement  on  the  part  of  the 
said  defendant  touching  the  costs  attending 
the  said  cause,  forged  a  consent  in  these 
words : — "  Miles  v.  Miles. — 1  hereby  consent 
to  be  neti  friend  to  the  infant  for  the  pur- 
poses of  this  suit. — Richard  Soden." 

Held,  that  there  was  a  sufficient  fraud 
disclosed  on  the  face  of  the  indictment. 

On  a  trial  for  forgery,  a  defendant,  who 
was  for  the  fir^t  time  in  custody  at  the  time 
when  the  trial  began,  is  within  the  1 1  Geo.  4 
8c  1  Will.  4,  c.  60,  s.  24,  and  the  court  has 
jurisdiction  to  try  him,  although  the  offence 
was  committed  at  a  place  out  of  the  jurisdic- 
tion. 

Qiusre,  Whether  a  count  for  uttering  at 
common  law  can  be  sustained,  where  no 
fraud  has  been  actually  perpetrated  by  such 
uttering  ?     Reg,  v.  Smythies,  94. 

Warrant,  Order,  or  Request  for 
Payment  of  Money. 

A  document  in  the  following  form,  "  W.  Trim, 
28,/*  is  neither  a  warrant  for  the  payment  of 
money,  nor  a  request  for  the  delivery  of 
goods,  within  the  1 1  Geo.  4  &  1  Will.  4,  c.  66, 
88.  3, 10,  and  cannot  be  shown  to  be  so  by 
parol  evidence.  An  indictment,  therefore,  for 
forging  a  warrant  for  the  payment  of  money, 
and  (in  another  count)  for  forging  a  request 
for  the  delivery  of  goods,  cannot  be  supported 
by  proving  a  forgery  of  an  instrument  in  the 
above  terms,  and  by  showing  that  the  bearer, 
on  presenting  it  at  a  shop,  would,  hy  the 
course  of  dealing  between  **  W.  Trim'*  and 
the  shopkeeper,  be  entitled  to  receive  goods 
to  the  amount  of  two  shillings.     Reg.v.  Ellis, 

I N  I )  1 C T  M  E  NT    K  O  R. 

If  an  indictment  for  forgery  sets  out  the  forged 
instrument  in  h(tc  verboy  describing  it  as  a 
warrant,  order,  and  request  for  the  dehvery 
of  goods,  it  is  not  necessary,  in  order  to  sus- 
tain the  indictment,  that  the  instruinerit 
should  answer  all  tlie  terms  of  that  tiescrip- 
tion.     Rt-ff.  V.  Williams,  3jG. 


Engraving  Plate. 

Upon  an  indictment  under  the  1  Will.  4,  c.  66, 
s.  19>  for  engraving  on  a  plate  several  parts 
of  a  foreign  promissory  note,  it  is  not  neces- 
sary that  the  promissory  note  itself,  of  whidi 
they  are  alleged  to  be  parts,  should  be  ict 
out. 

I1ie  2  &  3  Will,  4,  c.  123,  s.  3,  does  not 
apply  to  engraving  ;  and  counts,  therefore, 
for  forgery,  which  described  certain  parts  of 
an  engraved  plate  as  they  would  be  described 
in  simple  larceny,  were  held  bad.  Reg.  v. 
Faderman,  359 

FRIENDLY  SOCIETY. 

Forgery  of  warrant  or  order  on,  7,13 
Embezzlement  from,  251,  255 


GRAND  JURY. 

Qualification  of,  172 

Practice  of,  385 

Practice  of,  on  a  biU  for  joint  murder,  455 

GUARDIANS. 

Liability  of,  for  costs  of  prosecution  for  &o 
assault,  345 


HANDWRITING. 


Evidence  of,  163 

HIGHWAY. 

In  an  indictment  agunst  a  parish  for  non-re- 
pair of  a  highway,  an  averment  of  the  im- 
memoriality  of  the  highway  is  siurplusage, 
and  need  not  be  proved,  for  the  duty  to 
repair  sufficiently  appears  from  the  fact,  that 
there  is  a  highway  in  the  |jarish  out  of 
repair.  In  an  indictment  for  non-repair  of 
a  highwav  it  was  alleged,  that  from  time 
whereof  the  memory  of  man  runneth  cot  to 
the  contrary,  there  was  and  yet  is,  a  comioon 
and  ancient  highway  leading,  &c.,  and  that 
a  certain  part  of  the  same  Queen*8  cohiidod 
highway,  situate,  &c.,  on  the  1st  day  of 
January,  in  the  12th  year  of  the  reign  afoie- 
said,  and  continually  afterwards  until  the 
takmg  of  this  inquisition,  was,  and  yet  b,  in 
great  decay,  &c.,  so  that  the  liege  subjects, 
ikc,  could  not,  during  the  time  aforesaid,  ncf 
yet  can  return,  pass,  &c. 

Held,  that  tnough  the  averment  of  im- 
memoriality  were  struck  out,  the  indictn^ent 
would  show  the  existence  of  the  highwar, 
as  such,  at  the  time  when  the  oflTence  w»s 
alleged  to  have  been  committed.  Rep.  v. 
Inhabilsnts  of  Tttrwestan,  349 
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When  the  subject-matter  of  an  indictment  of 
a  public  nature  was  referred  before  trial,  and 
it  was  agreed  that  a  verdict  in  conformity 
with  the  award  should  be  entered  on  the 
application  of  either  party  : 

Held,  that  the  indictment  itself  was  vir- 
tually referred ;  that  the  reference  was  illegal ; 
and  that  an  attachment  for  not  paying  the 
costs  directed  to  be  paid  by  the  award  ought 
not  to  issue.     Reg,  v.  Blackmore,  352 

HUSBAND  AND  WIFE. 

Larceny  by,  IQl 
Joint  receiving  by,  272 
Liability  of,  in  coining,  272 


INDICTMENT. 

A  mistake  in  the  year  of  the  Queen's  reign  in 
which  the  offence  is  stated  to  have  occurred 
is  cured  by  pleading  over,  and  can  only  be 
taken  advantage  of  on  demurrer.  Reg.  v. 
Ftnmck,  139 

Description  of  Peoperty. 

In  an  indictment  for  horse  stealing,  the  animal, 
whether  a  horse,  mare,  gelding,  colt  or  filly, 
may  be  described  as  a  horse,  although  the 
statute  7  &  8  Geo.  4,  c.  29,  s.  25,  mentions 
the  particular  species  and  gender.  Reg.  v. 
Aldridge,  143 

Venue. 

Where  an  offence,  committed  within  a  limited 
jurisdiction,  is  tried  in  the  ac^oining  county, 
under  the  stat.  38  Geo.  3,  c.  52,  s.  2,  the 
venue  in  the  margin  of  the  indictment  is 
properlv  laid  in  the  county  where  the  offence 
is  triea,  and  there  is  no  necessity  for  an 
averment  in  the  body  of  the  indictment  to 
connect  the  county  of  the  city  or  town  within 
which  the  offence  is  alleged  to  have  been 
committed,  with  the  venue  of  the  county 
from  which  the  jury  comes.    Reg,  v.  Stokes, 
451. 
For  forgery,  13,  94 
For  peijury,  17,435 
False  pretences,  198,  227 
Description  of  money  in,  231 
For  driving  away  cattle,  246 
For  embezzlement,  251,  255 
For  returning  from  transportation,  2C3 
For  burglary  in  an  union  workhouse,  206 
In  whom  property  of  partnership  to  be  laid, 

280 
For  non-repair  of  bridge,  form  of,  2S1 
Laying  name  of  bastard  in  murder,  333 
llireatening  to  accuse  of  an  infamous  crime, 
385 


For  conspiring  to  obtain  money  by  false  pre- 
tences, 390 

For  stealing  and  receiving,  409 

For  disobedience  to  order  of  sessions,  431 

For  joint  receiving,  444 

Giving  copy  of  to  prisoner,  445 

For  joint  murder,  practice  as  to,  455 

For  false  pretences,  form  of,  App.  xiii. 

For  perjury  in  County  Court,  form  of,  App. 
xvi. 

For  selling  a  diseased  cow,  form  of,  App.  xiv. 

For  stealing  title  deeds,  form  of,  App.  xviii. 

For  threatening  to  publish  a  libel,  with  intent 
to  extort  money,  form  of,  App.  xxii. 

For  equipping  vessel  for  foreign  service  in  war, 
App.  xxvii. 

LNFANCY. 

Plea  of,  in  false  pretence,  277 

INSANHT. 
Evidence  of,  57,  149, 454 


JOINT  RECOVERY. 

Indictment  for,  444 

JUDGE  OF  ASSIZE. 

Jurisdiction  of,  444 

JURISDICTION. 
Of  Court  of  Criminal  Appeal. 

The  Court  of  Criminal  Appeal,  under  11  &  12 
Vict.  c.  78,  has  no  jurisdiction  to  decide 
questions  raised  by  demurrer.  Reg.  v. 
Faderman,  359 

Where,  at  the  trial,  a  prisoner  pleaded  guilty 
to  an  indictment  for  larceny,  setting  forth  a 
previous  conviction,  and  the  judge,  feeling 
some  doubt  as  to  his  power  to  pass  sentence 
of  transportation,  reserved  the  case  for  the 
consideration  of  this  court : 

Held,  that  no  question  having  arisen  on 
the  trial,  and  because  the  crown,  or  the 
prisoner,  could  bring  a  writ  of  error  if  a 
wrong  sentence  was  pronounced,  this  court 
had  no  jurisdiction  to  entertain  it. 

The  9  Geo.  4,  c.  54,  s.  21,  providing  the 
penalty  of  transportation,  when  a  prisoner 
IS  convicted  of  felony,  not  punisliable  with 
death,  after  a  previous  conviction  for  felony, 
is  not  repealed.     Reg,  v.  Byrne,  248 

Of  Dublin  city,  117,  153 

JURY. 

De  medietate  lingua,  31 

Finding  of,  in  an  indictment  for  nuisance,  2  J 1 
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JUSTICES. 
Duty  of^  in  taking  prisoner's  statement,  231 


LARCENY. 

Pretended   Hirikg. 

If  fifoods  are  delivered  to  a  person  on  hire,  and  he 
tekes  them  away,  animo  furandi,  he  is  guilty 
of  larceny,  although  no  actual  conversion  of 
them  by  sale  or  otherwise  is  proved. 

Reg.  V.  Brooks,  8  Car.  &  P.  295,  is  over- 
rule. 

A.  hired  a  horse  and  gig  with  the  felonious 
intention  of  converting  them  to  his  own  use, 
and  afterwards  offered  them  for  sale,  but  no 
sale  took  place. 

Held,  nevertheless,  that  he  was  guilty  of 
larceny.    Reg,  v.  Janson,  82 

Husband  and  Wife — Avouterer. 

If  a  wife  leaves  her  husband  for  the  purpose 
of  an  adulterous  intercourse  with  another 
man,  and  there  is  a  joint  taking  by  them  of 
the  husband's  goods,  the  man  may  be  con- 
victed of  larceny.     Reg,  v.  Thompson,  191 

Description  of  Money  Stolen. 

An  indictment  charged  a  prisoner  with  steal- 
ing several  pieces  of  the  current  coin  of  the 
reiim,  and  named  all  those  coins  in  general 
circulation.  The  iury  found  him  guilty  of 
stealing  some  of  the  coins  mentioned  in  the 
indictment,  but  they  could  not  say  which. 

Held,  that  a  conviction  could  not  be  sus- 
tained. Per.  Wilde,  C.  J.,  Alderson,  B., 
Wightman,  J.,  and  Cresswell,  J. ;  Erie,  J., 
dissetUiente.    Reg.  v.  Bond,  231 

By  Servant,  Evidence  of. 

A  shopnum  was  authorized  to  sell  his  master's 
goods  at  the  price  marked  upon  them,  but 
at  nothing  less ;  he  sold  a  pair  of  trousers 
at  a  lower  price  than  that  marked,  and  em- 
bexzled  the  money. 

Held,  not  to  be  a  larceny  of  the  trousers. 
Reg,  V.  Brackett,  274 

Allegation  of  Ownership. 

On  an  indictment  for  larceny  of  notes  and 
money  from  the  person,  it  appeared  in  evi- 
dence that  one  partner  in  a  firm  resided  in 
this  country,  and  the  other  partner  was  per- 
manently settled  in  Belgium.  The  partner 
residing  here  had  the  sole  management  of 
the  partnership  property,  and  the  banking 
account  was  in  his  name,  llie  notes  and 
money  alleged  to  have  been  stolen  were  the 
joint  property  of  the  firm. 


Held,  that  the  property  was  rightly  alleged 
to  be  in  the  partner  resident  here.  Reg,  t. 
Moie,  280 

Sh  A  RBUOLDBR — EVIDENCE. 

A  prisoner  was  a  shareholder  in  an  nninooqM)- 
rated  company,  and  was  employed  as  a 
salaried  clerk  by  the  directors,  who  ap- 
pointed and  dismissed  clerks  and  other 
servants,  fixed  their  salaries,  and  defined 
their  particuhir  duties.  The  salaries  of  the 
clerks  were  paid  out  of  the  funds  of  the 
company,  and  the  directors  had  the  charge 
and  custody  of  all  the  company's  books  and 
papers.  The  course  of  business  between 
the  company  and  their  bankers  was,  that  the 
pass-books  and  paid  cheques  were  returned 
weekly  to  the  office  of  the  former  by  their 
messenger,  and  it  was  the  prisoner's  dutj 
to  receive  them  from  the  messenger,  and 
then  to  compare  them  with  the  books  oi  the 
company.  When  this  was  done  the  cheques 
were  to  be  preserved  by  the  prisoner  for  the 
company's  use.  A  cheque  for  1,400Z.,  par- 
porting  to  be  drawn  by  the  company  upon 
their  bankers,  was  paid  by  the  prisoner  into 
his  own  private  bankers  to  his  account.  It 
was  dulv  paid  by  the  company's  bankers, 
cancelled,  and  entered  in  the  pass-book,  aod 
given  in  due  course  to  the  companv's  mes- 
senger with  the  pass-book,  and  he  delivered 
them  to  the  prisoner.  Shortly  afterwards, 
in  consequence  of  suspicion  attaching  to 
the  prisoner,  search  was  made  amongst  lus 
papers  for  the  cancelled  cheque,  but  it  could 
not  be  found.  The  pass-book,  when  ex- 
amined, showed  that  the  entry  of  the 
1,400/.  cheque  had  been  erased.  There  was 
no  evidence  to  show  that  any  person,  on 
behalf  of  the  company,  had  ever  drawn  the 
cheque  in  question,  or  that  it  had  been 
drawn  upon  paper  belonging  to  the  com- 
pany. 

Held,  sufficient  evidence  to  support  a 
count  charging  the  prisoner  with  stealinff 
a  piece  of  paper,  the  property  of  Edward 
Goldsmid  (one  of  the  directors},  and  others. 
Reg.  V.  H'ails,  336 

An  indictment  contained  two  counts:  one 
charged  the  prisoner  with  stealing  the  goods 
of  A.  B. ;  the  other  charged  him  with  felo- 
niously receiving  ^Hhe  goods  aforesaid,  so 
as  aforesaid  feloniously  stolen."  The  jozy 
acquitted  the  prisoner  on  the  first  count, 
but  found  him  guilty  on  the  second.  It  was 
objected,  that  "so  as  aforesaid  stolen,'' 
meant  stolen  by  the  prisoner,  which  the  juxy 
had  negatived: 

Held,  that  the  conviction  was  right,  some 
of  the  judges  being  of   opinion  that  the 
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verdict  on  the  second  coant  could  not  be 
defeated  by  the  verdict  on  the  first,  even  if 
the  second  count  was  to  be  taken  as  charg- 
ing that  the  prisoner  received  goods  which 
had  been  stolen  by  him  ;  others  thinking 
that  the  second  count  had  not  that  meaning. 
Reg,  V.  Craddock,  409 

Description  of  property,  143 

What  is,  not  embezzlement,  224 

By  servant  of  post-office,  275 

Of  a  deed,  eviaence  of,  438 

LUNATIC  ASYLUM. 

Indictment  for  keeping,  without  a  licence,  pre- 
cedent of,  App.  i. 


MAGISTRATE. 
Criminal  Information  against. 

Misconduct  in  his  office  may  render  a  magis- 
trate amenable  to  a  criminal  information, 
though  he  be  not  actuated  by  motives  of 
pecuniaiy  interest  or  personal  malice, — as,  if 
he  gives  way  to  passion  so  as  clearly  to  inter- 
fere with  the  due  administration  of  justice ; 
but  a  mere  display  of  ill-humour,  or  an 
error  of  judgment,  such  as  the  omission  to 
administer  an  oath  or  to  give  a  caution  to  a 
dying  man  before  taking  his  examination, 
will  not  induce  the  court  to  interfere.  Reg, 
V.  Barton,  353 

Duty  of,  in  taking  depositions,  76 

MANDAMUS. 

To  produce  information  on  which  search  war- 
rant was  granted,  1 

MANSLAUGHTER. 

An  act  of  omission,  as  well  as  of  commission, 
may  be  so  criminal  as  to  be  the  subject  of 
an  indictment  for  manslaughter. 

Where  a  man,  appointed  to  superintend  a 
steam-engine  employed  in  a  colliery  for  the 
purpose  of  raising  colliers  from  the  pits,  left 
the  engine,  in  the  charge  of  an  incompetent 
person,  and  in  consequence  of  that  incompe- 
tence, death  ensued : 

Held,  that  the  man  leaving  the  eng^e 
was  guilty  of  manslaughter.  Reg.  y.  hiwe, 
449 

MARRIAGE. 

Rbfusal  by  Clergyman  to  Solemnize. 

To  support  an  indictment  for  refusing  to 
marry,  there  must  be  evidence  that  the 
parties  desirous  of  being  married  presented 
themselves  to  the  clergyman  for  that  pur- 


pose at  a  time  and  place  at  which  the 
ceremony  could  be  lawfully  performed* 
and  then  requested  him  to  many  them. 

Where,  therefore,  upon  the  trial  of  such 
an  indictment,  it  appeared  that  the  onlv  oc- 
casion upon  which  the  parties  offered  them- 
selves to  him  to  be  married  was  at  nine 
o'clock  in  the  evening,  and  not  in  the 
church: 

Held,  that  this  was  sot  a  sufficient  tender  of 
themselves  to  entitle  them  to  proceed  against 
the  clergyman  for  his  refusal,  although  he 
stated  his  ground  of  objection  to  be  that 
the  man  had  not  been  confirmed,  and  inti- 
mated his  readiness  to  many  them  when- 
ever the  man  expressed  a  desire  to  be  con- 
firmed. 

Semble,  per  Alderson,  B.,  that  if  the 
refusal  was  wrong,  the  offence  was  an  eccle- 
siastical offence  only.  Reg.  v.  Moorhouse 
and  James,  217 

MASTER  AND  SERVANT. 

Embezzlement,  255 

MISDEMEANOR. 

Administering  cantharides  to  a  woman,  with 
intent  to  injure  her  health,  is  not  a  misde- 
meanor at  common  law,  neither  is  it  an 
assault,  nor  within  the  statute  7  Will.  4  &  1 
Vict.  c.  85,  making  it  felony  to  deliver  any 
dangerous  or  noxious  thing  with  intent  to 
do  grievous  bodily  harm.  Reg.  y.  Hanson. 
138 

MURDER. 

Indictment — Name  of  Bastard  Child. 

In  an  indictment  for  the  murder  of  a  child,  it 
was  called  in  one  count "  Lewis  Drake,"  in 
another  *'  Lewis  Tavern,*'  and  in  a  third,  ''a 
certain  bastard  male  child,  named  Lewis.*' 
It  was  proved  in  evidence  that  the  child  had 
been  called  by  it^  mother  (whose  name  was 
Drake)  and  by  its  nurse  "  Lewis,"  and  by 
that  name  alone  it  had  been  baptized.  Its 
nurse  had  spoken  of  it  to  others  as  Lewis 
Drake.  There  was  no  proof  that  the  mother 
was  married.  Her  brother,  who  had  lost 
sight  of  her  for  thirteen  years,  had  never 
heard  of  her  marriage. 

Held,  that  there  was  evidence  from  which 
the  jury  might  infer  that  the  child's  name 
was  ''Lewis  Drake**  or  '* Lewis"  alone. 
Reg.  V.  DrakCy  333 

Attempt  to. 

Where  a  woman  jumps  out  of  a  window  for 
the  purpose  of  avoiding  the  violence  of  her 
husband,  and  sustains  dangerous  bodily 
injury: 


Ixz 

Held,  th«t  ths  hiubvid  csnnot  be 
victed  of  an  attempt  to  niurder,  uulcM  he 
intended  bjr  bia  conduct  to  make  ber  jainp 
out  of  the  window.  Reg.  v.  Donovan,  3!ll} 
On  charge  of,  prisoner  maj  be  convicted  of  a 
common  aasault,  vhen,  400 

Indtctment  for.  Evidence  or. 

If,  upon  k  bill  for  murder  agunat  A.  B.  and 
C.  D.,  the  grand  jury  retunia  "  a  true  bill 
againat  A.  B.  for  murder,"  and  "  a  true  bill 
against  C.  D.  for  manslaughter,"  the  finding 
is  good  a«  agunsl  A-  B.,  and  a  nullitf  as 
leapects  C.  D.,  and  a  freah  indictment  for 
manilangbter  should  be  preferred  against 
the  btter. 

Where  an/  person  nodertaking  the  dutj 
of  aupplf  ing  an  infant  with  proper  food  and 
clothing,  and  fiimished  with  the  means  of 
discha^ii^g  that  duty  properly,  wilfully 
n^lecla  to  do  ao,  with  an  intention  to  cajse 
the  death  of  the  child,  or  to  do  it  some 
Krierous  mjuiy,  aud  the  child  dies  in  conse- 
quence of  such  neglect,  such  person  is 
gnil^  of  murder. 

Where  tfae  neglect  is  culpable  only,  and 
not  nalicuoua,  such  person  is  guilty  of  mau- 
alauf^ter. 

where  a  parent  supplies  sufficient  food 
and  clothing  to  another,  for  the  purpose  of 
administering  to  bia  child,  and  that  other 
person  wilfully  withhold  it  from  the  child, 
and  the  parent  is  conscious  that  it  is  so 
withheld,  and  does  not  interfere,  and  the 
child  diea  for  want  of  proper  food  and 
clothing,  the  parent  is  guilty  of  man- 
slaughter.   Reg.  V.  Rook,  4S5 

MUTINY  ACT. 
DiBOBEDiEMCB  TO  Bastabdv  Order. 
Disobedience  to  an  order  of  justices  adjudging 
a  man  to  be  the  putative  father  of  a  bastard  < 
child,  and  ordering  him  to  pay  a  weekly  sum  ; 
for  its  maintenance,  ia  "  a  criminal  matter 
within  the  meaning  of  sect.  52  of  the  Mutiny  , 
Act  (12  &  13  Vict.  c.  10)  ;  and  a  soldier,  ' 
therefore,  is  liable  to  be  indicted,  convicted, 
and  punished  for  disobeying  sucb  an  order,  I 
notwithstanding  that  section.  Reg.  v.  fVr- 
raa,  431 


NAME. 
Of  baatard  child,  how  laid,  in  mu: 

NEGUGENCE. 
Manslaughter  by,  449 


NUISANCE. 
FiNDiNo  or  JuKV. 
Upon  an  indictment  for  a  nuisance  at  commoi 
law  by  obstructing  a  public  navigable  rivet, 
it  is  a  question  of  fact  for  the  jury  whethn 
the  nB\-igation  was  in  fact  impeded ;  sod 
evaj  uuauthoriied  erection  in  a  rii  er  u  not 
necusarily  an  indictable  obstruction.  When, 
therefore,  a  jury  found  that  the  defeudanti 
were  guiltj  of  building  a  bridge,  but  thit 
the  erection  did  not  obstruct  or  impede 
the  navigation : 

Held,  that  that  was  a  verdict  of  acquittal. 
Reg.y.Bellt,  31! 


OFFICE. 
Indictment  for  refusing  to  eieeule.  App.  tiii. 

OFFICERS. 
Qualification  of  statute  aa  to,  App.  i. 

ORDER  OR  WiUlRANT. 
Forgery  of,  7, 13 

PARTNERS. 
Laying  property  of,  iSO 

PERJURY. 
An  indictment  for  peijury  at  a  County  Court, 
alleged  that  a  certain  plaint,  wherein  W.  W., 
"the  younger"  was  plaintiff,  &c.,  was  tried. 
In  the  plaint  book  the  pluutiff  was  deacriM 
simply  as  W.  W. 

Held,  no  vaiiantx. 

The  variance  of  a  letter  in  a  warranty  Mt 
out  in  a  count  for  uttering  it  with  intent  to 
defraud,  is  one  that  can  and  may  be  amended 
by  direction  of  the  judge  at  tbe  trial,  inde- 
pendentij  of  the  statute  11  &  13  Vict 
C.  4G,  s.  4. 

An  indictment  for  perjury  alleged  that  the 
defendant  swore  that  certain  words  woe 
written  by  I.  !j.  at  the  house  of  M.  P.  in  the 
parish  of  S.  M.,  &c.,  on,  &o-,  whereas,  in 

'  truth  and  in  fact,  tbe  sud  worda  I.  S.  woe 
not  written  by  tbe  aaid  1.  S.  at  the  house  of 
the  said  M.  P.,  in  the  pariah  of  S.  M.,  on, 
4c. 

Held,  that  this  averment  was  supported 
by  proof  that  the  defendant  swore  that  the 
words  were  written  at  the  house  of  M.  P., 
but  that  he  did  not  describe  tike  situation  of 
tfae  house,  or  mention  the  name  of  the  paitsh. 
Rtg.  V.  Wilktri,  17 
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Indictment. 

An  indictment  for  peijurj  allefi^ed  that  one 
E.  S.  had  filed  a  bill  in  Chancery  against 
the  defendant,  J.  C,  and  others,  wherein  he 
prayed  that  the  defendant,  J.  C,  might 
answer  the  premises,  that  a  purchase  by 
J.  C.  of  certain  pronerty  belonging  to  the 
other  defendants  might  be  declared  fraudu- 
lent and  void ;  and  that  it  then  and  there 
became  a  material  question  whether  the  said 
J.  C.  did  advise  the  said  other  defendants 
that  the  said  property  should  be  sold ;  and 
that  the  said  J.  C.  falsely  and  corruptly 
swore,  and  in  and  by  his  answer  denied 
that  he  had  so  advised. 

Held,  bad  in  arrest  of  judgment,  for  want 
of  a  sufficient  averment  of  materiality.  Reg, 
V.  Cutis,  435 

Indictment  for,  committed  before  Commis- 
sioners of  Bankruptcy,  precedent  of,  App. 
vi 

Indictment  for,  committed  in  the  County 
Court,  precedent  of,  App.  xvi. 

PIRATES. 
Head  money,  as  to,  App.  li. 

PLEA. 

To  an  indictment  for  non-repair  of  a  bridge, 
form  of,  281 

PLEADING. 

The  prisoner  pleaded  in  abatement  that  one  of 
the  grand  jury,  P.  B.,  by  whom  the  indict- 
ment was  found  a  true  bill,  was  not,  at  the 
time  of  his  being  sworn  upon  the  grand 
inquest,  nor  at  the  time  of  the  finding  the  bill 
of  indictment  a  true  bill,  "  an  inhabitant  of 
the  county  of  the  city  of  Dublin,  or  resident 
within  the  same,  or  a  freeman  of  the  city  of 
Dublin,  or  a  burgess  of  the  said  city,  or 
seised  or  possessed  of  or  entitled  to  any 
property  within  the  said  county  of  the  city, 
in  respect  of  which  be,  said  P.  B.,  was 
liable  to  be  rated  to  the  relief  of  the  poor, 
or  for  county,  parish  or  municipal  rates  or 
taxes.'* 

Held,  on  demurrer,  that  the  plea  was  bad, 
inasmuch  as  it  did  not  negative  the  exis- 
tence in  the  grand  juror  of  every  possible 
qualification,  and  be  might  consistently 
therewith  be  a  good,  honest  and  lawful  man 
of  the  county  of  the  city  of  Dubhn. 

Senibley  that  to  an  indictment  two  separate 
pleas  may  be  pleaded  in  abatement. 

Semble,  also,  per  Perrin,  J.,  that  the 
statute  of  3  &  4  Will.  4,  c.  91,  apphes  to 
grand  juries  at  Commissions  of  Oyer  and 
Terminer  and  General  Gaol  Delivery.  Rep, 
V.  Duffy,  172 


Respondeat    Ouster. 

A  prisoner  indicted  for  felony  under  the  stat. 
12  Vict.  c.  12,  may,  after  aemurring  to  the 
indictment,  if  his  demurrer  be  overruled, 
plead  to  the  felony.     Reg,  v.  Duffy,  24 

After  argument  upon  demurrer  in  a  criminal 
case,  it  is  in  the  discretion  of  the  court  to 
allow  the  demurrer  to  be  withdrawn  and  a 
plea  of  not  guilty  entered. 

Semble — Judgment  for  the  Crown  on  a 
demurrer  to  an  indictment  for  felony  is  not 
final,  but  one  of  respondeas  ouster.  Reg.  v. 
Smith,  42 

Indictment — Demurrer,  Duplicity,  &c. 

The  prisoner  was  indicted  in  six  counts  under 
the  statute  11  &  12  Vict.  c.  12.  The  Ist  count 
charged  that  he,  on  the  3rd  day  of  Jnne,  feloni- 
ously did  compass,  &c.,  to  deprive  and  de- 
pose our  Lady  the  Queen,  from  the  style, 
nonour,  and  royal  name  of  the  imperial 
crown  of  the  United  Kingdom ;  and  the  said 
felonious  compassing,  &c.,  then  and  there 
feloniously  did  express,  utter,  and  declare, 
by  then  and  there  feloniously  pnblishing  a 
certain  printing  in  a  certain  public  newspaper 
called  llie  Nation,  which  said  printing  is 
entitled  "The  Busmess  of  To-day,"  and 
contains  among  other  things,  according  to 
the  tenor  and  effect  following,  that  is  to  say, 
&c.  (setting  out  a  portion  of  the  article,) 
and  in  another  part  thereof  according  to  the 
tenor  and  effect  following,  that  is  to  say, 
&c.  (setting  out  another  portion  of  the  same 
article.)  And  the  said  felonious  compassing, 
&c.,  he  said  Charles  Gavan  DufiPjr  afterwards, 
&c.,  on  the  17th  day  of  June,  in  the  said 
1 1th  year,  &c.,  did  further  feloniously  ex- 
press, utter,  and  declare,  by  then  and  there 
feloniously  pubhshing  a  certain  other  print- 
ing in  one  other  number  of  the  said  public 
newspaper  called  The  Nation^  which  said 
last  mentioned  printing  is  entitled  "The 
Uses  of  the  Union,"  and  contains,  among 
other  things,  according  to  the  tenor  and 
effect  following,  that  is  to  say,  &c.  (setting 
out  a  part  of  the  second  article  and  so  on) 
charging  the  publication  of  other  articles, 
and  setting  out  portions  of  them.  The  2nd 
count  charged  tnat  the  said  C.  G.  D.,  &c., 
on  the  3rd  June,  &c.,  feloniously  did  com- 
pass, &c.,  to  deprive  and  depose  the  Queen ; 
and  the  said  last-mentioned  felonious  com- 
passing, &c.,  did  then  and  there  feloniously 
express,  utter,  and  declare  by  divers  overt 
acts  and  deeds  hereinafter  mentioned,  that 
is  to  say,  in  order  to  perfect,  fulfil,  and  bring 
to  effect  his  most  evil  and  wicked  felony 
and  felonious  compassing,  &c.,  he  the  sain 
C.  G.  D.,  on  the  3rd  day  of  June,  &c.,  did 
feloniously  publish  in  a  certain  other  number 
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of  a  cerUdn  other  public  newspaper  called 
The  Nation,  a  certain  other  printing  of  and 
concerning  a  certain  other  treasonable  re- 
volution by  him  the  said  C.  G.  D.  then  and 
there  feloniously  devised  and  intended  to  be 
carried  into  effect  by  force  of  arms,  and  by 
traitorously  levying  war  against  our  said 
Lady  the  Queen,  and  to  deprive  and  depose 
our  said  Lady  the  Queen,  &c.,  and  of  and 
concerning  the  said  war  intended  to  be  levied 
as  aforesaid,  which  said  last-mentioned 
printing  is  entitled  **  The  Business  of  To- 
day.*' and  contains  among  other  things 
according  to  the  tenor  and  effect  following, 
that  is  to  say  (selecting  a  portion  of  the 
article  as  in  the  1st  count)  and  further  to 
fulfil,  perfect,  and  bring  into  effect  his  said 
last-mentioned  most  evil  and  wicked  felony 
and  felonious  compassing,  &c.,  he  the  said 
C.  G.  D.,  afterwards,  &c.,  and  on  the  17th 
day  of  June,  in  the  year,  &c.,  '^  did  feloni- 
ously publish  in  one  other  number  of  the 
said  public  newspaper  called  The  Nation,  a 
oertam  other  printing,''  &c.,  setting  out  a 
portion  of  the  article  entitled  "  The  Uses  of 
the  Union,"  and  then  proceeding  as  in  the 
Ist  count. 

The  3rd  and  4th  counts  were  similar, 
respectively,  to  the  1st  and  2nd,  but  setting 
out  the  publications  as  overt  acts.  The  5th 
count  charged  that  the  prisoner,  on  the  3rd 
of  June,  in  the  11th  year  of  the  Queen, 
feloniously  did  further  compass,  &c.,  to  dc- 
pnve  and  depose  the  Queen,  and  the  said 
mst-mentioned  compassing,  &c.,  did  then 
and  there  feloniouslv  express,  &c.,  by  divers 
overt  acts  and  deeds  hereinafter  mentioned, 
that  is  to  saj,  in  order  to  fulfil,  &c.,  his  most 
evil  and  wicked  felony,  &c.,  he,  the  said 
C.  G.  D.,  on  the  said  3rd  day  of  June,  in 
the  said  1 1th  year  of  the  reign  aforesaid,  and 
on  divers  other  days  and  times  after  the  said 
3rd  day  of  June,  to  wit,  &c.  (setting  out  the 
dates  of  the  publications),  feloniously  did 

Eublish  divers  other  printings  in  divers  num- 
ers  of  a  certain  public  newspaper,  called 
The  Nation,  of  which  he  the  said  C.  G.  D. 
was  the  proprietor  and  publisher ;  and  also 
divers  other  writings  of  him  the  said  C.  G. 
D.,  &c.,  the  said  last-mentioned  printings 
and  writings  containing,  amongst  other 
things,  incitements,  encouragements,  &c, 
to  the  liege  subjects,  &c.,  in  that  part  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land called  Ireland,  against  our  said  Sove- 
reign Lady  the  Queen  to  rise  and  rebel,  and 
treasonably  to  depose  our  said  Sovereign 
Lady  the  Queen  from  the  style,  &c.,  of  the 
imperial  crown  of  the  United  Kingdom, 
against  the  form  of  the  statute,  &c.,  and 
against  the  peace,    &c.     The  6th  count, 


which  was  similar  in  form,  charged  the  in- 
tent to  be  to  levy  war : 

Held,  that  the  felonious  publishings  aver- 
red in  the  first  four  counts  were  suffidentlj 
charged,  and  that  it  was  not  necessary  to  set 
out  verbatim  the  entire  of  the  printings  or 
writings  therein  referred  to  : 

Held  also,  that  the  counts  were  cot  double, 
by  reason  of  several  distinct  publications 
being  charged  in  each  count : 

And  that  pubUcations  were  well  laid  as 
"  overt  acts  *'  of  the  felony  charged : 

Held  also,  that  as  the  intention  charged 
against  the  prisoner  was  plainly  expre«»ed 
by  the  printings  themselves,  as  set  out  in 
the  indictment,  no  colloquium  or  immendo 
was  necessary : 

A.nd  also,  that  those  portions  of  the  coants 
which  charged  the  expression  of  a  felonioas 
compassing  on  the  3rd  of  June,  by  publica- 
tions on  days  subsequent  to  that  date  were 
insensible  and  repugnant.  But  that  those 
overt  acts  which  were  ill  laid  might  be  re- 
jected without  vitiating  the  remaining  por« 
tions  of  the  counts.  Reg.  v.  Duffy,  2^ 
Plea  of  infancy,  in  false  pretences,  277 
Laying  property  of  partnership,  280 

POISONING. 

A  person  who  administers  poison  with  intent 
to  kill,  is  guilty  of  felony  under  section 
2  of  7  Will.  4  &  1  Vict  c  85,  althopi^. 
through  ignorance  or  mistake,  he  adminis- 
ters it  in  a  form  which  renders  it  innocuous. 

The  prisoner,  with  intent  to  kill,  adminis- 
tered to  a  child  nine  weeks  old,  two  coccnlas 
indicus  berries. 

That  berry  is  classed  with  narcotic  poisons ; 
but  the  poisonous  property  resides  m  the 
kernel,  wnich  is  inclosed  in  a  pod  so  hard, 
that  it  could  not  be  digested  by  a  diild  of 
that  age.  Therefore  the  pod  rendesed  the 
poison  innocuous. 

Held,  nevertheless,  that  he  was  properlj 
convicted  under  the  above  section.  Reg.  v. 
Cluderay,  84 

POOR  RATES. 
Embezzlement  by  collector  of,  208. 

POSSESSION. 

By  child  in  parent's  house,  272 

POST-OFFICE. 
Larceny  bv  Servant  of. 

Qtutre,  Whether  a  person  in  the  employ  of  a 
tradesman,  being  a  district  postmaster, 
receinng  wages  for  his  trade  services,  but 
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neither  being  employed  l)y,  nor  receiving 
any  remuneration  from,  the  Post-office, 
becomes,  by  assisting  his  master  occasion- 
ally in  sending  the  letters  and  making  up 
the  letter  bags,  a  person  employed  by  the 
Post-office,  withip  the  7  Will.  4,  &  1  Vict, 
c.  36. 

But  evidence  that  his  master  gave  him  a 
paper,  and  told  him  to  go  before  the  magis- 
trate to  tak&  the  oath  usually  taken  by 
persons  in  the  employ  of  the  Post-office, 
and  get  the  paper  properly  filled  up — that 
he  went  away,  and  returned  shortly  after, 
exhibited  the  paper,  and  said  that  he  had 
taken  the  oath,  was 

Held  sufficient  to  show  that  he  was  in 
such  employ.     Reg,  v.  Simpson,  275. 

PRACTICE. 

Bail-^Jldge  of  Assize. 

Where  a  judge  of  assize,  who  has  the  facts 
before  him,  orders  a  prisoner,  against  whom 
an  indictment  for  murder  is  pending,  to  be 
detained  in  custody ;  it  is  against  the 
practice  of  this  court  to  reverse  that  order. 
Beg.  V.  McAtavy  and  another,  444 

Where,  on  the  trial  of  an  indictment  for  felony, 
the  counsel  for  the  prisoner  suggests  that 
the  interpretation  of  a  written  document  is 
for  the  court,  and  their  interpretation  of  it 
being  against  him,  he  asks  to  have  the  point 
reserved,  and  his  request  is  acceded  to,  the 
jury  being  asked  to  decide  upon  the  other 
facts  of  the  case  without  reference  to  the 
construction  of  the  document : 

Qiuere,  whether,  after  conviction,  the  ver- 
dict can  be  disturbed  on  the  ground  that  the 
construction  of  the  paper  was  for  the  jury, 
and  that  they  have  expressed  no  opinion 
upon  a  material  point  which  was  peculiarly 
for  their  decision  ?   Reg,  v.  Smith,  43 

Case  Reserved. 

Where  the  written  case  reserved  does  not,  in 
the  opinion  of  the  counsel  who  were  in  it 
in  the  court  below,  fairly  raise  all  the  points 
that  were  in  issue,  the  proper  course  is  to 
apply  to  the  judge  reserving  to  amend  it. 
R^g.  v.  Smith,  43 

Appeal — Admission  to  Bail. 

Where,  after  conviction  by  a  jury  at  an  assizes, 
questions  of  law  have  been  reserved  for  the 
Court  of  Criminal  Appeal,  the  prisoner  will 
not  be  admitted  to  bail  without  the  assent 
of  the  judge  before  whom  he  was  tried. 
Reg.  V.  Harris,  21 
VOL.    IV. 


Incompetency  op  Witness. 

Where  a  bill  for  rape  on  a  child  under  the 
age  of  ten  years  had  been  ignored  by  the 
grand  jury,  in  conseouence  of  the  judge 
refusing  to  allow  the  cnild  to  be  sworn  as  a 
witness,  on  the  ground  of  its  want  of  know- 
ledge of  the  obligation  of  an  oath,  the  pri- 
soner was  ordered  to  be  detained  in  custody 
until  the  child  could  be  properly  instmctea. 
Reg,  V.  Baylis,  23 

Copy  op  Indictment. 

Where  the  application  is  opposed  by  the 
Attorney-General,  the  court  will  not  order 
a  party  indicted  for  embezzlement  to  be 
furnished  with  a  copy  of  the  indictments 
found  against  him,  though  they  are  very 
voluminous,  and  contain  a  great  many 
counts,  but 

Semble,  that  in  such  case  the  court  will 
order  the  accused  to  be  furnished  with  a 
full  bill  of  particulars.  Reg.  ▼.  Hughes, 
448 

Costs  of  Criminal  Appeal. 

The  court,  which  has  been  directed  to  pass 
sentence  on  a  prisoner,  after  a  point  reserved 
for  the  decision  of  the  Court  of  Criminal 
Appeal,  has  power  to  allow  the  costs  in- 
curred in  the  latter  court,  and  upon  taxation 
under  an  order  to  that  effect,  the  briefs  and 
fees  of  two  counsel  will  be  allowed. 
Woolley,  452 

Costs  op  Prosecution. 

Statute  5  Will.  &  M.  c.  11,  s.  3,  is  not  confined 
to  cases  in  which  there  is  a  legal  obligation 
upon  public  officers  to  prosecute,  but  entitles 
them  to  costs  if  thev  institute  a  prosecution 
m  obedience  to  a  duty  of  imperfect  obliga- 
tion only. 

An  illegitimate  child  found  straying  in  the 
streets,  with  marks  of  serious  injury  upon 
its  person,  was  taken  before  a  magistiate, 
who  received  evidence  of  acts  of  violence 
committed  upon  the  child  by  its  father,  and 
recommended  a  prosecution.  One  of  the 
relieving  officers  took  the  child  to  the  work- 
house, and  the  guardians  of  the  union  pro- 
secuted the  father  for  ill-treating  the  child ; 
and  although  the  father  applied  to  them  for 
the  child,  and  offered  to  pay  any  expense 
which  they  had  incurred,  they  refused  to 
give  it  up  to  him.  It  turned  out,  upon  the 
trial  of  the  indictment,  removed  by  the  de- 
fendant into  this  court,  that,  in  fact,  the 
father  had  behaved  generally  with  kindness 
to  the  child,  though  on  one  occasion  he  had 
punished  it  excessively,  and  the  father  was 
convicted  of  an  assault : 
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Held,  that  the  guardians  were  entitled  to 
costs  of  prosecution,  under  5  Will.  &  M. 
c.  11,  8.  3,  they  being  civil  officers,  who,  as 
such,  were  concerned  to  prosecute.  Reg,  v. 
Kenealey,  345 

Cross-Examination. 

There  is  no  dbtinction  between  depositions  be- 
fore a  coroner  and  before  a  magistrate  with 
reference  to  the  modes  of  cross-examination 
upon  them.  A  witness  cannot,  therefore,  be 
asked  on  cross-examination  as  to  what  he 
said  before  the  coroner.  But  the  deposition 
may  be  put  into  the  witness's  hands  to  read 
over  to  himself  and  refresh  his  memory. 
Reg,  V.  Barnet,  269 

Taking  Depositions  before  Magis- 
trate. 

Upon  the  trial  of  an  indictment  for  felony,  a 
witness  for  the  prosecution  was  asked  by  the 
prisoner's  counsel  whether  he  did  not  make 
a  certain  statement  to  the  magistrate's  clerk 
in  answer  to  a  question  put  by  him  in  the 
absence  of  the  magistrate  and  of  the  pri- 
soner, whilst  he  (the  clerk)  was  writing  out 
the  depositions  from  the  minutes  of  the 
examination  and  cross-examination  which 
had  been  previously  taken  before  the  magis- 
trate, and  put  for  the  purpose  of  making 
the  depositions  more  complete,  llie  depo- 
sitions, when  written,  were  afterwards  read 
over  to  the  witnesses,  and  in  the  presence 
of  the  magistrate  and  the  prisoner,  to  whom 
opportunity  of  cross-examining  them  was 
again  afforded,  the  witnesses  swore  that  they 
were  true,  and  signed  them. 

Held,  that  even  if  the  depositions  so  taken 
had,  when  re-sworn,  the  legal  character  of 
depositions,  the  prisoner's  counsel  was  en- 
titled to  ask  the  above  questions  without 
putting  them  in,  and  the  witness  was  bound 
to  answer  it ;  but — 

Semble^  that  the  documents  prepared  by 
the  magistrate's  clerk  in  the  manner  above 
described  had  not  the  legal  character  of 
depositions.     Reg.  v.  Christopher,  76 

Depositions. 

The  deposition  of  a  witness  absent  from  illness, 
to  be  admissible  under  stat.  1 1  &  1 2  Vict, 
c.  42,  s.  17«  must  be  regular,  and  appear  to 
have  been  regularly  taken  upon  the  face 
thereof,  and  cannot  be  proved  by  eictraneous 
evidence  to  have  been  properlv  taken  in  fact. 
Reg,  V.  MiUer,  166 

The  deposition  of  a  witness  before  a  magis- 
trate cannot  be  put  into  his  hands  at  the 
tnal  to  refiresh  his  memory  on  cross-exami- 
nation.   Beg.  V.  Stokes^  451 


Demurrer — Respondeat  Ouster. 

In  an  indictment  for  felony,  the  jud^^ent  on 
demurrer  is  final,  and  the  prisoner  ia  not 
allowed  to  plead  over.    Reg.  v.  Hendy,  243 

Demurrer. 

Where  one  of  several  prisoners  included  in  an 
indictment  upon  being  arraigned  has  de- 
murred to  the  indictment,  the  court  will 
not  allow  the  demurrer  to  be  ary^ed  until 
the  rest  of  the  prisoners  have  pleaded  or 
demurred. 

A  general  demiurer  to  an  indictment  con- 
feses  the  subject-matter  of  it,  and  judgment 
against  a  defendant  on  such  a  demurrer  is 
final.    Reg,  v.  Faderman,  359 

Disability  of  Convicted  Felon. 

The  Bishop  of  Ossoiy  having  instituted  pro- 
ceedings in  the  Ecclesiastical  Court  to  re- 
move the  registrar  of  the  diocese  from  bis 
office  in  consequence  of  bis  having  been 
convicted  of  forgery,  and  sentenced  to 
transportation,  the  registrar  moved  for  a 
prohitjition  to  restrain  the  bishop  from  pro- 
ceeding against  him  in  the  Ecclesiastical 
Court. 

The  court  refused  to  grant  the  writ,  hold- 
ing, first,  that  the  registrar  being  a  con- 
victed felon,  was  therefore  disqualified  from 
making  the  application  :  and  secondly,  that 
even  if  it  were  not  so,  the  bishop  was  justi- 
fied in  proceeding  by  suit  in  the  Ecclesias- 
tical Court  to  deprive  him  of  his  office. 
Grace  v.  Bishop  of  Ossory,  1 59 

Trial  op  a  Foreigner. 

An  alien  female,  married  to  a  natural-bom 
subject,  becomes,  by  the  7  &  8  Vict.  c.  66, 
herself  a  British  subject,  to  all  intents  and 
purposes,  and  therefore,  on  an  indictment 
for  murder  against  her,  she  is  not  entitled 
to  be  tried  by  a  jury  de  medietate  lingwt. 
Reg,  V.  Manning,  31 

Grand  Jury. 

Where  the  grand  jury  have  ignored  a  bill,  the 
court  will  not  permit  a  second  bill  of  a  like 
nature  to  be  presented  to  them  at  the  same 
session.     Reg,  v.  Austin,  385 

Indictment. 

An  indictment  having  been  found  against  the 
prisoner  by  the  grand  jury  of  the  county  of 
the  city  of  Dublin,  at  the  August  session  of 
the  court,  which  bill  was  not  further  pro- 
ceeded on,  the  Attorney-General,  under  the 
provisions  of  the  statute  6  Geo.  4,  c.  51, 
preferred  another  bill  against  him  for  the 
same  offence  to  the  grand  jury  of  the  next 
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adjoiniDg  county,  and  the  indictment  found 
in  the  city  was  quashed,  but  notice  of  the 
change  of  jurisdiction  was  not  served  as 
prescribed  by  the  statute. 

Held,  that  the  Attorney-General  was  not 
prohibited,  by  having  indicted  the  pnsoner 
in  the  county,  from  again  resorting  to  the 
city  jurisdiction. 

But  semble,  that  in  such  case  the  court 
will  not  allow  both  bills  to  continue  pending 
against  the  prisoner.     Reg,  v.  Duffy ,  123 

Quashing   Indictment. 

The  court  will  not,  on  the  application  of  the 
defendant,  quash  an  indictment  for  perjury. 
An  indictment  cannot  be  quashed  in  part. 
Reg.  V.  mthers,  17 

Prisoner's  Statement. 

Where  a  statement  made  by  a  prisoner  before 
the  committing  magistrates  appears  on  the 
face  of  it  to  have  been  duly  taken  under  the 
statute  11  &  12  Vict.  c.  42,  s.  26,  and  is  at 
the  trial  produced  from  the  depositions  of 
the  witnesses  taken  at  the  same  time,  and 
appears  to  have  been  transmitted  with  them ; 
it  is  receivable  in  evidence,  without  further 
proof.     Reg,  v.  Harris,  147 

Prisoner's  Bail. 

A  prisoner  against  whom  a  bill  has  been  found 
for  murder,  and  who  has  applied  for,  and 
obtained,  a  postponement  of  his  trial,  will 
not  be  admitted  to  bail.  Reg,  v.  Langley,  157 

As  to  search  warrant,  1 

Prisoner  may  plead  over  after  demurrer,  24 

In  demurrer,  42 

As  to  putting  depositions  in  hands  of  witness,  93 

Indictment  for  forgery,  94 

Indictment  for  embezzlement,  101 

Indictment  of  bankrupt  for  making  away  with 
goods,  108 

Pleading  over,  139 

As  to  grand  jury,  172 

Taking  prisoner's  statement  before  magistrate, 
231 

As  to  depositions  of  absent  witness,  243 

As  to  reserving  case,  248 

One  prisoner  may  be  evidence  for  another, 
260 

In  cross-examination,  263,  279 

As  to  admitting  depositions,  402 

As  to  reading  depositions  of  witness  absent 
from  illness,  440,  441,  442 

Of  grand  jury  on  a  bill  for  murder  against 
two,  455 

PRECEDENTS. 

Indictment  and  plea  to  same  for  non-repair  of 
a  bridge,  under  the  statute  of  bridges,  281 


Indictment  for  threatening  to  accuse  of  an 
infamous  crime,  387 

Indictment  for  conspiring  to  obtam  money  by 
false  pretences,  390 

Indictment  for  keeping  a  lunatic  asylum  with- 
out a  licence,  unaer  8  &  9  Vict.  c.  1 00  (No.  1 ), 
App.  i. 

Indictment  for  obtaining  money  by  falsely 
pretending  that  the  defendant  was  the  secre- 
tary to  a  society  called  '^The  Animal's 
Friend  Society,"  and  duly  authorized  to 
collect  subscriptions  on  its  behalf  (No.  2), 
App.  ill. 

Indictment  under  5  &  6  Vict,  c  31,  s.  2,  for 
shooting  at  the  Queen  with  intent  to  injure 
her  (No.  3),  App.  v. 

Indictment  for  peijuiy  committed  before  the 
Commissioners  of  Bankruptcy,  with  counts 
under  5  &  6  Vict.  c.  122,  s.  81  (No.  4), 
App.  vi. 

Indictment  for  conspiracy  to  obtain  money  by 
falsely  pretending  that  the  defendants  were 
in  a  large  way  of  business,  requiring  clerks 
and  servants  to  conduct  it,  and  then  de- 
manding, from  those  who  offered  themselves, 
money  to  be  deposited  as  security  for  their 
good  behaviour  (No.  5),  App.  xiiL 

Indictment  for  selling  a  diseased  cow  in  a 
public  market  (No.  6),  App.  xiv. 

Indictment  for  perjury  committed  on  the  trial 
of  a  cause  in  the  County  Court  (No.  7}» 
App.  xvi. 

Indictment  under  the  7  &  8  Geo.  4,  c.  29>  s.  23, 
for  stealing  deeds  evidencing  the  title  to  real 
estate ;  with  counts  for  conspiracy  (No.  8), 
App.  xviii. 

Indictment  under  the  6  8c  7  Vict.  c.  96,  for 
threatening  to  publish  a  libel  with  intent  to 
extort  money  (No.  9)f  App.  xxii. 

Indictment  under  the  59  Geo.  3,  c.  69>  for 
equipping  a  vessel  to  be  employed  in  the 
service  of  a  foreign  state  against  another 
state  with  which  this  country  is  at  ])eace ; 
with  counts  for  conspiracy  (No.  10),  App. 
xxvii. 

Indictment  against  an  inhabitant  of  a  ward  in 
the  city  of  London,  for  refusing  to  execute 
the  office  of  one  of  the  wardmote  inquest 
(No.  11),  App.  xxix.  • 

Indictment  against  a  defendant  for  obtaining 
money  by  falsely  pretending  that  he  had 
then  purchased  certain  property,  which  it 
was  necessary  he  should  immediately  pay 
for  (No.  12),  App.  xxxiii. 

Indictment  for  a  conspiracy  to  obtain  posses- 
sion of  goods  by  false  pretences  (No.  13), 
App.  XXXV. 

Indictment  for  a  conspiracy  to  defraud  a  railway 
company  by  travelling  without  a  ticket  on 
some  portion  of  the  line — obtaining  a  ticket 
at  an  intermediate  station,  and  then  delivering 
it  up  at  the  terminus  as  if  no  greater  distance 

m  2 


Ixxvi 


INDEX. 


had  been  travelled  over  ])y  the  passen^^er  than  * 
from  such  intermediate  station  to  the  ter-  ! 
minus  (No  13*),  App.  xxxviii. 

Indictment  against  two  defendants  for  obtaining 
money  under  false  pretences,  the  false  pre- 
tences being  that  one  of  the  defendants  having 
advanced  money  to  the  other  on  a  deposit  of 
certain  title  deeds,  had  himself  deposited  the 
deeds  with  a  friend,  and  that  he  required  a 
sum  of  money  to  redeem  them  ;  with  counts 
for  conspiracy  (No.  14),  App.  xli. 

Indictment  for  obtaining  money,  by  falsely 
pretending  that  the  defendant  was  the 
authorized  agent  of  the  Executive  Com- 
mittee of  the  Exhibition  of  the  Works  of 
Industry  of  all  Nations,  and  that  he  had 
power  to  allot  space  to  private  individuals  for 
the  exhibition  of  their  merchandize  (No.  15), 
App.  xlv. 

PREVENTION  OF  OUTR.\GE  ACT. 

In  an  indictment  against  a  traverser,  under  1 1 
&  1 2  Vict.  c.  2,  for  having  in  his  possession, 
in  a  proclaimed  district,  iire-arms  and  am- 
munition, without  licence,  it  was  averred 
that  the  proclamation  and  notice  required 
by  the  act  had  been  duly  published  in  The 
DubUn  Gazette,  and  duly  posted  according 
to  the  provisions  of  the  act.  No  proof  of 
posting  throughout  the  entire  district  men- 
tioned in  the  proclamation  having  been 
given,  and  the  traverser  being  convicted 
on  case  reserved,  pursuant  to  11  &  12  Vict, 
c.  7B,  for  the  Court  of  Criminal  Appeal, 
the  principal  question  was,  whether  it  was 
necessary  to  ])rove  the  posting  of  the  pro- 
clamation as  directed  by  the  2nd  section 
to  sustain  the  conviction? 

Held,  that  the  2nd  count  of  the  indictment, 
framed  under  the  9th  section,  was  sufficiently 
sustained,  as  it  was  only  necessary  to  prove 
the  issuing  of  the  proclamation  to  sustain 
a  conviction  for  carrying  arms  contrary  to  the 
provisions  of  the  9th  section,  and  that  the 
averment  "  and  duly  posted  *'  was  an  imma- 
terial and  unnecessary  averment,  which  did 
not  require  to  be  proved,  and  might  be  struck 
out  as  mere  surplusage,  and  that  the  con- 
viction on  the  2nd  count  was  right.  Re^,  v. 
Otway,  59 

PRISONER. 

Practice  as  to,  when  a  witness  is  too  young  to 
take  an  oath,  23 

PRISONER'S  STATEMENT. 
Practice  as  to,  147,  203 

PROPERTY. 

Description  of,  in  indictment,  143 

Of  partnership,  in  whom  to  be  laid,  280 


PROSECUTION. 

Cost  of,  for  assault,  345 

PROSTITUTION. 

Conspiracy  to  procure,  423 


WTiat  is,  220 


RAPE. 


RECEIVING. 


Joint,  by  Husband  and  Wife — Verdict. 

Husband  and  wife  were  jointly  indicted  for 
feloniously  recei\nng  stolen  property.  The 
evidence  proved  a  separate  act  of  receiving 
by  the  husband.-  llie  jury  returned  t 
general  verdict  of  guilty  against  both. 

Held,  that  the  verdict  was  divisible,  and  the 
conviction  might  be  reversed  as  to  the  wife, 
and  affirmed  as  to  the  husband. 

The  stolen  property  was  found  at  the 
house  in  which  the  prisoners  lived,  when 
the  husband  was  not  at  home ;  but  after- 
wards, when  the  property  was  shown  to  him, 
he  stated  that  he  had  bought  it  of  A.  B^ 
who  was  in  custody  on  the  charge  of  steal- 
ing it. 

Held,  sufficient  evidence  of  a  receipt  by 
him.    Reg,  v.  Matthews,  214 

Evidence  of. 

A.  and  B.  having  stolen  two  cocks  and  five 
hens,  were  seen,  at  four  in  the  morning,  to 
go  into  the  house  of  C.*s  father  with  a  suk 
which  contuned  the  stolen  property.  C.  lived 
with  his  father.  A.  and  B.  remained  in  the 
house  about  ten  minutes,  and  were  then  seen 
to  come  out  of  the  back  door,  preceded  bj 
C.  with  a  candle,  A.,  as  before,  canying  tltt 
sack,  and  to  go  into  a  stable  situate  in  an 
enclosed  yard  at  the  back  of  the  house, 
llie  stable  door  was  shut  by  one  of  them ; 
and  on  the  policemen  going  in  they  found 
the  sack  lying  on  the  floor,  tied  at  the 
mouth,  ancl  the  three  men  standing  round 
it,  as  if  they  were  bargaining,  but  no  words 
were  heard.  C,  on  being  charged  with 
receiving  the  poultry,  knowing  it  to  hare 
been  stolen,  said  he  did  not  think  he  would 
have  bought  the  hens.  C.  being  indicted 
for  receiving,  the  jury  were  told  that  the 
taking  of  A.  and  B.  with  the  stolen  goods, 
as  above,  by  C,  into  the  stable  over  which 
he  had  control,  for  the  purpose  of  negotiat- 
ing about  buying  them,  he  well  knowing 
the  goods  to  have  been  stolen,  was  a  receiv- 
ing of  the  goods  within  the  meaning  of  the 
statute. 
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Held,  by  Parke  B.,  Aldepson,  B.,  Pat- 
teson,  J.,  Coleridge,  J.,  Maule,  J.,  Piatt,  B., 
Talfourd,  J.,  and  Martin,  B.,  that  the  direc- 
tion to  the  jury  was  incorrect,  and  the  con- 
viction wrong;  by  Lord  Campbell,  C.  J., 
Cresswell,  J.,  Erie,  J.,  and  V.  Williams,  J., 
that  the  direction  and  conviction  were  right. 
Reg.  V.  Wiley,  412 
Upon  an  indictment,  which  charged  A.  and  B. 
with  jointly  receiving  stolen  goods,  a  joint 
receipt  must  be  proved  in  order  to  convict 
both ;  but  if  a  separate  receipt  by  each  is 
proved,  that  one  may  be  convicted  who  is 
proved  to  have  been  guilty  of  the  first  sepa- 
rate act  of  receinng. 

Therefore,  where  the  evidence  was,  that 
A.  alone  had  receivec}  the  stolen  property 
from  the  thief,  near  to  the  place  where  it 
was  stolen,  in  the  middle  of  the  night  in 
which  it  was  stolen,  and  that  B.  was  only 
found  in  possession  of  part  of  it  the  next 
day,  at  a  considerable  distance  : 

Held,  that  B.  could  not  be  convicted; 
for  the  allegation  in  the  indictment  was 
satisfied  by  the  evidence  of  a  separate 
receipt  by  A. ;  and  the  evidence  of  a  subse- 
quent receipt  by  B.  ought  not  to  be  sub- 
mitted to  the  jury.  Reg.  v.  Dovey  and 
another^  444 
Indictment  for,  and  for  receinng,  409 

REGISTER, 

False  Entry  in. 

Tn  an  indictment  under  the  43rd  section  of  the 
6  Sc  7  Will.  4,  c.  86,  for  feloniously  causing 
a  false  statement  of  the  birth  of  a  child  tio 
be  inserted  in  a  register,  evidence  that  the 

{)risoner  came  to  the  registrar  and  requested 
lim  to  register  a  statement  of  a  birth  which 
was  proved  to  be  false,  and  it  was  so  inserted 
by  him,  and  the  register  completed  : 

Held,  sufficient  to  support  the  indictment. 

Sembley  the  difference  between  the  41st 
and  the  43rd  sections  of  that  act  is,  that  the 
former  contemplates  a  case  where  the  false 
information  has  been  given,  but  no  insertion 
in  the  register  made ;  the  latter,  where  the 
information  has  not  only  been  given,  but 
acted  upon  and  inserted  by  the  registrar. 
Reg.  V.  Dewitt,  49 

RESPONDEAT  OUSTER. 

After  demurrer,  allowed,  24 

Not  allowed,  on  demurrer  in  felony,  243 

RIOT. 
To  resist  search-warrant,  145 


SEARCH-WARRANT. 

J.  L.,  his  bouse  having  been  searched  for  trea- 
sonable documents,  by  virtue  of  a  search- 
warrant,  applied  for  a  mandamus  to  compel 
the  justice,  who  had  signed  the  warrant,  to 
produce  the  informations  upon  which  it  was 
issued,  and  to  permit  a  copy  of  them  to  be 
taken,  supporting  the  application  by  affi- 
davits that  there  was  no  real  ground  for 
suspicion,  and  that  the  applicant  believed 
that  whoever  swore  the  information  was 
actuated  by  malice  and  ill-will. 

Held,  that  such  writ  did  not  lie.    Reg.  v. 
Browne,  1 

Under  6  Geo.  4,  c.  16,  s.  29. 

The  6  Geo.  4,  c.  16,  s.  29  (now  repealed  by  the 
12  &  13  Vict.  0.  106),  enacts  that  in  all  cases 
where  it  shall  be  made  to  appear  to  the 
satisfaction  of  any  justice  of  the  peace  in 
England  or  Ireland,  that  there  is  reason  to 
suspect  and  believe  that  the  property  of  a 
bankrupt  is  concealed  in  any  house,  pre- 
mises, or  other  place  not  belonging  to  such 
bankrupt,  such  justice  of  the  peace  is  there- 
by directed  and  authorized  to  grant  a  search- 
warrant  to  the  messenger  under  the  fiat,  and 
that  it  shall  be  lawful  for  such  person  to 
execute  the  same  in  like  manner,  and  that 
such  person  shall  be  entitled  to  the  same 
protection  as  is  allowed  by  law  in  execution 
of  a  search-warrant  for  property  reputed  to 
be  stolen  or  concealed.  A  search-warrant 
granted  under  the  above  section  has  the 
same  force  as  an  ordinary  search-warrant 
delivered  to  a  peace  officer,  and  in  justifying 
a  seizure  under  it,  it  is  not  necessary  to 
prove  all  the  previous  proceedings  in  the 
Court  of  Bankruptcy,  or  a  right,  in  point  of 
fact,  to  take  the  property  sought  for.  Reg. 
V.  Roberts  and  others^  145 

SERVANT. 

Larceny  by,  274 

Of  Post-ofBce,  larceny  by,  275 

SHAREHOLDER, 
Larceny  by,  of  goods  of  company,  336 

SHOOTLXG. 

With  Intent,  &c. 

A.,  a  constable,  was  set  to  watch  a  copse,  from 
which  wood  had  been  stolen.  He  saw  B. 
coming  from  the  copse  carrying  wood,  which 
he  had  stolen,  and  having  no  other  means 
of  apprehending  him,  shot  at  and  wounded 
him.      B.  had  been  previously  convicted 


Ixxviii 


INDEX. 


several  times  of  stealing  wood^  so  that  he 
was  in  fact  committing  a  felony  when 
wounded;  but  A.  had  no  knowledge  of 
those  previous  convictions. 

Held,  that  A.  was  guilty  of  shooting  at 
B.  with  intent  to  do  him  grievous  bodily 
harm.     Reg.  v.  Dadson,  358 
Indictment  for  shooting  at  the  Queen  with 
intent  to  injure  her,  precedent  of,  App.  v. 

SOLDIER. 

Exemption  of,  from  arrest,  431 

STATUTE. 

CJONSTRUCTION    OP. 

Where  a  statute  creating  an  offence  is  repealed, 
a  person  cannot  be  afterwards  proceeded 
against  for  any  offence  within  it  committed 
whilst  it  was  in  operation,  even  although  the 
repealing  statute  re-enacts  the  penal  clauses 
of  the  statute  repealed. 

The  words  "  except  as  to  the  recovery  and 
application  of  any  penalty  for  lany  offence  " 
which  shall  have  been  committed  before  the 
commencement  of  this  act,  in  the  first  sec- 
tion of  the  12  &  13  Vict.  c.  106,  do  not 
apply  to  (fences  which  are  the  subject  of 
indictment,  but  refer  to  summary  proceed- 
ings under  which  a  pecuniary  penalty  may 
be  awarded. 

The  penal  clauses  of  the  5  &  6  Vict. 
c.  122,  are  repealed  by  the  12  &  13  Vict, 
c.  106. 

Schedule  (A)  to  the  12  &  13  Vict.  c.  106, 
is  controlled  by  the  first  section,  so  that  the 
repeal  of  the  6  Geo.  4,  c.  16,  though  ex- 
pressed in  the  schedule  to  extend  to  the 
whole  statute,  has  not  the  effect  of  reviving 
those  statutes  which  the  6  Geo.  4,  c.  16, 
itself  repealed.     Reg.  v.  Swan,  108 

27  Geo.  2,  c.  20,  ss.  1 ,  3,  p.  87 

31  Geo.  3,  c.  31,  p.  246 

53  Geo.  3,  c.  127,  s.  7,  p.  87 

67  Geo.  3,  c  19,  s.  25,  p.  7,  13 

69  Geo.  3,  c.  69,  App.  xxvii. 

5  Geo.  4,  C,  84,  s.  22,  p.  263 

6  Geo.  4,  c.  16,  s.  29,  p.  145 

7  &  8  Geo.  4,  c.  29?  8.  23,  App.  xviii.  p.  438 
9  Geo.  4,  c.  31,  s.  20,  p.  167 
9  Geo.  4,  c.  51,  s.  21,  p.  248 
11  Geo.  4  &  I  Will.  4,  c.  66,  s.  3,  pp.  7, 13 

1  Will.  4,  c.66,s.  19,  p.  359 

2  &  3  Will.  4,  c.  123,  8.  3,  p.  359 
6  &  6  Will.  4,  c.  69,  s.  7,  p.  2 

6  &  7  Will.  4,  c.  86,  s.  41,  43,  p.  49 

7  Win.  4  &  1  Vict.  c.  36,  p.  275 
7  Will.  4  &  1  Vict  c.  85,  s.  2,  p.  84 
6  &  6  Vict.  C.  122,  p.  108 
6  &  7  VkL  c.  96,  App.  xxii. 


7  &  8  Vict  c  66,  8.  16,  p.  31 

8  &  9  Vict.  c.  109,  8.  17,  p.  390 
11  &  12  Vict.  c.  2,  p.  59 

11  &  12  Vict.  C.  42,  S.  17,  pp.  440,  441,  442 
11  &  12  Vict.  c.  46,  s.  3,  p.  411 

11  &  12  Vict.  c.  78,  p.  59 

12  &  13  Vict.  c.  10,  p.  431 
12  &  13  Vict  c.  106,  p.  108 

12  &  13  Vict  c.  106,  s.  233,  p.  140 
12  &  13  Vict  c.  76,  423 

STATUTES  (APPENDIX  OF.) 

Acts  of  Parliament,  abbreviation,  App.  xlix. 
Qualification  of  officers,  App.  1. 
Pirates  (head  money),  App.  li. 
Larceny  summary  jurisdiction,  App.  li. 
Court  of  Chancery  (County  palatine  of  Lanos- 

ter),  App.  liii. 
Borough  gaols,  liii. 


THREATENING 

To  Accuse  of  an  Infamous  Crimk. 

On  a  charge  of  threatening  to  accuse  of  an 
infamous  crime,  it  appeared  that  the  pri- 
soners had  made  a  charge  before  a  magis- 
trate against  the  prosecutor  of  endeavoariog 
to  excite  one  of  them  to  the  commission  d 
an  unnatural  offence. 

Held,  that  the  depositions  of  the  prisonen 
upon  that  occasion  were  admissible  in  en- 
dence  against  them. 

When  before  the  magistrate  the  prisonen 
were  separately  cross-examined  as  to  tbdr 
being  together  on  the  day  when  the  offeocf 
was  alleged  to  have  been  committed,  hor 
they  had  been  occupied,  &c.,  and  tbdr 
answers  were  so  contradictory  in  tbemselres, 
and  so  inconsistent  with  each  other,  that  the 
magistrate  dismissed  the  charge  against  the 
then  defendant,  and  bound  him  over  to  pro- 
secute the  prisoners  for  endeavouring  to 
extort  money  bv  threats. 

Held,  that  tlie  answers  elicited  on  su^ 
cross-examination  were  not  admissible. 

Under  such  circumstances,  the  judge  will 
look  at  the  depositions  before  thej  are  read 
in  court,  in  order  that  he  may  decide  upon 
the  materiality  or  non-materiality  of  the 
evidence. 

Where  the  charge  made  bj  the  prisoners 
was  one  specifically  of  an  indecent  assault : 

Held,  that  it  was  for  the  jury  to  take 
into  their  consideration,  not  only  the  charge 
itself,  but  the  conduct  of  the  prisoners 
generally,  for  the  purpose  of  deciding  what 
was  the  nature  of  the  accusation  they  intended 
to  prefer.  Reg.  v.  Br  aynell  and  another,  402 
On  an  indictment  for  threatening  to  accuse 
of  an  infamous  crime,  with  intent  to  extort  a 
certain  security  for  money : 
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Held,  not  necessary  to  aver  to  whom  the 
security  belonf^ed.  Reg.  v,  Tiddeman  and 
others,  387. 

THREATENING  LETTER. 

A  letter  addressed  to  the  prosecutor,  statinf^ 
that  a  conspiracy  has  been  entered  into  by 
certain  persons  to  ruin  him — that  it  will  be 
shortly  carried  into  effect,  but  that  it  is  in 
the  writer's  power  to  prevent  it,  and  that  he 
will  prevent  it  if  a  certain  sum  of  money  is 
deposited  for  him  in  a  particular  place  by  a 
specified  time — is  a  threatening  letter  within 
the  7  &  8  Geo.  4,  c.  29,  s.  8.  Reg.  v.  Smith, 
43 

Evidence  of 

'llie  prisoner  had  sent  to  the  prosecutor  a  letter, 
the  language  of  which  was  ambiguous : 

Held,  that  the  prosecutor  might  be  asked 
what  appeared  to  him  to  be  the  meaning  of 
the  letter. 

Evidence  is  admissible  to  show  that,  under 
the  j)articular  circumstance,  the  words  in  such 
a  letter  had  not  their  ordinary  meaning,  but 
the  meaning  imputed  to  them  upon  the 
record,  and  therefore  the  witness  might  be 
asked  whether  he  understood  the  meaning 
to  be  that  which  the  record  imputed.  Reg. 
V.  Hendy,  243 

THREATS  (ILLEGAL.) 

Indictment  for  threatening  to  publish  a  libel, 
with  a  view  to  extort  money,  form  of 
App.  xxii. 

TRANSPORTATION. 

Indictment  for  Returning  from. 
The  offence  of  returning  from  transportation 
before  the  expiration  of  a  sentence  is  made  a 
felony  by  the  stat.  5  Geo.  4,  c.  84,  s.  22.  In 
an  indictment  for  that  offence  it  is  necessary 
to  aver  that  the  prisoner  was  feloniously  at 
large  before  the  expiration  of  his  sentence, 
and  an  indictment  omitting  the  word 
*'  feloniously"  is  bad. 

Under  section  24  of  the  above  statute, 
which  makes  a  certificate  of  the  conviction 
(omitting  the  formal  part  of  the  record)  evi- 
dence, a  certificate  stating  that  *'at  the 
General  Quarter  Sessions  of  the  Peace  of  our 
Lady  the  Queen,  holden  at  M.,  in  and  for 
the  county  of  K.,  on,  &c.,  J.  H.,  late  of,  &c., 
was  in  due  form  of  law  tried  and  convicted 
on  a  certain  indictment  against  him,  for," 
&c.,  is  sufficient,  without  any  more  formal 
caption.     Reg.  v.  Home,  263 


TREASONABLE  PRACTICES. 

Search  warrant  for,  1 


UNION  WORKHOUSE. 
Indictment  for  burglaiy  in,  2G3 

UTTERING. 
Of  counterfeit  coin,  evidence  of,  430 


VARIANCE. 


In  perjury,  17 


VENUE. 

How  to  be  laid,  451 
In  false  pretences,  198 

In  indictment  for  burglary  in  a  nnion  work- 
house, 263 

VERDICT. 

Divisible  on  a  joint  indictment,  211 
For  stealing  corn,  231 

VESSEL. 

Indictment  for  equipping  for  service  of  a 
foreign  state,  &c.,  under  59  Geo.  3,  c.  69, 
form  of,  App.  xzvii. 


WARRANT  OR  ORDER. 

Indictment  for  forgery,  356 

WITNESS. 

Absent  from  illness,  as  to  reading  depositions 

of,  166,  243,  441,442 
Incompetent  from  age,  practice  as  to,  23 
One  prisoner  may  be,  for  another,  260 

WOUNDING. 

Drunkenness. 

How  far  on  such  an  indictment  proof  of  drunk- 
enness on  the  part  of  the  prisoner,  at  the 
time  of  the  alleged  act,  should  influence  the 
jury  in  deciding  the  question  of  intent.  Reg. 
V.  Monkhouse,  55. 
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INDICTMENTS. 


1.  For  keepingf  a  lunatic  asylum  without  a 

licence,  under  8  &  9  Vic.  c.  100,  i. 

2.  For  obtaininf^  money  by  falsely  pretending 

that  the  defendant  was  the  secretary  to 
a  society  called  "The  Animal's  Friend 
Society,"  and  duly  authorized  to  collect 
subscriptions  on  its  behalf,  ii. 

3.  Under  the  5  &  6  Vict  c.  51,  s.  2,  for  shoot- 

ing at  the  Queen  with  intent  to  injure 
her,  r. 

4.  For  peijniT  committed   before  Commis- 

sioners of  Bankniptcy,  with  counts  under 
5  &  6  Vict.  c.  122,  s.  81,  vi. 

5.  For  conspiracy  to  obtain  money  by  falsely 

pretending  that  the  defendants  were  in  a 
lai^e  way  of  business,  recjuiring  clerks 
and  servants  to  conduct  it,  and  then  de- 
manding, from  those  who  offered  them- 
selves money,  to  be  deposited  as  security 
for  their  good  behaviour,  xiii 
G.  For  selling  a  diseased  cow  in  a  public 
market,  xiv 

7.  For  peijnry  committed  on  the  trial  of  a 

cause  in  the  County  Court,  xvi, 

8.  Under  the  7  &  8  Geo.  4,  c.  29,  s.  23,  for 

stealing  deeds  evidencing  the  title  to  real 
estate ;  with  counts  for  conspiracy,  xviii. 

9.  Under  the  6  &  7  Vict.  c.  90),  for  threatening 

to  publish  a  libel  with  intent  to  extort 
money,  xxii. 

10.  Under  the  59  Geo.  3,  c.  69,  for  equipping 

a  vessel  to  be  emjiloyed  in  the  ser\'ice  of 
a  foreign  state  against  another  state 
with  which  this  country  is  at  peace; 
with  counts  for  conspiracy,  xxvii. 

1 1 .  Indictment  against  an  inhabitant  of  a  ward 

in  the  city  of  London,  for  refusing  to 


Ka 

execute  the  office  of  one  of  the  irarvl- 
mote  inquest,  xxix. 

12.  Indictment  against  a  defendant  for  obtaio- 

ing  money  by  falsely  pretending  that  he 
had  then  purchased  certain  propertr, 
which  it  was  necessary  he  should  imme- 
diately pay  for,  xxxiii. 

13.  Indictment  for  a  conspiracy  to  obtain  pos- 

session   of   goods    by   false    pretences. 

XXXV. 

]  3.*  Indictment  for  a  conspiracy  to  defraud  s 
railway  company  by  travelling  withoci 
a  ticket  on  some  portion  of  the  line — 
obtaining  a  ticket  at  an  intermediate 
station,  and  then  delivering  it  up  at  the 
terminus  as  if  no  greater  distance  had 
been  travelled  over    by    the  passen*^ 

^  than  from  such  intermediate  station  to 

'  the  terminus,  xxxviii. 

14.  Indictment    agunst  two   defendants  for 

obtaining  money  under  false  pntences. 
the  false  pretences  being  that  one  of  tb« 
defendants  having  advanced  moner  m 
the  other  on  a  deposit  of  certain  ti::f 
deeds,  had  himself  deposited  the  dtt^^ 
Tiith  a  friend,  and  that  he  required  a  >"= 
of  money  to  redeem  them ;  with  coc:::^ 
for  conspiracy,  xli. 

1 5.  Indictment  for  obtiiining  money,  by  falselr 

pretending  that  the  defendant  ^iis  the 
authorized  agent  of  the  Executive  C  om- 
mittee  of  the  Exhibition  of  the  Wor'as 
of  Industry  of  all  Nations,  and  that  he 
had  power  to  allot  space  to  private  indi- 
viduals for  the  ixhibitiou  of  their  mer- 
chandize, xlv. 


STATUTES. 


13  Vict.  c.  21.  An  Act  for  shortening  the 
Language  used  in  Acts  of  Parliament,  xlix. 

13  &  14  Vict.  c.  25.  An  Act  to  enable  Queen's 
Counsel  and  others,  not  being  of  the  Degree 
of  the  Coif,  to  act  as  Judges  of  Assize,  1. 

13  &  14  Vict.  c.  26.  An  Act  to  repeal  an  Act 
of  the  Sixth  Year  of  King  George  the  Fourth, 
for  encouraging  the  Capture  or  Destruction 
of  Piratical  Ships  and  Vessels ;  and  to  make 
other  Provisions  in  lieu  thereof,  li. 

13  &  14  Vict.  c.  37.  An  Act  for  the  further 
Extension  of  Summary  Jurisdiction  in  Cases 
of  Larcenv,  li. 


13  &  14  Vict.  c.  43.  An  Art  to  amend  tne 
Practice  and  Proceedings  of  the  Ctnirt  of 
Chancery  of  the  County  Palatine  of  Lin- 
caster,  liii. 

13  &  14  Vict.  c.  91.  An  Art  to  amhr.'iv 
Justices  of  any  Borough  having  a  sejATite 
Gaol  to  commit  Assize  Prisoners  to  such 
Gaol,  and  to  extend  the  Jimsdictlon  of 
Borough  Justices  to  all  Offences  ar.d 
Matters  arising  within  the  Borough  :'or 
which  thev  act,  liii. 


Ix»ridoii:  Priiitcd  by  John  Crockford,  29,  Essex  Street,  Strand. 
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